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CASES 

ARGUED   and   DETERMINED 

IN  THE 

Court*  of  Common  pica* 

AND 

JiNT  MICHAELMAS    TERM, 

IN  THE  FIRST  YEAR  O?  TflE  REIGN  OF  GEORGE  IV. 


George  Evans  Bruce  &  Another  v.  Bain  bridge.  IQ20. 

A  case,   of  which  the  following  is    the  substance,    was  Devise  of  til 

sent  by  the  direction  of  the  Vice  Chancellor,  for  the  opinion  ^dTSwoiSl 

of  the  Judges  of  this  Court :  •••■?•  *?  "J1 

brother  in  fee, 

The  Reverend  Lewis  Bruce,  D.  D.  by  will,  bearing  date  whom  he  ap- 
the  £2d  of  October,  1778,  and  duly  executed  and  attested  IwtoVano^resi- 

to  pass  real  estates,  after  directing  that  all  the  debts  that  he  £aary  Legatee. 

r  .  .  By  a  codicil, 

should  owe  at  the  time  of  his  decease,  or  that  should  appear  reciting  the 

testator's  wilt 
and  the  death  of  hi*  brother,  and  that  the  testator  was  possessed  of  considerable 
fortune,  both  real  and  personal,  he,  after  a  devise  of  a  term  of  years  in  Ireland 
to  his  nephew  J.  B..  devised  all  his  estates  and  lands  in  Hertfordshire,  Flnckley, 
and  Middleeex,  to  nis  nephew  G.  E.  B.,  and  certain  other  lands  in  Ireland  to 
his  nephews  L.  B.  and  C.  B. ;  and  afterwards  directed  that  his  said  nephews 
should  not  be  entitled  to  the  possession  of  the  estates  until  they  respectively 
became  of  age  ;  and  that,  if  one  or  more  of  them  should  die  before  attaining 
twenty-one,  then  he  devised  the  estate  of  him  or  them  so  dying  to  his  nephew 
J.  B.  and  his  issue  lawfully  begotten ;  and  if  J.  B.  should  die  without  issue,  then 
to  his  next  brother  G.  E.  B,  and  for  default  of  such  issue  in  G.  E.  B.  to 
his  nephew  L.  £.,  and  his  issue,  and  in  default  of  such  issue  in  L.  £.,  to  his 
nephew  C.  B.  and  his  issue :  There  was  a  similar  limitation  to  his  nephew  S.  B. 
and  his  issue,  and  for  default  of  such  issue,  to  his  uiece  C.  B.  and  her  issue, 
under  such  restrictions  and  limitations  as  she  should  think  fit  to  dispose  of  the 
same  amongst  her  issue  "  it  being  the  intent  of  the  will  to  prevent  waste,  by 
making  the  several  children  of  devisor's  deceased  brother  tenants  for  life  only. ' 
The  codicil  then  gave  powers  for  devisor's  nephews  to  make  reasonable  settle- 
ments on  their  wives,  and  to  dispose  of  their  respective  estates  among  the 
issue  of  such  marriages  as  they  should  think  proper  to  limit  and  appoint.  He 
then  bequeathed  the  residue  not  disposed  of  to  his  nephews  and  niece  afore- 
said, except  his  nephew  S.  £.,  to  be  divided  among  them  equally  at  their  re- 
spective ages  of  twenty-one ;  the  shares  of  him  or  them  so  dying  to  go  to  the 
survivor  or  survivors  of  them  :— -Held,  that  G.  E.  B.  took  an  estate  for  life  only 
in  the  lands  situate  in  the  county  of  Hertford,  devised  to  him  by  virtue  of  this 
will  and  codicil. 
VOL.  V.  A 
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1820.         to  be  due  from  him  as  executor  to  his  father's  will,  except 
Bruce        two  'egac'es  °f  100/.  each,  given  by  his  said  father's  will  to 

_        v'  the  two  sons  of  his  late  sister  Sarah  Roberts,  should  be  paid 

Bainbbidge.  9  . 

out  of  his  real  and  personal  estate,  which  he  charged  with 
the  payment  thereof,  devised  as  follows  : — 

"  And  as  touching  and  concerning  all  the  real  and  per- 
sonal estates  as  well  in  England  as  Ireland,  which  I  am 
seised,  possessed  of,  or  otherwise  entitled  to,  either  in  pos- 
session, reversion,  or  remainder,  after  payment  of  the  said 
debts  and  legacies,  I  give,  Revise,  and  bequeath  the  same  in 
manner  following ;  (that  is  to  say)  I  give,  devise,  and  be- 
queath to  my  brother  George  Bruce,  esquire,  of  the  city  of 
Corky  all  my  real  and  personal  estate  in  lands,  tenements  and 
hereditaments,  or  otherwise,  both  in  England  and  Ireland, 
to  hold  to  him,  his  heirs  and  assigns  for  ever,  subject  and 
chargeable  nevertheless  with  the  payment  of  the  aforesaid 
debts,  and  subject  and  chargeable  also  with  the  payment  of 
the  several  annuities  and  legacies  hereinafter  given,  devised, 
and  bequeathed  by  this  my  will." — Then  followed  directions 
as  to  the  payment  of  several  annuities  and  legacies  to  the 
devisor's  relations  and  friends ;  and  the  will  concluded  with 
the  following  clause : 

"  Item,  all  the  rest,  residue,  and  remainder  of  all  my  real 
and  personal  estate  in  England  and  Ireland,  not  heretofore 
disposed  of,  I  give,  devise,  and  bequeath  unto  my  said 
brother  George  Bruce,  esquire,  his  heirs,  executors,  adminis- 
trators and  assigns  for  ever;  and  I  do  hereby  appoint,  nomi- 
nate, and  constitute  my  said  brother  George  Bruce  sole 
executor  and  residuary  legatee  to  this  my  last  will  and  testa- 
ment, hereby  revoking  all  former  wills  by  me  heretofore 
made." — By  a  codicil,  dated  the  18th  of  February,  1779, 
and  duly  executed  to  pass  real  estates,  the  devisor,  after 
reciting  the  above  will,  and  that  he  had  appointed  his 
brother  George  Bruce,  lately  deceased,  residuary  legatee  and 
sole  executor  thereof,  he  nominated,  constituted,  and  ap- 
pointed his  nephews  Jonathan,  and  George  Evans  Bruce, 
executors  of  bis  said  will,  in  the  room  of  their  father,  de- 
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ceased.  Then,  after  reciting  that  his  brother,  deceased,  1820» 
had  by  bis  will  appointed  the  devisor  residuary  legatee  and  brucb 
sole  executor  thereof,  whereby  he  was  legally  seised  and  pos-  %»-.  ; 

sessed  of  all  the  estates  real  and  personal  not  otherwise 
disposed  of  by  him;  and  that  the  devisor  was  seised  and 
possessed  of  a  considerabley&rftuie,  both  real  and  personal, 
which,  by  his  will,  he  intended  for  bis  said  brother,  deceased, 
except  such  ports  thereof  as  were  therein  otherwise  disposed 
of,  he,  by  the  codicil,  willed  and  disposed  of  the  fortune* 
aforesaid,  in  manner  and  form  following. — Here  followed  a 
bequest  of  pecuniary  and  other  legacies  to  die  devisor's  re- 
lations, friends,  and  servants,  and  a  devise  of  tithes  and  of  a 
term  of  lands  in  Ireland,  to  his  nephew  Jonathan  Bruce; 
and  the  codicil  then  contained  the  following  clause : 

"To  my  nephew  George  Evans  Bruce  I  devise,  give,  and 
bequeath  all  my  estates,  lands,  tenements,  and  hereditaments 
in  Hertfordshire,  Finchky,  and  Middlesex,  in  England, 
which  I  am  seised  or  possessed  of  in  right  of  my  late  wife."-— 
The  devisor  then  devised  certain  lands  in  Ireland  to  his 
nephews  Lewis  and  Charles  Bruce,  and  bequeathed  certain 
stock  standing  in  the  long  annuities  to  two  trustees,  in  trust 
for  his  nephew  Saul  Bruce ;  and  the  codicil  then  proceeded 
as  fdllows : 

"  And  further,  it  is  my  will,  that  my  said  nephews  shall 
not  be  entitled  to  the  actual  seisin  or  possession  of  the  seve- 
ral estates,  bequests,  and  annuities  herein  devised  and  be- 
queathed to  them,  until  they  shall  respectively  attain  their 
several  ages  of  twenty-one  years,  and  that  the  issues  and 
profits  thereof,  over  and  above  what  shall  be  thought  neces- 
sary for  their  respective  maintenances  and  education,  shall 
annually  accumulate  for  their  respective  uses  as  soon  as  they 
shaU  attain  their  several  ages  aforesaid ;  and  if  one  or  more 
of  my  said  nephews  shall  happen  to  die  before  be  or  they 
shall  attain  his  or  their  ages  of  twenty-one  years  as  afore- 
said, then,  and  in  that  case  I  devise  and  bequeath  the  estate 
and  estates  of  What  nature  or  kind  soever,  hereinbefore  de- 

A  2  • 
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1820.        vised  and  bequeathed  to  him  or  them  so  dying,  to  my  nephew 
^^R       Jonathan,  and  his  issue  lawfully  begotten  ;  and  if  he  shall 
v.  happen  to  die  without  issue,  then  I  devise  and  bequeath  the 

estates  which  he  shall  derive  or  be  entitled  to  under  and  by 
virtue  of  this  my  will,  to  his  next  brother  George  Evans 
Bruce ;  and  for  default  of  such  issue  in  the  said  George  Evans, 
then  the  estates  of  the  said  Jonathan  and  George  Evans, 
to  go  and  vest  in  my  nephew  Lewis,  and  his  issue  as  afore- 
said ;  and  for  default  of  such  issue  in  the  said  Lewis,  thea 
the  estates  of  the  said  Jonathan,  George  Evans,  and  Lewis, 
to  go  to  and  vest  in  my  nephew  Charles,  and  his  issue  as 
aforesaid ;  and  for  default  of  such  issue  in  the  said  Charles, 
then  the  estates  severally  herein  devised  and  bequeathed  to 
his  brothers  aforesaid,  to  go  to  and  vest  in  my  nephew 
Saul  and  his  issue  in  like  manner;  and  for  default  o* 
such  issue  in  the  said  Saul,  then  the  whole  of  the  estates 
(devised  and  bequeathed  to  her  brothers  as  aforesaid,  to 
go  to  and  vest  in  my  niece  Catherine  Bruce  and  her  issue, 
in  such  manner  and  under  such  restrictions  and  limitations 
as  she  shall  think  proper  to  dispose  of  the  same,  to  and 
amongst  her  said  issyie ;  it  being  the  intent  and  meaning  of 
this  my  last  will  to  prevent  waste,  by  making  the  several  chil- 
dren of  my  brother  George,  deceased,  tenants  for  life  only. 
And  further,  it  is  my  will,  that  such  of  my  said  nephews  as 
shall  marry,  shall  be  authorized  hereby  to  make  reasonable 
settlements  upon  such  wives  as  they  and  each  of  them  shall 
take,  and  dispose  of  their  respective  estates  to  and  among  the 
issue  of  such  marriages>  in  such  manner  as  they  shall  think 
proper  to  limit  and  appoint  the  same. — All  the  rest  and  resi- 
due of  my  worldly  substance,  of  what  nature  or  kind  soever 
or  wheresoever,  not  already  disposed  of  by  this  my  codicil, 
or  by  my  last  will,  to  which  this  is  annexed,  I  devise,  give, 
and  bequeath  to  my  nephews  and  niece  aforesaid,  except  my 
nephew  Saul,  who  is  to  take  no  part  thereof,  (being  amply 
provided  for  otherwise)  to  be  divided  among  them,  share  and 
share  alike,  at  their  respective  ages  of  twenty-one  years ; 
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and  if  one  or  more  of  them  shall  happen  to  die  before  he,        1820. 
she,  or  they  shall  severally  attain  his,  her,  or  their  respective       £^£f 
age  or  ages   of  twenty-one  years,  then,  1  will  and  direct,  v. 

that  the  share  or  shares  of  him  or  them  so  dying,  shall  go  to 
the  survivors  and  survivor  of  them." 

The  questiou  for  the  opinion  of  the  Court  was,  what 
estate  the  plaintiff  George  Evans  Bruce  took  under  the 
above  will  and  codicil  in  certain  lands  situate  at  Totteridge, 
in  the  county  of  Hertford  (a)  i  The  case  came  on  for  argu> 
ment  in  the  course  of  the  last  Term,  when 

Mr.  Serjt.  Lames,  for  the  plaintiffs,  snbmitted,  that 
it  was  only  necessary  to  advert  to  the  will  of  the  22d  of 
October,  1778,  to  shew,  that  the  testator  did  not  intend 
to  die  intestate  as  to  any  part  of  his  estate.  That  intent 
is  manifested  in  the  body  of  the  will;  if  not,  the  re- 
siduary clause  would  embrace  every  part  of  his  property 
which  might  have  been  previously  omitted.  The  codicil  on 
which  the  question  arises,  refers  to  the  will.  Although  the 
testator  there  stated,  that  he  was  possessed  of  considerable 
"fortune"  that  word  must  receive  the  same  construction  as 
if  he  had  used  "  estate/9 — as  it  refers  to  both  his  real  and 
personal  property.  Effect  must  be  given  to  the  intent  of  the 
testator,  as  consistent  with  the  rules  of  law,  and  tenor  of 
the  whole.of  the  instruments.  It  is  quite  clear,  that  under 
the  devise  to  the  plaintiff  Bruce,  contained  in  the  first  clause 
in  the  codicil,  the  fee  would  have  passed  to  him  under  the  word 
"  estates/9  accompanied  as  it  was  by  the  following  words  and 
description  of  the  counties  in  which  they  were  situate.  Holdr 
fast,  d.  Cowper  v.  Marten  (by  Fletcher  v.  Smiton  (c). 
So,  the  mere  circumstance  of  locality  will  not  have  the  effect 

(«)  The  defendant  had  purchased  the  lands  in  question,  part  of  which 
belonged  to  the  plaintiff  Bruce  under  the  above  will  of  his  uncle ;  and 
it  was  objected,  that  he  could  not  make  a  pood  title  to  convey  it 
iafee.  (b)  1  Term  Rep.  411.  (c)  t  Term  Rep.  656. 
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of  restraining  such  a  devise.  Roe,  d.  Child  v.  Wright  («)• 
If,  however,  it  be  contended,  that  the  fee  did  not  pass,  in  con- 
sequence of  the  subsequent  limitations  to  the  different  other 
nephews  of  the  testator  in  succession,  and  their  issue,  still,  the 
words  of  the  devise  are  at  least  sufficient  to  create  an  estate 
tail ;  for  the  word  "  issue"  in  a  will,  is  equivalent  to  H  heirs." 
The  rule  is  laid  down  in  Shelley's  case  (ft),  that  "  when  the 
ancestor,  by  any  gift  or  conveyance,  takes  an  estate  of  free- 
hold, and,  in  the  same  gift  or  conveyance,  an  estate  is  limit- 
ed, either  mediately  or  immediately  to  his  heirs  in  fee,  or  in 
tail ;  that  always  in  such  cases  '  the  heirs '  are  words  of  limi- 
tation of  the  estate,  and  not  words  of  purchase."  The  codicil 
contains  no  limited  or  qualified  words  to  prevent  the  operation 
of  that  rule ;  for  "  default  of  issue'1  must  have  die  same  mean- 
ing as  if  the  devise  were  made  to  the  plaintiff  and  his  issue 
in  direct  terms.  The  case  of  King  v.  Melting  (c),  is  scarcely 
distinguishable  from  the  present,  and  its  authority  has  sever 
been  questioned.  There,  the  devise  was  to  A.  for  life,  and 
after  his  death  to  his  issue  by  a  second  wife  (his  first  wife 
being  then  alive),  and  for  default  of  such  issue,  to  JB.,  with 
power  for  A.  to  make  a  jointure  to  his  second  wife  for  her 
life ;  and  it  was  held  that  A.  took  an  estate  tail ;  and  Lord 
Hale  there  said  (d),  "  Another  objection  was,  that  there 
being  a  power  appointed  to  A.  to  make  his  wife  a  jointure, 
it  shews,  that  it  was  intended  he  should  have  but  an  estate 
for  life,  which  needed  such  a  power,  and  not  an  estate  tail ; 
for  then  he  might  have  made  a  jointure  without  it;*9 — to 
which  his  Lordship  answered,  "  that  tenant  in  tail,  cannot, 
by  virtue  of  such  estate,  make  a  jointure,  without  discontinu- 
ing or  destroying  his  estate."  It  is  quite  clear,  that  the  tes- 
tator intended  that  his  nephews  should  take  estates  tail  in 
succession,  as,  in  case  of  their  deaths  without  issue,  he  de- 
vised the  whole  of  his  estates  before  given  to  them  to  his 


(a)  7  East,  259. 


(6)  1  Rep.  10(4,  (a).- 


(<?)  1  Vent.  214.  225, 

S,  C.  2  Lev.  38.    3  Kcb.  42.  52.  95.  Polleif.  101. (d)  1  Veut.  *32# 
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niece  Catherine,  and  her  issue ;  but  a  mere  life  estate  could  1820. 
not  be  the  subject  of  a  devise  over.  The  words  "  it  being 
the  intent  and  meaning  of  this  my  will,  to  prevent  waste,  by 
making  the  several  children  of  my  brother  George  tenants  for  Bai*b*1m«- 
life  only/'  give  no  estate  in  themselves,  nor  do  they  profess 
to  give  any,  but  are  only  expressive  of  intention  in  a  certain 
degree,  and  can  therefore  ouly  operate  in  the  nature  of  a 
condition :  as  such,  they  are  void,  and  cannot  coutrol  the 
decided  intention  expressed  by  the  testator  in  the  previous 
parts  of  the  codicil,  by  giving  to  his  nephews  an  estate  tail. 
The  rule,  as  to  intention,  is  thus  laid  down  (a) :  "  Whenever 
the  construction,  upon  the  apparent  intent  of  the  testator, 
is  not  contrary  to  the  construction  upon  certain  established 
legal  maxims,  respecting  the  import  of  terms  made  use  of  by 
him,  so  far  let  the  apparent  intent  be  the  guide  in  the  con- 
struction, but  not  one  jot  further ;  and,  whenever  the  terms 
of  art  made  use  of,  do  not  fall  within  the  allowed  exteut  of 
any  established  legal  maxim  respecting  their  import  and 
operation,  there  let  the  intent  be  the  sole  guide  of  con- 
struction ;  because,  there,  a  more  certain  or  better  rule  of 
construction  is  not  sacrificed  to  it." 

As  to  the  question  of  inteut,  therefore,  it  is  quite  clear 
from  the  whole  of  the  codicil,  that  the  testator  meant  to 
give  his  nephews  an  estate  tail ;  and,  such  an  estate  having 
been  created,  cannot  be  altered  by  those  subsequent  words, 
which,  if  they  operate  as  a  condition,  are  not  only  void  and 
inconsistent  with  the  rules  of  law,  as  they  could  not  restrain 
tenants  in  tail  from  committing  waste,  but  are  repugnant  to 
the  estate  previously  given  j  and  it  is  said  (i),  "  that  there  are 
certain  incidents  and  qualities  so  annexed  to,  and  inherent 
in  certain  estates,  as  to  be  incapable  of  being  restrained 
w  prohibited  by  any  proviso,  condition,  or  limitation,  and 
therefore,  where  an  estate  is  limited  to  take  effect  upon  any 
such  restrictive  condition  annexed  to  a  preceding  estate,  such 

(a)  Fearne  on  Coutiiigcnt  Remainders,  7th  ediU  172.  ■  (fi)  Id.  266. 
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1020.        limitation  is  held  to  be  Void,  and  incapable  of  taking  effect 
at  all.9 


Mr.  Serjt.  Bosanquet,  contri. — The  plaintiff  George 
Evan*  Bruce,  took  only  an  estate  for  life  under  the  terms 
contained  in  the  codicil  in  question.  Although  the  word 
estate  may  carry  a  fee,  or  issue  may  have  the  same  effect  in 
a  will  as  the  word  heirs,  still,  the  intention  must  prevail. 
There  may  be  a  particular  and  general  intention,  and  if  they 
cannot  both  stand  together,  the  former  must  give  way  to 
the  latter,  but  both  have  been  frequently  sacrificed,  in  en* 
deavouring  to  preserve  the  general  at  the  expence  of  the 
particular  intent, — and  the  rule  as  to  such  general  intent 
eannot  be  carried  further  than  it  has  already  been.  In  Pier- 
son  v.  Vickert  (a),  (because  intention  could  not  be  effectuated 
by  any  other  means,)  Lord  Ellenborough  said,  "  It  is  very 
doubtful  in  all  these  cases,  whether  we  do  not  act  contrary 
to  the  real  intention  of  the  testator  in  giving  more  than  a 
life  estate  to  the  first  taker."  In  Ginger,  d.  White  v. 
White  (b),  Lord  Chief  Justice  Willes,  in  delivering  his  opi- 
nion, quotes  the  words  of  Mr.  Justice  Reynolds,  in  Law  v. 
Davies  (c),  who  said,  "  Shall  not  a  man  be  allowed  to  speak 
his  own  mind  in  a  will  ?  Surely  a  man  ought  to  be  allowed 
to  do  so,  and  yet,  if  we  consider  how  miserably  tome  wills 
have  been  tortured,  we  may  fairly  say  that  this  is  a  privilege 
not  always  allowed  to  testators."  Here,  the  words  in  the 
codicil,  at  the  utmost,  give  the  plaintiff  only  an  estate-tail  by 
implication,  for  there  -are  none  which  extend  the  estate 
to  his  issue.  If  there  were  no  words  of  restraint,  be  might 
have  taken  an  estate-tail,  not  however  by  the  force  of  the 
terms  in  the  codicil,  but  by  the  expression  of  intent.  Al- 
though such  estate  for  life  might  be  given  in  terms,  as  in  Ro- 
binson v.  Robinson  (d),   where  it  was  held,  that  an  estate* 


(a)  5  East,  553.  (*)  Willes,  35*. (c)  FiUg.  113.. 

(4)  1  Burr.  38. 
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(ail  passed  by  implication,  still,  such  estate  must  always  b*  i020. 
implied  ex  necessitate,  as  was  there  expressed  in  the  cer*  *~~' 
tificate,  and  cannot  be  inconsistent  with,  or  contradictory  to  *, 

the  general  intent  of  die  testator.  So,  in  Langley  v.  Bald- 
win  (a),  it  was  decided,  that  where  such  intent  cannot  be 
effected  without  giving  the  devisee  an  estate-tail,  such  a 
construction  must  be  put  on  the  devise.  There,  the  devise 
was  to  A.  for  life,  without  waste,  with  a  power  for  him 
to  make  a  jointure,  remainder  to  his  first,  second,  and  so  to 
his  sixth  son  (and  no  further);  after  which  followed  the 
words,  if  A.  should  die  without  issue  male  of  his  body,  then 
to  B.  in  fee ;  and  it  was  resolved,  that  there  being  no  li- 
mitation beyond  the  sixth  son,  and  for  that  there  might  be  a 
seventh,  who  was  not  intended  to  be  excluded ;  therefore, 
to  let  in  the  seventh  and  subsequent  sons  to  take  (but  still 
to  take  as  issue  and  heirs  of  the  body  of  A.  in  tail  by  descent 
and  not  by  purchase),  the  Court  held  that  the  words  "  in  case 
A.  should  die  without  issue  male  of  his  body,"  did,  in  a  will, 
make  an  estate-tail.  Still,  no  such  necessity  exists  in  the 
present  case,  for,  independently  of  the  express  words,  it  is 
manifest  that  the  testator  only  meant  his  nephews  to  take  an 
estate  for  life,  for  he  explained  his  intent  to  be  to  restrain 
them  from  committing  waste.  This,  therefore,  is  not  like 
the  common  cases  where  tenancies  are  created  without  im- 
peachment; besides,  the  nephews  were  not  to  have  the  benefit 
of  the  inheritance,  and  they  therefore  only  took  estates  for  life. 
It  was  further  provided,  that  "such  of  them  as  married  might 
make  reasonable  settlements  on  their  wives,  and  dispose  of  their 
respective  estates  to  and  among  the  issue  of  such  marriages, 
as  they  should  think  proper  to  appoint."  The  issue  of  such 
marriages  were  not  to  take  as  heirs,  but  distributively,  ac- 
cording to  the  disposition  of  their  parents.  If  either  one  of 
the  nephews,  even  if  he  remained  unmarried,  could  be 
deemed  to  take  an  estate-tail,  he  might,  by  suffering  a  re* 

(«)  1  Peere  Wmi.  759,  n.  S.  C.  1  Eq.  Cai.  Abr.  W,  pi.  t% 
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s,  which  ww  clearly  not  the  intention  of  the  testator. 
*  la  Roe,  <L  Dodmm  v.  Grew  (a),  Lord  Chief  Jmtitx  Wtimot 

said,  "  that  the  word  issue  m  a  will,  k  either  a  word  of 
purchase  or  of  limitation,  at  will  bett  effectuate  the  in* 
tentioa  of  the  testator.19  It  is  onl  y  where  the  word  issue 
■say  be  used  in  a  neatral  sense,  that  k  gives  an  estate-tail, 
for  if  it  be  deer  that  it  can  be  intruded  as  a  word  of  par* 
chase,  it  csaaot  do  so,  and  the  provisions  made  for  the 
grand  nephews  of  the  testator,  shew  that  with  respect  to 
them  at  least,  it  was  used  in  the  latter  sense.  In  Hockley 
v.  Mawbey  (6),  where  a  testator  gave  several  parts  of  bis 
freehold,  and  a  future  purchase  of  freehold  with  part  of 
his  personal,  and  all  his  leasehold  estates  to  his  wife  for 
life,  then  to  his  son  and  his  issue  lawfully  begotten,  or  to 
be  begotten,  to  be  divided  among  them  as  be  should  think 
fit,  and  in  case  he  should  die  without  issue,  then  over. 
Lord  Thurlow  said  (c),  "  the  limitation  to  the  son  and  his 
issue  would  be  an  estate-tail,  and  perhaps  the  aptest  way  of 
describing  an  estate-tail  according  to  the  statute ;  but  it  is 
clear,  he  did  not  intend  it  to  go  to  them  as  heirs  in  tail,  for 
he  meant  they  should  take  distributively,  and  according 
to  proportions  to  be  fixed  by  die  son ;  and  that  it  has  been 
often  decided,  that  where  there  is  a  gift  in  that  way,  the 
parties  must  take  as  purchasers,  for  there  is  no  other  way 
for  them  to  take."  The  case  of  Doe,  d.  Wright  v.  Jesson  (d) 
is  expressly  in  point,  and  must  govern  the  present.  There, 
the  devisor  devised  to  A.  one  of  the  sons  of  his  sister,  before 
marriage,  for  his  life,  and  from  and  after  his  decease  to  the 
heirs  of  the  body  of  A.  lawfully  issuing,  in  such  shares  as 
he  should  by  deed  or  will  appoint,  and  for  want  of  such 
appointment,  to  the  heirs  of  the  body  of  A.  lawfully  issuing, 
share  and  share  alike,  as  tenants  in  common,  and  if  but  one 
child,  the  whole  to  such  child,  and  for  want  of  such  issue. 


(a)  t  WiU.  323 {b)  1  Yes.  jun.  143.  (c)  Id.  149.« 

(d)  5  Man.  &  Selw.  95. 


IN  THE  FIRST  Y1AR  OF  GEO,  IV*  ]| 

to  devisor's  right  heirs  for  ever ;  and  it  was  held,  that  A.  tod        1820. 

his  childrep  who  were  born  after  the  death  of  the  devisor,         *~*~ 

Bruck 

took  only  estates  for  life ;  and  Lord  Etienborough,  in  de*  «. 

liveriag  his  judgment,  fully  commented  on  the  effect  of  the  A,l,BRIDO*« 
words  "  heirs  of  the  body/9  as  to  whether  they  were  to  b* 
understood  in  their  ordinary  sense,  as  importing  an  estate-tailf 
or  as  denoting  children  to  take  by  purchase, — and  Mr.  Jus- 
tice Bayley  said  (a),  "I  sgree,  that  where  there  is  a  limitation 
to  the  heirs  of  the  body  of  a  person  who  has  an  estate  for 
life  given  him  by  the  same  will,  "  heirs  of  the  body99  are 
prima  facie  words  of  limitation,  and  enlarge  the  prior  estate, 
and  that  in  order  to  come  to  a  contrary  conclusion,  it  must  be 
seen  plainly,  that  the  testator  used  these  words  in  a  different 
sense.  But  if  it  is  plainly  seen,  that  the  testator  used  them 
in  a  different  sense,  then,  we  are  not  at  liberty  to  treat  them 
as  words  of  limitation.  The  words  "  heirs  of  the  body/' 
if  used  as  words  of  limitation,  give  no  new  interest  to  the 
heirs  of  the  body,  nor  make  them  purchasers,  but  merely 
enlarge  the  ancestor's  estate,  giving  him  an  estate  descendable 
in  a  particular  way,"  and  then,  after  commenting  on  the 
clause  which  contained  the  power  of  appointment,  he 
added  (&),  "  that  those  words  can  never  be  taken  in  the 
sense  in  which  they  are  commonly  taken,  that  is,  to  enlarge 
the  estate  of  the  ancestor ;  but  they  must  be  understood  as 
giving  a  new  and  distinct  estate  to  the  objects  of  that  power 
as  purchasers."  According  to  the  decision  in  that  case,  the 
word  "issue"  must  be  here  construed  in  the  first,  as  by  the  de- 
visor himself  in  the  latter  part  of  the  codicil,  viz.  that  the  issue 
must  take  distributively  as  purchasers.  The  necessity,  that  an 
estate-tail  must  be  created  in  the  first  taker,  does  not  arise 
where  he  has  a  power  to  distribute  among  his  children;  for  the 
power  of  making  a  jointure  is  altogether  distinct  from  that  of 
a  parent,  who  is  empowered  to  make  a  distribution  among 
his  issue ;  for  he  might  appoint  in  fee,  and  if  he  omit  to 

(a)  5  Mao.  &  Selw.  99.— —(6)  Id.  100. 


IS  CASKS  IN  MICHABUf  AS  TUM, 

1890.       ftiake  toy  appointment,  die  Court  of  Chancery  would  coo- 

Baucs      •*c'er  '*  *•   a  trust>   •"d    *rcct    accordingly;    Brown  t. 
••  iftjggs  (a).    Although  it  may  be  contended,  that  the  general 

intention  of  the  testator  may  be  effectuated  by  giving  the 
plaintiff  an  estate-tail,  still,  it  does  not  foil  within  the  rule 
that  a  particular  intent  shall  not  take  effect  where  it  is  in- 
consistent with  such  general  intent.  That  rule  has  already 
been  carried  to  great  lengths,  and  ought  not  to  be  extended. 
The  grounds  on  which  the  Court  decided  in  Robinson  v. 
Robinson,  were  given  after  the  certificate  was  sent,  but  that 
case  was  not  intended  to  infringe  on  that  of  Backhouse  v. 
Wells  (b),  and  other  previous  decisions, — and  there  is  no  au- 
thority to  warrant  the  construction  contended  for  by  the 
plaintiff,  to  militate  against  the  declared  intention  of  the  tes- 
tator, viz.  to  give  his  nephews  estates  for  life  only. 

Mr.  Serjt.  Lames  in  reply. — The  power  of  appointment 
given  by  the  testator  to  his  nephews  in  the  codicil,  does  not 
render  them  competent  to  give  an  estate  in  fee  to  their  issue. 
it  merely  empowers  them  to  make  a  settlement  of  their  respec- 
tive estates,  with  a  bare  power  of  appointment  to  their  issue. 
They  could,  therefore,  only  settle  such  an  interest  as  they 
themselves  had.  It  has  been  said,  that  the  general  intent  of 
the  testator  would  be  effectuated  by  giving  bis  nephews  estates 
for  life  only,  but  he  devised  to  them  in  succession,  and  their 
issue;  it  is  clear,  therefore,  that  he  meant  to  provide  for 
such  issue.  If  the  first  part  of  the  codicil  be  restrained  by 
the  subsequent  clause,  it  will  altogether  defeat  the  intention 
of  the  testator,  to  provide  for  the  issue  of  his  nephews. 
The  power  of  appointment  is  equally  consistent,  by  giving 
them  an  estate-tail  as  for  life.  The  case  of  Doe,  d.  Wright 
v.  Jesson  is  mainly  distinguishable  from  the  present,  as  there 
the  devise  was  immediate  to  the  nephew  and  his  heirs,  and 
the  devisor  did  not  profess  to  give  the  whole  estate  to  the 

(«)  4  Vcs.  708.  S.  C.  5  Ve».  495.  (6)  1  Eq.  Cm.  Ab.  184,  pi.  27. 
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devisee  in  the  first  instance,  but  only  an  estate  for  life,  and        1820. 


his  issue  were  only  to  take  in  such  shares  as  he,  by  deed       ^ 

.  Bruce 

or  will  should  appoint.      If,    therefore,   he  had  made  no  v. 

appointment,  the  devise  would  be  necessarily  inoperative  as  **«»»•■• 
to  such  issue,  as  the  quantity  of  estate  they  would  be  en- 
titled to  take,  depended  entirely  on  the  nature  of  such  ap- 
pointment. Here,  however,  it  is  quite  the  reverse,  and  if 
the  plaintiff  can  be  deemed  to  be  only  entitled  to  a  life  estate, 
it  will  be  not  only  inconsistent  with  the  intent  of  the  testator, 
but  repugnant  to  the  terms  of  the  whole  of  the  codicil, 
under  which,  he  at  all  events,  took  an  estate-tail. 

Cur.  adv.  vult.  (a) 

The  following  certificate  was  afterwards  sent  to  the  Vice- 
Chancellor  :— 

This  case  has  been  argued  before  us  by  Counsel,  we 
have  considered  it,  and  are  of  opinion,  that  the  plaintiff 
George  Evans  Bruce,  took  an  estate  for  his  life  only  in  the 
estate  in  question  in  this  cause. 

R.  Dallas* 

J.  A.  Park. 

J.  Burrouoh. 

J.  Richardson. 

(a)  Mr.  Serjt.  Lens  took  notes  for  the  plaintiff,  and  Mr.  Serjt  Vaughtm 
for  the  defendant,  hot  the  Court  observed,  that  they  did  not  require  a 
second  argument. 
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Lamb  v.  Newcombe. 

Tnesdsy, 

Nov.  7.  Same  v.  Edwards. 

An  affidavit  The  defendant  Newcombe  was  holden  to  bail  on  an  affi- 
by^pUin-1  d*vk  sworn  by  the  plaintiff,  which  stated,  that  the  former 
tiff,  stating       waf  indebted  to  the  latter  in  the  sum  of  400/.,  as  indorsee 

that  the  de-  *  m 

fondant  was      of  six  several  bills  of  exchange,  four  of  the  said  bills  for 

him  in  a  cer-    501.  each,  drawn  by  one  W.  Oldham,  upon,  and  accepted 

indom™  of       by  the  defendant,  payable  to  the  order  of  the  said  W.  Old- 

bUU  of  ex-       ^myi  at  a  certain  day  now  past,  and  indorsed  to  the  plaintiff; 

change,  drawn  J  r 

by  E.  F.  upon  and  the  two  other  of  the  said  bills  for  the  sum  of  100/. 

by  the  defen-  each,  drawn  by  James  Oldham  and  Co.  upon,  and  accepted 
totfie orSer16  **?  *e  *^  defendant,  payable  to.  the  order  of  the  said 
of  the  said       James  Oldham  and  Co.  at  a  certain  day  now  past,  and  in- 

V     W    At  ft.  dftV 

then  pawed,  dorsed  to  the  plaintiff. — The  affidavit  on  which  the  defen- 
to theplabtiff,  dant  Edwards  was  arrested,  stated,  that  he  was  indebted 
^sufficient,      to  the  plaintiff  in  the  sum  of  36/.,  as  indorsee  of  a  certain 

without  fur- 

ther  shewing     bill  of  exchange,  drawn   by  James  Oldham  and  Co.  upon, 

between  The      an(*  accepted  by  the  defendant,  payable  to  the  order  of  the 

StfendsntT*     8a^  ^ame$  Oldham  and  Co.  at  a  certain  day  now  past. 
So  an  affidavit 

the  defendant  Mr.  Serjt.  Taddy  now  applied  for  a  rule  nisi,  that  the 
to'the  plaintiff  hail-bonds  which  had  been  given  in  these  causes,  might  be 
in  a  certain       delivered  up  to  be  cancelled,  and  the  defendants  discharged, 

sum  as  indor- 
see of  a  bill      on  entering  a  common  appearance,  on  the  grounds,  that  both 

f^Rnpon       these  affidavits  were  defective,  in  not  having  disclosed   the 

and  accepted  character  in  which  the  plaintiff  was  entitled  to  sue  on  the 
by  the  defen-  r 

dant,  payable  bills  in  question,  and  that  it  should  have  been  stated  that 
E.F.  at  a  day  the  bills  were  indorsed  by  the  payees  to  the  plaintiff, 
eanidw'suffi-     ^hich  did  not  clearly  appear  in  the  first  affidavit,  and  in  the 

cient  and  second  was  omitted  altogether  (a).  He  admitted,  that  the 
certain. 

(a)  See  Tidd's  Practical  Forms,  4th  edit.  96. 
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case  of  Bradshaw  v.  Saddington  (a),  appeared  to  render        1820. 

such  statement  unnecessary,  but  that  in  the  subsequent  case       lTT 

of  Perkes  v.  Severn  (b),  it  was  held,  that  an  affidavit  stating  «. 

Newconbb 
the  defendant  to  be  indebted  to  the  plaintiff  as  the  acceptor 

of  a  bill  of  exchange,  was  too  general,  and  insufficient* 
The  distinction  to  be  drawn  between  this  case  and  that  of 
Bradshaw  v.  Saddington  is,  that  in  the  latter,  it  did  not 
appear  tb».t  the  plaintiff  was  the  payee ;  but  here  it  is  sworn, 
that  the  bills  were  payable  to  the  order  of  Oldham  and  Co. 
and  it  should  have  beeu  further  stated,  that  they  were 
indorsed  by  them  to  the  plaintiff;  his  having  merely 
sworn  that  a  certain  sum  was  due  to  him  on  a  bill  of  ex- 
change, is  not  sufficient,  and  therefore  the  title  of  the 
plaintiff  to  sue  as  indorsee  of  the  bills  in  question,  should 
have  been  correctly  set  out  in  the  affidavits — but 

Mr.  Justice  Park  and  Ml  Justice  Richardson,  the 
only  Judges  in  Court,  held  the  above  affidavits  to  be  suffi- 
cient,  and  stated,  that  although  it  was  now  necessary  to 
allege,  that  bills  of  exchange  on  which  a  defendant  may  be 
arrested,  are  unpaid  at  the  time  of  the  arrest,  still,  that  it 
was  not  incumbent  on  the  party  to  state  the  character  in 
which  the  plaintiff  is  entitled  to  sue  on  them,  and  that  the 
want  of  such  description  would  not  vitiate  the  affidavits. 

Rule  refused  (c). 

(a)  7  East,  94.— (6)  Id.  1 94. (c)  And  see  fVarmsUy  w.  Macey, 

pott. 
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1820. 


Wednesday! 
Nov.  8. 


A.  being  in* 
debted  to  B. 
and  Co.,  who 
became  bank- 
rupts, depo- 
sited a  pro- 
missory note 
with  the  de- 
fendants as 
their  assig- 
nees, and 
afterwards 


Davenport  and  Others,  Assignees  of  Hawkins, 
a  Bankrupt,  v.  Carter  and  Another. 

This  was  an  action  of  assumpsit  for  money  had  and  re- 
ceived. The  declaration  contained  the  common  money 
counts.    Plea,  General  Issue. 

At  the  trial  of  the  cause  before  Mr.  Baron  Graham,  at 
the  last  Assizes  at  Winchester,  it  appeared  that  Hawkins 
had  committed  a  secret  act  of  bankruptcy  in  May,  1818,  and 
that  a  commission  was  issued  against  bim  in  May,  1819; 

raurtTf  toe  *at  he  wa8  indebted  to  Minchin  and  Co.  in   the  sum  of 

debt  doe  from  203/.  4*.  lOrf.  against  whom  a  commission  of  bankruptcy 
him  to  B.  and  .  ,         , 

Co.  on  which    was   issued  on   the    10th  of  November,    1818,  and  under 

giTen0op7the  which    the    defendants  were     appointed    assignees; — that 

«wmiission  Hawkins,   on   being   applied   to,   deposited  with  them,  as 

was  snpersed-  such  assignees,  a  promissory  note  for  200/.,  given  by  a  third 

ther issued,"  person    to    him,   and  in    the    month    of  January,  1819, 

S^d^flndtnu  he  Paid  them  lhe  above  8um  of  20Sl'  ***  l0d'  wh°  °n 
were  re-ap-       receiving  it,  delivered  np  to  him   such  promissory  note  ;— 

nees*  Four  that  the  defendants  were  not  aware  that  Hawkins  had  corn- 
had  made  the  m^tted  an  act  °f  bankruptcy,  or  was  in  insolvent  circtnn- 
payment  to  stances  at  the  time  the  payment  was  made  to  them ; — that 
came  bankrupt  the  commission  which  had  issued  against  Minchin  and  Co.  was 
of  bankruptcy  superseded  in  August,  1819,  on  the  ground  of  a  concerted 
committed  b  ac*  °^  bankruptcy,  but  another  commission  was  issued  against 

him ;— Held,  them  in  the  month  of  September  following,  when  the  defen- 
in  an  action       ,  •       i    .    •         •  t»  i      • 

for  money  had  dants  were  again  appointed  their  assignees.    Between  the  time 

broogh^by       °^  superseding  the  first  commission  against  Minchin  and  Co. 

his  assignees 
against  the  de- 
fendants in  their  own  right,  between  the  superseding  the  first  commission,  and 
issuing  the  second,  that  they  were  not  entitled  to  recover  the  payment  made  to 
the  latter  by  A„  being  protected  by  the  46  Geo.  3.  c.  155.  «.  1»  as  the  subsequent 
commission  revested  those  rights  in  the  defendants  which  they  believed  to 
exist  when  the  payment  was  made,  and  as  such  payment,  if  made  to  B.  and 
Co.,  coold  not  have  been  disturbed,  if  they  had  remained  solvent. 
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and  the  re-appointment  of  the  defendants  as  their  assignees 
under  the  second,  the   plaintiffs,  as  assignees  of  Hawkins, 
demanded  the  above  sum  paid   by  him  to  them,  and  which 
they  refused  to  pay ;  on  which  the  plaintiffs  commenced  the 
present   action   against  them  individually,    and   not  as  the 
assignees  of  Minchin  and  Co. — For  the  plaintiffs,  it  was  in- 
sisted, that   they  had  a  right  to  maintain  this  action  against 
the  defendants,  as  strangers,  as  at  the  time  the  payment  was 
made  to  them  by  Hawkins,  they  merely  acted  as   assignees 
under  the  first  commission  which  had  issued  against  Minchin 
apd  Co.  and  which  was    afterwards  superseded,  and   must 
consequently  be  considered  as  a  nullity ; — that  although  they 
were  re-appointed  assignees  under  the  second  commission,  it 
did  not  invalidate  the  plaintiffs'  claim ;— and  that  under  the 
circumstances,  this  could  not  be  considered  as  a  payment 
within  the  46  Geo.  3.  c.  135.  s.  1  («),  no  provisional  assignee 
having  been   appointed   to  the  estate  of  Minchin  and  Co. 
before  the  second  commission  had  issued  against  them,  and 
consequently,  that  the  note  must  be  considered  as  their  pro- 
perty, and  that  the  defendants  had  no  right  to  deliver  it  up, 
although  they  then  acted  as  the  assignees  of  Minchin  and  Co. 
The  learned  Baron,  however,  was  of  opinion,  that  the  pay- 
ment having  been  made  by  Hawkins  to  the  defendants  more 
than  two  months  before  the  commission  was  issued  against 
him,  and  as  they  acted  as  assignees  of  Minchin  and  Co.  at 
the   time,  and  delivered  up  the  note  previously  deposited 
with  them,  that  they  were  protected  by  the  statute,  and  the 
Jury  accordingly  found  a  verdict  for  the  defendants. 


1820. 


Davenport 

v. 

Carter. 


(a)  By  which  it  is  enacted,  "That  all  payments  by  and  to,  and  all  con- 
tracts and  other  dealings  and  transactions  by  and  with  any  bankrupt, 
bond  fide  made  or  entered  into  more  than  two  calendar  months  before 
the  date  of  the  commission,  shall  be  good,  notwithstanding  any  prior 
act  of  bankruptcy  committed  by  the  bankrupt,  in  like  manner  as  if  no 
such  prior  act  of  bankruptcy  had  been  committed,  provided  the  person 
so  dealing  with  audi  bankrupt,  had  not,  at  the  time  of  such  payment, 
contract,  dealing,  or  transaction,  any  notice  of  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed,  or  that  he  was  insolvent,  or  had 
stopped  payment." 

VOL.  V.  B 
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1820.  Mr.  Serjt.  Bosanquet  having  yesterday  applied  for  a  rule 

nisi  that  this  verdict  might  be  set  aside,  and  a   new  trial 


Davenport 


Carter. 


v.  granted,  and  recapitulated  the  grouuds  as  to   the  plaintiffs 

right  to  recover,  the  Court  (a)  were  inclined  to  think  that 
neither  of  the  objections  were  tenable; 

And  Mr.  Justice  Park  on  this  day  observed,  that  his  two 
learned  Brothers  and  himself  having  considered  the  case,  were 
clearly  of  opinion  that  the  verdict  found  for  the  defendants 
must  stand.  When  the  payment  in  question  was  made  to  them 
by  the  bankrupt  Hawkins,  they  had  not  the  slightest  suspicion 
that  he  had  committed  any  act  of  bankruptcy  :  Besides,  four 
months  elapsed  after  such  payment  was  made,  before  the  com- 
mission was  issued  against  him.  It  is  therefore  perfectly  clear, 
that  if  this  payment  had  been  made  to  Minchin  and  Co.  and 
they  had  continued  solvent,  it  could  not  have  been  disturbed, 
as  it  would  fall  within  the  protection  of  the  statute  46  Geo.  3» 
c.  135.  s.  1.  It  does  not  appear  to  us,  that  the  case  is 
altered  by  the  bankruptcy  of  Minchin  and  Co.  If  the  first 
commission  had  continued  in  force  against  them,  it  is  equally 
clear  the  plaintiffs,  would  not  be  entitled  to  recover.  So,  if 
no  new  commission  had  issued,  the  defendants  having  re- 
ceived this  money  as  the  assignees  of  Minchin  and  Co. 
Mould  have  received  it  to  their  use,  and  were  liable  to  ac- 
count to  them  for  it.  But,  before  they  were  called  on  to  do 
so,  a  new  commission  issued  against  Minchin  and  Co*  and 
the  defendants  legally  assumed  their  rights  as  assignees.  With 
respect  to  the  promissory  note  which  the  defendants  de- 
livered up  to  Hawkins,  if  they  should  be  deemed  liable  to 
the  plaintiffs  in  this  action,  they  could  not,  as  the  present 
assignees  of  Minchin  and  Co.,  be  placed  in  the  same  si- 
tuation in  which  they  stood,  at  the  time  the  note  was  so  given 
tp. 

Rule  refused^ 

(a)  Lord  Chief  Justice  Dullat  being  absent 
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GOSS  V.  NeALE,  Bart.  Wednesday, 

Nov.  8. 

This  was  an  action  on  the  case*  brought  against  the  de>  where  A.  by 
fendant,  as  sheriff  of  Essex,  for  a  false  return  of  nulla  bona,  JftuSJ^ 
lo  a  writ  of  fieri  facias,  sued  out  by  the  plaintiff,  against  the  *t  &• to  tru* 
goods  of  the  Honourable  fVellesley  Pole  fVellesley,  at  Wan-  benefit  of 

.      1  u  certain  ere. 

stead  House.  ditorg  for 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Abbott,  foa/  yean, 

and  the  trus* 
at  the  last  Assizes  at  Chelmsford,  it  appeared,  that  previously  tees  were  em* 

to  the  levy,  a  deed  had  been  duly  executed  by  Mr.  Wel~  8en  at  the  ex- 

lesley,    then  residing  at   Calais,  by  which  he  assigned  all  j^yj!™* or 

his  furniture,  books,  pictures,  and  other  effects  at  Wanstead,  sooner,  if  i4. 

should  direct, 
to  trustees,  for  the  benefit  of  certain  of  his  creditors,  enu-  and  apply  the 

uierated  in  a  schedule  thereto  annexed,  for  the  term  of  four  {hTsaie  in  dU* 
years.     By  the  deed,  the  trustees  were  empowered,  at  the  cJ*?*e ! f  *{£ 
expiration  of  two  years  from  the  date  thereof,  or  sooner,  if  creditors,  who 
Wellesley  should  direct,  to  sell  the  furniture,  &c.  and  after  that  A.  might 
the  payment  of  the  expences  attending  such  sale,  to  apply  continue  at 
the  residue  in  discharge  of  the  debts  of  the  creditors  hi  the  abroad,  and 
schedule   above  referred  to.     Then  followed  a  covenant  by  would  not 
those  creditors,  that  Wellesley,   until  the  month  of  June,  J^J^ fof 

1822.  might  have  licence  and   be  permitted  to  continue  at  fr°m  toe  date 
0  r  of  the  deed  : 

home  or  abroad,  and  that  they  would  not  molest,  or  cause  Held,  that 

him  to  be  interrupted  for  the  space  of  two  years  from  the  Jncn^tf  °" 

date  of  the  deed.     It  was  proved  at  the  trial,  that  the  house  v*I*d.»  *°d  no* 

v  ...  within  the 

was  locked  up,  and  that  the  officer  gamed   admission   by  statute  i3£ttz» 

stratagem,  in  order  to  execute  the  writ  in  question,  and  it  was  tiie'property 

admitted,   that    the   property  found   there   was   more  than  w**  thereby 

adequate   to   satisfy  the  plaintiffs  demand.     His  Lordship  against  a 

being  of  opinion,  that  under  these  circumstances,  the  deed  ditor,who 

was  valid,  accordingly  directed  a  nonsuit.  exectTtfon001 

against  A. 
-  _  .  •     .     after  the  deed 

Mr.  Serjt.  Onslow  now  moved  for  a  rule  nisi,  that  this  was  executed, 
nonsuit  might  be  set  aside  and  a  new  trial  granted.     He 

b2 


Neale. 
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1820.  submitted,  that  as  the  effects  were  not  conveyed  to  the 
v^-^/  trustees  for  immediate  sale,  but  were  to  continue  under  the 
r.  control  and  direction  of  Mr.  IVellezley,  for  two  years  from 

the  execution  of  the  deed,  that  it  was  fraudulent  and  void, 
within  the  13  Eliz.  r.  5,  as  it  tended  to  delay,  hinder,  or 
defraud  his  creditors.  In  Pickstock  v.  Lyster  (a),  where  A. 
being  indebted  and  sued  by  the  plaintiff,  pending  the  suit, 
and  before  execution,  assigned  all  his  effects  by  deed  to  trus- 
tees for  the  benefit  of  all  his  creditors,  under  which  pos- 
session was  immediately  taken,  it  was  held,  that  such  as- 
signment was  not  fraudulent  within  the  statute ;  but  no  case 
has  established  that  such  an  assignment  can  be  valid,  where 
the  party  has  been  allowed  to  exercise  a  dominion  over  his 
property  after  the  execution  of  the  deed.  If  the  conveyance 
in  question  can  be  supported,  not  only  will  all  fVelksley's 
creditors  be  delayed,  but  he  himself  will  be  privileged  from 
molestation  during  two  years,  which  might  have  been  ex- 
tended to  a  much  longer,  and  even  an  indefinite  period. 
The  plaintiff  is  no  party  to  the  deed,  and  it  would  be  most 
unjust  that  he  should  be  thereby  deprived  of  the  fruits  of 
his  execution. 

But  the  Court  were  of  opinion,  that  this  did  not  differ 
from  the  common  case  of  a  mortgage  between  A.  and  B. 
to  which  C.  Was  no  party.  If  the  goods  had  been  assigned, 
with  a  power  for  Mr.  fVelhsley  to  redeem  them  in  four  or" 
six  months,  they  would  have  been  protected,  although  the  in- 
terest continued  in  him ;  but  this  case  is  much  stronger,  as  he 
has  assigned  them  absolutely  to  trustees  after  the  expiration 
of  two  years,  and  the  proceeds  were  to  be  applied  to  the 
purpose  of  satisfying  his  creditors,  and  he  could  merely 
exercise  a  discretion  whether  they  should  be  sold  or  not, 
before  the  expiration  of  that  period.  Besides,  the  effects 
in  question  formed  but  a  small  portion  of  his  property ; 

(«)  3  Maul.  Si  S«Jw.  37i* 
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and  it  does  not  appear,  but  that  he  was  bond,  fidt  indebted  1820. 
Co  the  creditors  mentioned  in  the  schedule  annexed  to  the  "JT^ 
deed  of  assignment ;  nor  can  it  be  inferred,  that  the  transac-  r- 

tion  was  fraudulent  in  itself,  or  that  the  deed  was  executed 
without  consideration.  The  case  of  Pickstock  v.  Lytter  is 
stronger  than  the  present ;  and  in  Holhird  v.  Anderson  (a), 
it  was  decided,  that  a  debtor,  unless  prohibited  by  the  bank- 
rupt laws,  may  prefer,  by  assignment  or  payment,  one 
creditor  or  particular  creditors,  if  he  does  so  in  payment  of 
his  or  their  just  demands,  and  not  as  a  mere  cloak  to  secure 
the  property  to  himself.  There,  a  warrant  of  attorney  to 
confess  a  judgment  was  given  by  a  debtor  to  one  of  his 
creditors,  in  order  to  defeat  the  pending  execution  of  another 
creditor,  and  it  was  held  good,  and  that  such  debtor  might 
prefer  one  creditor  to  another. 

Rule  refused  (b.) 

(«)  5  Term  Rep.  255.  <o)  See  Jczeph  v.  Ingram,  aute,  vol.  i.  189. 


Kemp  v.  Neville.  Monday, 

Nov.  13th. 


Mr.  Serjt.  Pell,  on  a  former  day  in  this  Term,  had   ob-  Where  an  at- 
tained a  rule  nisi,  that  the  bail-bond  which  had  been  given  made^baifk- 
in  this  cause  might  be  delivered  up  to  be  cancelled,  and  an  ruP{*JIY*  *!?" 
exoneretur  entered  on  the  bail-piece,  on  an  affidavit  of  the  Gazette  as  a 
defendant,  which  stated,  that  he  was  arrested  shortly  before  chapman/'and 
the  commencement  of  this  Term,  as  the  acceptor  of  a  bill  of  ceSfi(Mtehand 
exchange,  at  the  suit  of  the  plaiuthT;  that  a  commission  of  the  plaintiff 

bankrupt  had  issued  against  the  defendaut  on  the  18th  of  April  arrested  him 

as  acceptor  of 
a  bill  of  exchange,  payable  before  the  commission  issued,  the  Court  dis- 
charged him  on  common  bail,  although  the  plaintiff  swore,  that  he  did  not 
know  that  the  defendant  was  the  person  mentioned  in  the  Gazette,  and  Uiat  he 
intended  to  dispute  the  validity  of  the  commission  ou  the  ground  of  fraud.-* 
He  should  have  stated  the  nature  of  such  fraud,  and  when  he  discovered  its 
existence. 
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1820.        last ;  that  he  obtained  his  certificate  on  the  6th  of  July  fol- 
^~         lowing ;   that  the  bill  was  due  previous  to  the  issuing  of  the 

IVRMP 

v.  commission;  and  might  have  been  proved  under  it ;  and,  con- 

sequently,  that  the  certificate  was  a  bar  to  the  plaintiff's  de- 
mand, 

,  Mr.  Serjt.  Vaughan  now  shewed  cause,  on  an  affidavit  of 

the  plaintiff,  who  swore  that  the  defendant  was  an  attorney 
practising  at  Colchester — that  a  commission  of  bankrupt  was 
advertised  in  the  London  Gazette  as  having  issued  against 
one  Richard  Neville,  "  dealer  and  chapman/'  under  which 
description  it  was  impossible  for  the  plaintiff  to  know  that 
the  defendant  was  the  person  there  described,  as  he  believed 
that  the  latter  was  not  liable  to  the  bankrupt  laws — and  that 
the  plaintiff  now  intended  to  dispute  the  validity  of  the  com- 
mission, as  he  conceived  it  to  have  originated  iu  fraud.  The 
learned  Serjeant  contended,  that  this  affidavit  was  sufficient 
to  discharge  the  rule,  and  he  relied  on  the  case  of  Stacy  v. 
Federici  (a),  where  the  Court  refused  to  discharge  a  defen- 
dant on  common  bail,  on  the  ground  of  his  having  obtained 
a  certificate  as  a  bankrupt,  and  of  the  debt  being  thereby 
barred,  if  the  validity  of  the  certificate  was  meant  to  be  dis- 
puted. 

Mr.  Serjt.  Pell,  in  support  of  the  rule,  having  stated  that 
the  plaintiff  had  taken  no  step  to  impeach  the  commission, 
which  had  been  regularly  issued  and  acted  upon,  was  stopped 

Thb  Court: — Without  interfering  with  the  case  of 
Stacey  v.  Federici,  this  rule  must  be  made  absolute.  The 
plaintiff  should  have  petitioned  the  Chancellor  to  supersede 
the  commission,  instead  of  which,  he  has  not  taken  any 
sfeps  to  invalidate  it ;  and  although  that  may  be  accounted 
for  by  his  swearing  that  he  did  not  know  that  the  defendant 

(«)  S  Bos.  &  PoL  390. 
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was  the  person  mentioned  in  the  Gazette  under  the  descrip- 
tion of  a  "  dealer  and  chapman,"  yet,  be  has  not  disclosed 
enough  by  his  affidavit  to  justify  the  Court  in  discharging 
the  rule,  as  he  has  not  sworn  whether  he  believed  any  par- 
ticular fraud  to  have  been  practised,  or  the  ground  of  such 
fraud  on  which  he  intended  to  dispute  the  validity  of  the 
commission,  nor  even  when  he  discovered  it.  The  defen- 
dant was  properly  described  in  the  Gazette  as  a  "  dealer  and 
chapman"  for  the  purpose  of  the  commission,  according  to 
the  eases  of  Adams  v.  Malkin  (a),  Hutchinson  v.  Gas- 
eoigne  (6),  and  Hard  v.  Brydges  (c) ;  as  the  question  was, 
whether  he  fell  within  the  provision  of  the  bankrupt  laws  as 

a  money  scrivener. 

Rule  absolute  (d). 

(a)  3  Camp.  534.  (b)  1  Holt.  Ni.  Pri.  Cas.  507.  (e)  Id.  654. 

(d)  In  Vincent  v.  Brady,  {H.  Bl.  1,  the  Coort  refuted  to  discharge 
a  bankrupt  defendant  on  common  bail,  where  it  appeared  that  the  cer- 
tificate was  obtained  by  fraod.  So,  in  Sowley  v.  Joins,  t  Sir  W.  Bl. 
725,  where  a  debt  was  on  a  bill  of  exchange,  in  which  the  bankrupt 
described  himself  as  of  a  place  where  he  had  never  lived,  and  the  plain- 
tiff never  heard  of  the  commission  until  after  he  had  commenced  his 
action,  the  Court  refused  to  discharge  such  bankrupt. 
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Kim* 

«• 
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Barford,  Administrator  of  Martha  Elizabeth  Pitts,      Tuesday, 

o  Not.  14  th. 

v.  Stuckey. 


This  was  an  action  of  debt.     The  declaration  stated,  that  A.  deed  inter 
in  the  life-time  of  one  Nathaniel  Pitts,  by  a  certain  agree-  anatable°bj 

tween  those 
who  are  par- 
ties to  it -.—Therefore,  a  deed  between  A.  B.  and  the  defendant  of  the  one 


wui  ii  uui,  iu  m»  men  wue,  n  sne  snoaia  remain  uis  wmuw,  auu  *,.  u.  aiea 
within  the  term,  leaving  one  daughter,  who  also  died  within  the  term,  intestate, 
and  his  wife  died  in  his  life-time:— Held,  that  the  administrator  of  the  daughter 
could  not  maintain  any  action  against  the  defendant,  on  the  deed,  for  non- 
payment of  the  annuity,  on  the  ground  that  she  was  no  party  to  the  deed, 
although  she  took  a  beneficial  interest  under  it.  But  it  seems  that  the  admi- 
nistrator of  C.  D.  might  sue,  as,  in  case  of  a  recovery  by  him,  he  might  b* 
considered  as  a  trustee  for  such  daughter. 
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1820.        ment  under  seal,  made  between  one  Barnaby  John  Bartlett 
Barford      an<*  '^e  defendant,  of  the  one  part,  and  ihe  said  Nathaniel 
"*  Pitts  of  the  other,  after  reciting  that  one  John  Stuckey  de- 

vised  certain  lands  to  the  said  B.  J.  Bartlett  in  strict  settle- 
ment, remainder  to  the  defendant  in  tail,  remainder  to  the 
said  Nathaniel  Pitts  for  life,  with  divers  remainders  over ; 
and  that  in  regard  that  the  said  John  Stuckey  did  not  make 
any  further  provision  for  the  said  Nathaniel  Pitts,  and  in 
consideration  of  the  great  esteem  which  the  said  B.  J .  Bart- 
lett and  the  defendant  bad  for  the  said  Nathaniel  Pitts,  they 
bad  agreed  to  grant  him  an  annuity  of  500/.  per  annum, 
for  the  term  of  2 1  years,  in  case  they  should  so  long  live, 
and  that,  in  case  of  his  death  before  the  expiration  of  that 
term,  they  had  further  agreed,  that  they  or  the  survivor  of 
them  would  pay  the  said  annuity  for  the  term  aforesaid,  to 
and  for  the  use  and  benefit  of  the  child  or  children  of  the 
said  Nathaniel  Pitts  (if  any)  in  such  proportions  as  he  should 
by  deed  or  will  appoint,  and,  in  default  of  such  appointment, 
for  the  benefit  of  all  his  children  equally ;  but  in  case  there 
should  be  no  child  of  his  living  at  the  time  of  his  decease, 
then  the  said  annuity  was  to  be  paid  for  the  remainder  of  the 
said  term  of  21  years  to  his  then  wife,  for  such  period  of  the 
term  as  she  should  continue  his  widow  : — It  was  witnessed, 
that  for  the  considerations  aforesaid,  they  the  said  B.  J. 
Bartlett  and  the  defendant,  did,  by  the  said  agreement,  for 
themselves,  severally  and  respectively  promise  and  agree  to 
and  with  the  said  Nathaniel  Pitts,  his  executors  and  ad- 
ministrators, that  they  would,  during  the  said  term  of  21 
years,  to  commence  on  the  25th  of  March,  1810,  incase 
they  should  so  long  live,  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  Nathaniel  Pitts,  or  in  case  of  his  death 
v  withiu  the  said  term,  then  unto  and  for  the  use  of  his  child 
or  children  (if  any) ;  but  if  not,  then  unto  his  present  wife, 
in  case  she  should  remain  his  widow,  an  annuity  of  500/. 
at  the  times  and  in  the  manner  therein  mentioned.  The 
plaiutiff  then  averred,   that  the  said  Nathaniel  Pitts   died 


IN  TUB  FIRST  YEAR  OF   GEO.  IV. 


25 


during  Ihe  term,  without  making  any  appointment  respect- 
ing the  said  annuity— that  Martha  Elizabeth  Pitts  at  the  time 
of  his  death,  was  bis  only  surviving  child,  and  as  such,  entitled 
to  receive  the  said  annuity  for  the  residue  of  the  said  term 
— that  she  died  intestate  during  the  term,  and  without  making 
any  appointment ;  and  that  the  wife  of  the  said  Nathaniel 
Pitts  died  in  his  life-time — that,  after  the  decease  of  the 
said  Martha  Elizabeth  Pitts,  administration  of  all  her  effects 
was  granted  to  the  plaintiff, — and  assigned  for  breach,  that 
three  half-yearly  payments  of  the  annuity  were  in  arrear  and 
unpaid  by  the  defendant.  The  defendant  having  craved  oyer 
of  the  deed,  which  contained  the  same  stipulations  and  con* 
ditions  as  stated  in  the  declaration,  demurred  generally,  and 
the  plaintiff  joined  in  demurrer. 


1820. 


Barford 

V. 

Stuckby. 


The  cause  now  came  on  for  argument,  when  Mr.  Serjt. 
Toddy,  in  support  of  the  demurrer,  submitted,  that  two 
questions  arose,  first,  as  to  whether  this  or  any  other  action 
could  be  maintained  by  the  plaintiff,  as  administrator  of 
Martha  Elizabeth  Pitts ;  and,  secondly,  if  it  were  main- 
tainable, whether,  on  the  construction  of  the  deed,  any  an- 
nuity was  payable  or  not,  under  the  events  which  bad  hap- 
pened ?  As  to  the  first  question,  the  distinction  is,  that  this 
deed  is  inter  partes,  and  being  so,  all  other  persons  must  be 
considered  as  strangers,  and  not  entitled  to  a  right  of  action, 
although  they  may  be  beneficially  interested ;  and  it  can  only 
be  available  between  those  who  are  parties  to  it  and  their 
privies.  The  doctrine  applicable  to  this  point  is  laid  down 
in  Scudamore  v.  Vandenstcne  (a),  which  was  an  action  of  debt 
on  a  charter-party ;  and  a  distinction  was  taken  between  au 
indenture  reciprocal,  between  parties  of  oue  part  aud  parties 
of  the  other  part,  in.  which  case  no  obligation,  covenant,  or 
grant,  can  be  made  to  or  with  any,  who  is  not  party  to  the 
deed ; — but  where  the  deed  indented  is  not  reciprocal,  but 


(a)  2  Inst.  67;*. 
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1820. 


Par ford 

V. 

Stuckey* 


is  without  the  words  "  between/'  &c,  there  the  obligation, 
covenant,  or  grant,  may  be  made  to  divers  several  persons. 

That  doctrine  was  recognized  in  Storer  v.  Gordon  (a), 
where  it  was  held,  that  a  deed  between  A.  of  the  one  part, 
and  C.  of  the  other,  whereby  A*  agreed  to  annul  certain 
claims  he  had  against  2J.,  could  not  be  pleaded  by  B.  in  an 
action  against  him  by  A.,  brought  to  enforce  those  claims. 
This  distinction  is  familiar  in  an  action  of  covenant,  and  is 
equally  so  in  debt,  as  was  decided  in  the  former  case  of 
Scudamore  v.  Vandenstene.  The  only  case  which  throws  a 
doubt  on  this  point  is  that  of  Gilby  v.  Copley  (b),  but  in  that 
case  there  was  not  any  decision,  three  of  the  Judges  differing 
in  opinion  from  Mr.  Justice  Levinz,  who  said,  "  that  it  was 
common  erudition,  that  one  not  party  to  a  deed,  made  inter 
paries,  cannot  take  by  the  deed,  unless  by  way  of  remainder ; 
and  he  cited  the  case  of  Cooker  v.  Child  (c)  in  support  of 
that  position.  He  also  observed,  that  "  the  case  of  Dutton  v. 
Poole  (d)  was  an  assumpsit  upon  a  verbal  promise,  and  not 
founded  on  a  deed."  Besides,  in  Gilby  v.  Copley,  the  pro- 
mise was  general,  and  not  to  any  person  certain,  although 
the  payment  was  to  be  made  to  the  plaintiff.  Here,  Martha 
Elizabeth  Pitts  was  no  party  to  the  deed,  and  could  confer 
no  right  to  the  plaintiff,  to  sue  as  her  personal  representative 
after  her  decease  ;  and  if  any  action  be  maintainable  for  the 
non-payment  of  the  annuity,  it  should  be  brought  by  the 
administrator  of  Nathaniel  Pitts. 


Mr.  Serjt.  Lens,  contrd. — This  action  is  rightly  brought  by 
the  plaintiff,  as  administrator  of  Martha  Elizabeth  Pitts. 
The  interest  in  the  annuity  vested  in  her,  during  the  remain- 
der of  the  term,  and  now  belongs  to  her  next  of  kin ;  and  the 
only  remedy  to  recover  the  arrears  is  by  the  present  action, 
brought  by  the  plaintiff  as  her  personal  representative,  and 


'(«)  3  Mau.  &  Selw.  322.* 
(4)  1  Vent.  318. 352. 


<*)  3  Lev.  138. 


<«)  t  Lev.  74. 
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tie  alone  could  sue.  This  too,  is  an  action  of  debt :  if  it 
had  been  covenant,  the  objection  raised  for  the  defendant 
might  have  great  weight ;  but  no  distinction  can  be  drawn 
between  an  action  of  debt  on  an  indenture,  or  a  common 
promise  in  assumpsit.  The  case  of  Dutton  v.  Poole  (a),  was 
of  the  latter  description;  and,  if  the  gist  of  the  action  rests 
on  an  agreement,  it  makes  no  difference  whether  it  be  by 
parol  or  by  deed  ;  and  it  merely  established  the  principle, 
that  if  the  cause  of  action  arises  on  the  agreement  alone, 
it  must  be  confined  to  the  parties  making  it.  There  too, 
there  was  a  relation  between  father  and  child ;  and  in 
Martyn  v.  Hind  (&)  Lord  Mansfield  said,  "  as  to  Dutton  v. 
Poole,  it  is  matter  of  surprise  how  a  doubt  could  have  arisen 
in  that  case."  [Mr.  Justice  Richardson. — There,  there  was 
no  written  agreement,  but  the  consideration  moved  from 
the  father  to  the  son.]  It  is  immaterial  whether  the  promise 
were  in  writing  or  not.  There,  it  was  with  the  father  only ; 
but  here,  there  is  an  apparent  consideration  to  the  daughter 
as  well  as  her  father.  The  case  of  Gilby  v.  Copley  is  pre- 
cisely in  point ;  and  though  the  plaintiff  was  no  party  to  the 
agreement,  no  distinction  was  made  between  an  action  found- 
ed in  assumpsit,  or  on  the  deed.  There  is  nothing  here  to 
interfere  with  the  doctrine  laid  down  in  Scudamore  v.  Van- 
denstene;  for  it  was  there  stated,  that  an  action  of  debt  would 
not  lie,  as  it  applies  only  to  a  debt  arising  out  of  the  instru- 
ment itself ;  and  that  authority  is  not  now  to  be  disputed. 
In  Coke  Littleton  (c),  it  is  stated,  that  "  there  is  a  diversity 
to  be  understood,  that  any  stranger  to  the  indenture  may  take 
by  way  of  remainder,  but  that  he  cannot  take  any  present 
estate  in  possession,  because  he  is  a  stranger  to  the  deed." 
Here,  Martha  Elizabeth  Pitts,  took  by  way  of  remainder, 
after  the  death  of  her  father,  all  the  interest  which  had  be- 


1620. 


Bar fob* 
«. 

£TUCKJnb 


(«)  1  Vent.  318.  S3S.    S.  C.   S  Lev.  110.    Sir  T.  Raym.  SOt. 
(6)  Cowp.  443.    S.  C.  1  Doug.  146.    See  also  Selwyu's  Nisi  Prias,  ?<J 
edit  52.     3  Bos.  it  Pal.  J19,  n.  (c)  S3l,  a. 
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1820.  fore  vested  in  him.  Wbere  a  subsequent  interest  arises  bjf 

\^~  the  extinction  of  a  former,  it  raises  an  obligation  to  pay 
Barforo  t 

v.  money  to  the  party  who  has  such  interest.      L*x>rd  tablet 


Stuck  e  v. 


Justice  Dallas.— -Suppose  the  administrator  of  Nathaniel 
Pitts  had  refused  to  sue  for  the  arrears  of  the  annuity  in 
question,  would  not  a  Court  of  Equity  have  compelled  him 
to  do  so?]     He  might  have  brought  the  action,  but  the  assets 
of  the  daughter  did  not  belong  to  him,  but  were  to  be  ap- 
plied by  the  plaintiff  for  the  benefit  of  her  next  of  kin. 
The  interest,  therefore,  is  substantially  created  and  vested  in 
him,  and  does  not  arise  out  of  the  deed  alone,  or  depend 
wholly  on  the  covenant  therein  contained.    Storer  v.  Gordon 
was  an  action  of  covenant,  and  was  founded  solely  on  the 
charter-party,  which,  being  a  deed  made  inter  partes,  could 
not  operate  as  a   release   to  strangers,   but  must  be  con- 
fined to  those  persons  who  were  parties  to  it.     So,  in  Scuda- 
more  v.  Vandenstene,  the  debt  arose  on  the  instrument  itself; 
and  the  cases  there  put,  are  those  of  bonds,  covenants,  or 
grants,  on  which  alone   the  rights  of  the  original   parties 
arose,  and  on  which  only  they  could  sue.     If,  however,  an 
interest  in  remainder  arises,  there  is  no  inconsistency  in  bring- 
ing an  action  of  debt  by  the  party  so  interested ;    for  Lord 
Ellenborough,  in  Storer  v.  Gordon,  observed  (a),  u  as  to  the 
release,  the  objection  is  this,  that  where  there  is  such  a  deed 
as  is  technically  called  '  a  deed  inter  partes?   t.  e.  a  deed 
importing  to  be  between  the  persons  who  are  named  in  it,  as 
executing  the  same,   and  not  as  some  deeds  are,  general  to 
'all  people'  the  immediate  operation  of  the  deed  is  to  be 
confined  to  those  persons  who  are  parties  to  it :   No  stranger 
to  it  can  take  under  it,  except  by  way  of  remainder,  nor  can 
any  stranger  sue  upon  any  of  the  covenants  it   contains." 
The  distinction  as  to  strangers  to  a  deed  taking  by  remainder, 
is  recognized  by  Lord  Holt,  in  Salter  v.  Kidgley  (6),  where 
his  Lordship  said,  "  that  one  who  is  party  to  a  deed,  cannot 

(a)  3  Maul.  &  Selw.  322.  (b)  Cartb.  76. 
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covenant  with  another,  who  is  no  pfcrty,  but  4  mere  stranger 
to  it ;  but  that  one  who  is  no  party  to  the  deed  may  cove- 
nant with  another  that  is  a  p«rty,  and  thereby  oblige  him- 
self, by  sealing  the  deed/'  Here,  the  debt  was  created  by 
the  operation  of  law.  The  subsisting  interest  is  substantia 
ally  vested  in  the  plaintiff,  who,  alone,  is  entitled  to  bring 
the  action,  on  the  defendant's  legal  liability  to  pay ;  and  the 
parties  were  not  compelled  to  have  recourse  to  a  Court  of 
Equity,  or  oblige  the  administrator  of  Nathaniel  Pitts  (the 
father)  to  sue. 


1820. 
Barford 

V. 

Stuck ky. 


Mr.  Serjt.  Taddy,  in  reply,  was  stopped  by  the  Court. 


Lord  Chief  Justice  Dallas. — It  seems  to  me  that  the 
present  action  cannot  be  maintained  by  the  plaintiff  as  ad- 
ministrator of  Martha  Elizabeth  Pitts,  on  the  ground,  that 
she  was  no  party  to  the  instrument  under  which  the  annuity 
was  granted*  "-It  is  therefore  necessary,  in  the  first  instance, 
to  see  who  the  original  parties  to  the  contract  were,  and  the 
relative  situations  in  which  they  stood.  It  was  an  instrument 
under  seal,  and  made  between  Bant  a  by  John  Bartlett  and 
the  defendant  of  the  one  part,  and  Nathaniel,  the  father  of 
Martha  Elizabeth  Pitts,  of  the  other  part,  and  the  covenant 
to  pay  the  annuity  was  with  him,  his  executors,  and  ad- 
rniuistrators,  and  his  daughter  was  neither  privy  nor  in  any 
respect  a  party  thereto,  although,  on  the  happening  of  a  cer- 
tain event,  she  would  take  a  beneficial  interest.  Further : — 
The  contract  can  alone  be  looked  at  to  ascertain  the  respec- 
tive rights  of  the  parties.  It  is  a  general  principle,  that  the 
right  to  sue  on  a  contract  or  stipulation  contained  in  a  deed, 
must  be  confined  to  those  persons  who  are  parties  to  it.  Here, 
the  daughter  was  neither  a  party  to  the  instrument,  nor  did 
the  consideration  move  from  her,  but  from  her  father  alone, 
although  the  contract  might  enure  to  her  benefit  after  his 
death,  and  the  obligation  arose  out  of  the  contract  itself. 
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1820.        I*  has  been  admitted,  that  an  action  might  have  been  mauV 
tained  by  the  administrator  of  Nathaniel  Pitts  the  father,  and 


v.         if  he  had  recovered  he  would  have  been  placed  in  the   situ- 
Stcckey.     ation  of  tn|8lee  tQ  Martha  Elizabeth  Pitts.  If  be  had  refused 

to  sue,  a  Court  of  Equity  would  have  compelled  him  to  lend 
his  name ;  aud  having  received  the  arrears  of  the  annuity, 
as  such  trustee  for  Martha  Elizabeth  Pitts,  he  would  have 
been  bound  to  pay  it  over  to  her  next  of  kin.  As  the  con- 
tract, therefore,  was  in  writing,  and  under  seal,  and  confined 
in  its  operation  to  Nathaniel  Pitts,  his  executors  and  ad- 
ministrators, I  think  the  action  would  have  been  properly 
brought  by  his  administrator.  If  the  present  be  maintain- 
able, it  would  have  the  effect  of  introducing  two  different 
actions,  one  of  which  must  have  been  stayed.  As,  therefore, 
the  administrator  of  Nathaniel  Pitts  might  have  been  com- 
pelled by  a  Court  of  Equity  to  sue,  and  as  that  was  a  simple 
course  of  proceeding,  I  am  of  opinion  that  the  action 
should  have  been  brought  in  his  name,  and  consequently, 
that  the  present  cannot  be  maintained. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  Even 
assuming  that  there  was  a  vested  interest  in  Martha  Eliza- 
beth Pitts  the  daughter,  it  is  still  necessary  to  look  at  the 
deed  by  which  the  annuity  was  created.  It  was.  a  mere  con- 
tract with  Nathaniel  Pitts,  his  executors  and  administrators, 
and  no  one  besides.  If  the  present  plaintiff  could  be  en- 
titled to  maintain  this  action,  the  deed  must  be  considered 
as  introductory  to  it ;  but  as  it  depends  entirely  on  the  con- 
tract contained  therein,  the  parties  to  it  alone  can  sue.  It 
has  been  admitted,  that  the  administrator  of  Nathaniel  Pitts 
might  have  sued ;  but  it  was  contended,  that  he  could  not 
be  called  on  to  act,  when  he  had  no  beneficial  interest  in  the 
result  of  the  suit.  But  this  is  a  case  of  every  day's  practice, 
and  an  executor  or  administrator  is  bound  to  fulfil  the  duties 
of  the  situation  in  which  he  is  placed,  and  abide  its  const- 
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quences ;  and  if  he  is  compelled  by  a  Court  of  Equity  to  sue,  1920. 
be  is  placed  in  the  situation  of  a  trustee,  and  must  pay  over  v-~^' 
the  money  when  received  by  him.    The  decision  of  the  Court  v. 

in  Martyn  v.  Hind,  turned  on  the  ground  that  there  was  no 
promise  to  the  bishop ;  and  Lord  Mansfield  there  said  (a), 
that  "  the  contract  was  not  with  the  bishop,  but  with  the 
curate."  Here,  it  makes  no  difference,  whether  the  action 
was  brought  in  debt  or  covenant,  the  deed  having  been 
inter  partes.  I  must  coufess,  I  cannot  comprehend  tbe  rea- 
soning adopted  in  Dut ton  v.  Poole;  neither  does  it  appear 
from  the  contract  in  that  case,  in  what  situation  the  parties 
stood.  I  therefore  am  of  opinion,  that  this  demurrer  is  well 
founded,  and,  consequently,  that  there  must  be  judgment 
for  the  defendant. 

Mr.  Justice  Burrough. — There  might  have  been  con* 
siderable  more  weight  in  the  argument  fpr  the  plaintiff,  if 
the  deed  had  contained  a  grant  of  an  annuity ;  but  it  was  a 
mere  covenant  with  Nathaniel  Pitts,  his  executors  and  ad- 
ministrators, for  payment  of  the  annuity  in  the  manner 
therein  agreed  on.  It  is  quite  clear,  that  the  deed  must  be 
resorted  to  and  shewn,  in  order  to  sustain  the  present  action, 
where  three  objections  present  themselves  as  to  the  plaintiff's 
right  to  recover.  First,  that  the  daughter  of  the  deceased 
was  no  party  to  the  instrument.  Secondly,  that  the  contract 
was  made  with  her  father,  and  not  with  her ;  and,  thirdly, 
that  no  legal  interest  was  vested  in  her.  It  is  true,  there 
may  be  cases  where  a  party  may  recover,  but  it  must  be  in 
the  instance  of  a  mere  chattel  or  equitable  interest.  In  that 
case  it  would  not  be  necessary  to  shew  the  deed  ;  but  here,  it 
was  absolutely  requisite,  and,  on  its  being  produced,  or 
stated  on  the  record,  it  is  quite  manifest  that  no  legal  inte- 
rest exists  in  Martha  Elizabeth  Pitts,  to  enable  the  plaintiff 
to  sue  as  her  personal  representative.    The  case  of  Dutton 

(a)  Cowp.  443. 


32 


CASES   IN   MICHAELMAS  TERM, 


1820. 

Babpord 

0. 
Stuck  by. 


t.  Poole  appears  to  me  to  have  been  rightly  decided.  There, 
the  father  was  seised  of  lands  in  fee,  and  was  about  to  cut 
timber  therefrom,  to  raise  a  portion  for  his  daughter.  The 
defendant  being  his  son  and  heir  at  law,  promised  the 
father,  in  consideration  that  he  would  forbear  to  fell  the 
timber,  to  pay  the  daughter  this  portion.  That  was  for  the 
benefit  of  the  daughter ;  and  the  question  was,  whether  this 
amounted  to  a  sufficient  consideration  to  entitle  the  daughter 
and  her  husband  to  sue  the  son.  There  can  be  no  doubt, 
but  that  it  was,  as  it  was  originally  intended,  to  raise  a 
portion  for  the  daughter.  For  these  reasons,  I  am  of 
opinion,  that,  in  the  present  case,  the  defendant  is  entitled 
to  judgment. 


Mr.  Justice  Richardson. — I  abstain  from  giving  any 
opinion  as  to  whether  this  be  an  existing  aunuity  or  not ; 
but  I  am  quite  clear  that  this  action  cannot  be  maintained 
by  the  plaintiff  as  the  administrator  of  Martha  Elizabeth 
Pitts.    The  doctrine  laid  down  in  Scudamore  v.  Fandensiene 
has  never  been  disputed,  nor  is  there  now  any  necessity  for^ 
so  doing.     Besides,  it  was  recognized   in  Cooker  v.  Child, 
and  adopted  in  the  late  case  of  Storer  v.  Gordon.     It  has 
been  admitted  that  a  stranger  cannot  sue  in  an  action  of 
covenant.       Still,    however,    it  has  been   insisted  for  the 
plaintiff,   that  a  beneficial  interest  is  vested  in  him,  inde- 
pendently of  the  deed.     But  it  provides  for  nothing  but  the 
contract.     The  former  part  of  it  is  mere  inducement,  and  its 
object  is  stated  to  be,  that,  for  the  considerations  before  ex- 
pressed, the  grantors  promised,  with  Nathaniel  Pitts,  his 
executors  and  administrators,  to  pay  him  the  annuity  in  ques- 
tion, or,  in  case  of  his  death,  to  his  child  or  children,   if 
any.    This  instrument  appears  to  have  been  duly  executed, 
and  is  under  seal.     It  does  not  appear  that  any  child  was 
then  in  existence.     Besides,  the  deed  is   the  foundation  of 
the  action,  and  it  contains  a  mere  matter  of  contract,  and  to 
which  neither  Martha  Elizabeth  Pitts  nor  the  plaintiff,  as 
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her  personal  representative,  was  a  party.    I  therefore  concur        1820." 
with  the  Court,  that  this  action  cannot  be  supported.  Barfor 

v.      > 
Judgment  for  the  defendant  (a). 

(a)  A  similar  action  was  brought  against  BartUtt,  in  which  the  Court 
directed  judgment  to  be  entered  for  him. 


Truscott  v.  Christie*  No?*wth.- 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance,  where  the 
dated  the  26th  of  February,  1819,  at  and  from  Madras,  and  vewef  had^en-* 

all  ports  and  places  in  the  East  Indies,  to  the  United  Kine-  tere.d  "I*0  \ 
r  r  '  9     contract  with 

dom,  on  freight  and  passage-money,  valued  at  5000/.  by  the  the  East  India 
,.     n  j,  Company  at 

snip  Lornwall.  Madras, 

The  declaration  contained  two  counts  on  the  policy.    The  JJjJJJJjJ  0fCa 

first  alleged,  that  the  ship   being  at  Madras,  on  the  voyage  correspond- 

ence  with 
insured,  divers    goods  were  loaded    on  board  her,    to  be  their  amenta, 

carried  on  freight  on  the  said  voyage — and  that  it  had  been  a°nrd  tfjjfpas- 
agreed  between  the  plaintiff  and    the  agents  of  the  East  *Xd*f  a'nd 
India  Company,  that  the  said  agents  should  and  would  there  the  ship  had 
load  divers  other  goods  on  board  the  ship,  to  be   carried  on  by  their  officer 
freight  on  the  said  voyage,  and  should  put  on  board  the  said  *J}dJebprfi!*f  \ 
ship  divers  passengers  to  be  carried  on  the  said  voyage  from  the  purpose, 
Madras  to  the  United  Kingdom,  for  divers  large  sums  of  alterations  had 
passage-money  to  be  therefore  paid  to  the  plaintiff,  and  that  an^goods  had 
the  plaintiff  was  interested  in  the  freight  and  passage-money  *****  «hiPP«d» 
to  the  amount  of  the  sum  insured.     The  second  count  alleged  in  for  the  in- 
general  ly,  that  die  plaintiff  was  interested  in  the  freight  and  projected  al- 
passage-money  in  the  policy  mentioned,  to  the  amount  of  the  fenced  *  buT' 

sum  insured.  Both  counts  alleged  a  total  loss  by  the  perils  the  comple- 
tion prevented 
by  the  perils 
of  the  sea:— Held  ,^  in  an  action  on  a  policy  on  freight  and  passage-money, 
that  there  was  an  inception  of  the  risk,  and  that  the  plaintiff  was  entitled 
to  recover  for  passage-money  as  well  as  freight : — Held  also,  that  a  contract 
for  such  a  purpose  need  not  be  by  charter-party— ^nor  precise  mat  definite  in  it* 
terms. 

VOL.    V.  C 
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of  the  seas.  The  dcclaratiou  likewise  contained  the  usual 
money  counts.  The  defendant  pleaded  the  general  issue, 
and  paid  into  Court  a  sufficient  sum  to  cover  his  proportion 
of  the  freight  of  the  goods  actually  on  board  the  ship  when 
the  loss  happened. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas, 
at  Guildhall,  at  the  Sittings  after  Michaelmas  Term,  1819, 
the  Jury  found  a  verdict  for  the  plaintiff,  damages  104/. 
being  the  defendant's  proportion  of  3600/.  which  they 
found  to  be  due  to  the  plaintiff  upon  the  whole  policy,  viz. 
£200/.  for  the  freight  of  goods,  and  1400/.  for  the  passage- 
money,  from  which  the  sum  of  900/.  paid  into  Court,  was 
to  be  deducted,  subject  to  the  opinion  of  the  Court  on  the 
following  case: — 

The  defendant  subscribed  the  policy  set  out  in 
the  declaration  for  the  sum  of  2001.  The  plaintiff  was 
then  sole  owner  of  the  ship  Cornwall,  and  commanded  her 
as  master  on  the  voyage  insured.  The  ship  was  at  Madras, 
bound  from  thence  to  the  United  Kingdom,  in  the  be- 
ginning of  October,  1818,  and  the  following  correspondence 
passed  between  the  plaintiff  aud  the  agents  of  the  East 
India  Company  there. 


"  Gentlemen,  "Madras,  Oct.  11th,  1818. 

"  I  beg  leave  to  tender  you  the  private  ship  Corn- 
wall, of  London,  burden  per  register  425  tons,  to  receive 
any  freight  you  may  have  for  England,  at  the  rate  of  8/.  per 
ton ;  I  also  have  to  tender  you  the  said  ship  to  carry  forty 
invalids,  at  the  rate  of  28/.  per  man,  the  ship  finding  them 
with  provisions,  &c.  according  to  your  established  regulation 
for  victualling ;  I  trust  the  Board,  in  accepting  the  above 
tender,  will  not  object  to  pay  the  freight  and  passage-money 
on  the  shipment.  1  am,  Gentlemen,  your  most  obedient 
servant, 

"  To  the  Honorable  Pre-  "  Geo.  Truscott,  Owner." 

sident  and  Gentlemen  of  the 
IJoard  of  Trade." 
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To  this  the  plaintiff  received  the  following  answer :—  1620. 


«  Board  of  Trade  Office,       *n«teorr 

"  Sir,  12th  Oct.  1818.  CMimt. 

"  Having  laid  your  letter  of  this  date  before  the 

Board  of  Trade,  I  am  directed  to  acquaint  you  that  they 

agree  to  pay  you  freight  at  the  rate  of  8/.  sterling  per  ton 

for  such  quantity  of  goods  as  they  may  wish  to  lade  in  the 

Cornwall,  reckoning  cotton  at  fifty  cubical  feet  to  each  ton ; 

and  that  they  agree  to  recommend  to  government  that  the 

invalids  shall  be  embarked  on   the  Cornwall  for  England, 

at  the  rate  you  have    mentioned,    namely,  28/.  per  man, 

provided  there  be  men  ready  to  embark,  and  provided  the 

accommodation  intended  to  be  allotted  for  their  use  shall 

be  approved  by  the  military  surveying  officer  of  government. 

It  will  be  proposed  to  government,  that  the  freight  for  the 

invalids,  &c.  shall  be  paid  in  India  on  the  embarkation  of 

the  men ;  the  freight  however  for  the  goods  cannot  be  allowed 

until  the  delivery  of  the  cargo  in  the  port  of  London." 

"  P.  S.  The  Board  expect  that  they  may  have  the  liberty 
to  have  the  Cornwall  surveyed  previous  to  the  shipment  of 
the  cargo,  on  account  of  the  Company.        I  am,  Sir,  &c. 

"  J.  Gwatkin,  Secretary." 

"  Fort  St.  George, 
"Sir,  13th  Oct.  1818. 

"  Agreeably  to  your  order,  I  have  proceeded  on 
board  the  ship  Cornwall,  and  found  her  to  be  a  fit  vessel 
to  receive  the  Company's  cargo— also  there  is  a  space  al- 
lotted for  fifty  invalids,  &c.  I  am,  Sir,  your  most  obedient 
servant, 

«  Rob.  M'Nichell,  Surveyor." 

This  letter  was  also  attested  and  signed  by 

E.  T.  Gaicoigne, 
The  Deputy-Master  Attendant  in  Charge. 
c2 


Ghristii. 
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1820.       "  To  the  Honorable  President  and  Gentlemen  of  the  Board 

^"^  of  Trade. 

Truicott 

..°:.»         "  Gentlemen,  "Madras,  Oct.  13th,  1818. 

"  I  beg  leave  in  reply  to  your  letter  of  yesterday's 

date,  to  accept  of  the  terms  of  your  tonnage  as  therein 

stated ;  I  have  also  to  acknowledge  that  of  accepting  at  its 

cost  price,  the  remaining  saltpetre  in  your  store ;  and  hope, 

although  you  are  incapable  of  granting  the  full  payment  of 

my  freight  home,  you  will  allow  me  one-half,  or  a  third,  to 

enable  me  to  clear  my  ship  from  this  anchoragej/  I  am, 

Gentlemen,  8cc. 

"  George  Truscott." 

"  To  the  President  and  Members  of  the  Board  of  Trade. 

"Gentlemen,  "  Madras,  Oct.  Wh,   1818. 

"  I  have  at  present  offered  accommodation  for 
eighty-six  invalids  on  board  the  Cornwall,  but  it  has  occur- 
red to  me,  by  giving  an  additional  deck  to  the  ship,  it  would 
with  ease  allow  me  to  increase  that  number  to  two  hundred, 
or  such  number,  after  survey,  as  it  may  be  considered  expe- 
dient to  send,  I  will  take  the  additional  number  on  terms 
similar  to  what  I  before  proposed.    I  have  the  honour  to 

be,  &c. 

«  Geo.  Truscott,  Owner." 

w  To  the  Secretary  of  the  Marine  Board. 

"  Sir,  "  Fori  St.  George,  19th  Oct.  1818. 

11  With  reference  to  Captain  Truscott's  letter  to  the 
Marine  Board  of  this  day's  date,  I  have  to  acquaint  you 
that  I  have  consulted  the  officer  by  whom  the  ship  Cornwall 
was  surveyed,  and  he  informs  us  that  he  is  of  opinion  that  the 
above  ship  will  accommodate  the  number  of  men  therein 
mentioned,  and  I  see  no  reason  why  the  deck  should  not  be 
laid  in  ten  or  fifteen  days.    I  have  the  honour  to  be,  &c. 

u  E.  T.  Gascoigne, 
"  Deputy  Master  Attendant,  &c* 
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"  To  George  Truscott,  Esq.  Owner  of  the  ship  Cornwall. 

"  Sir,  "  Madras,  Marine  Board  Office,  22d  Oct.  1818. 
"  I  am  directed  by  the  President  and  Members  of 
the  Marine  Board  to  acknowledge  the  receipt  of  your 
letter  of  the  19th  instant,  and  to  inform  you  that  the  Right 
Honourable  the  Governor  in  Council  has  approved  of  your 
undertaking  the  projected  alteration  in  the  arrangement  of 
the  Cornwall  on  your  own  responsibility,  with  an  assurance 
from  the  government  that  such  a  proposition  of  invalids, 
Sfc.  to  the  extent  of  200  men  will  be  embarked  eventually, 
as  on  the  usual  military  survey,  the  ship  shall  be  found 
capable  of  receiving  with  convenience  for  the  voyage  to 
England.  You  are  requested  to  give  two  days  notice  to  the 
Board,  of  the  time  when  your  ship  will  be  ready  for  the 
survey.    I  am,  Sir,  &c. 

"  J.  Gwatkin,  Secretary  .* 

The  East  India  Company's  servants  began  loading  goods 
on  board  the  ship  a  few  days  after  the  original  tender,  and 
were  employed  in  doing  so  till  late  in  the  evening  of  the 
23d  of  October.  Early  in  the  morning  of  the  24th  a  vio- 
lent gale  came  on,  which  drove  the  ship  from  her  moorings, 
and  by  which  she  was  so  much  disabled,  that  she  was  render- 
ed incapable  to  perform  the  homeward  voyage.  At  that 
time,  there  were  loaded  on  board  her  about  140  tons  of 
goods,  and  she  could  have  carried  about  80  tons  more,  be- 
sides passengers.  When  the  gale  came  on,  water  had  been 
shipped  for  one  hundred  invalids,  besides  the  ship's  com- 
pany; but  no  invalids  or  passengers  were  on  board,  nor 
were  any,  provisions  laid  in  for  them.  The  alteration  in  the 
ship,  mentioned  in  the  plaintiff's  letter  of  October  19th,  which 
was  stated  by  him  to  be  necessary,  in  order  to  enable  him 
to  carry  the  passengers,  had  not  then  been  completed,  but 
materials  bad  been  brought  on  board  for  that  pur* 
pose,  and  three  planks  were  laid.  The  Jury  having  been 
directed  to  find  the  amount  of  the  loss  separately,  in  respect 
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1820.       of  the  freight  and  of  the  postage-money,  the;  found  (hat  the 

Tru»c©tt  *k'P  cou^  k*?e  car™d  goods,  the  freight  of  which  would 
v.  have  amounted  in  all  to  Q&OOl.  and  that  she  could  besides 

bate  carried  invalids,  on  which  a  profit  would  have  accrued 
to  the  amount  of  1400/. 

The  verdict  was  found  absolutely  for  46/.  being  the  de- 
fendant's proportion  of  the  sum  of  2200/.  beyond  the  sum 
he  paid  into  Court,  and  it  was  found  conditionally  for  the 
sum  of  56/.  being  the  defendant's  proportion  of  the  said 
1400/.  for  passage-money.  The  money  paid  into  Court 
covered  the  freight  of  goods  actually  on  board.  The  ques- 
tions for  the  opinion  of  the  Court  were,  first,  whether  the 
policy  being  valued,  the  valuation  could  be  opened ;  secondly, 
whether  the  plaintiff  was  entitled  to  recover  the  sum  of  56/. 
being  the  defendant's  proportion  of  1400/.  for  the  passage- 
money  i 

The  case  now  came  on  for  argument,  when 

Mr.  Serjt.  Blossett,  for  the  plaintiff,  submitted,  first,  that 
it  was  a  valued  policy,  and  could  not  be  opened ;  and  se- 
condly, that  the  plaintiff  was  entitled  to  recover  for  the 
passage-money.  If  he  were  not,  it  would  be  in  vain  to 
contend,  after  the  decision  of  the  Court  of  King's  Bench 
in  Forbes  v.  Aspinall(a\  that  the  policy  could  not  be 
opened.  Here,  the  freight  intended  to  be  insured,  was  a 
full  freight.  So,  the  freight  lost  by  the  perils  of  the  sea  was  a 
full  freight.  The  general  principle  as  to  an  insurance  on 
goods  on  a  valued  policy  is,  that  the  valuation  can  only 
extend  to  those  goods  which  were  intended  to  be  valued  in 
the  policy,  as  connected  with  the  loss  by  a  peril  insured 
against.  If  the  whole  subject-matter  intended  to  be  covered 
by  the  valuation  be  lost,  the  assured  may  recover  as  for  a 
total  loss.  The  same  rule  applies  to  an  insurance  of  freight, 
but  the  Court  and  Jury  must  be  satisfied,  that  the  freight 
intended  to  be  insured,  has  been  lost  by  the  perils  of  the 

(■)  13  East,  SfS. 
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sea.  In  Forbes  v.  AspinaU,  it  did  not  appear  that  the  in*  1820. 
tended  freight  was  so  lost,  because  it  was  uncertain  whether  y~~J 
such  freight  could  ever  have  been  procured.  r. 

The  learned  Serjeant  was  proceeding  with  his  argument) 
when  the  Court  directed  him  to  confine  himself  to  the  ques- 
tion relative  to  the  passage-money.  It  may  be  contended, 
that  the  plaintiff  cannot  succeed  unless  he  shew  an  express 
contract  for  the  conveyance  of  the  invalids  to  entitle  him  to 
freight,  but  the  facts  of  the  case  clearly  prove,  that  if  there 
was  not  a  specific  contract,  there  was  an  engagement  on  the 
part  of  the  East  India  Company,  tantamount  or  equivalent 
to  it.  It  is  not  necessary  that  the  contract  should  be  in 
writing,  or  under  seal,  but  if  there  be  a  reasonable  expect- 
ation that  a  full  cargo  may  be  shipped,  a  party  has  such  an 
interest  as  will  enable  him  to  insure  to  the  amount  of  the 
whole  of  the  freight  of  such  cargo.  Here,  the  plaintiff  had 
not  only  the  reasonable  expectation  of  receiving  a  full  freight, 
but  the  engagement  between  him  and  the  Company  was  in 
part  executed,  as  the  ship  had  began  to  be  repaired,  and 
water  was  laid  in  for  the  invalids,  exclusive  of  the  ship's 
company,  and  she  was  to  be  appropriated  to  this  specific 
purpose,  which  was  only  frustrated  by  the  perils  of  the  sea. 

Mr.  Serjt.  Toddy,  contrd.  The  amount  of  the  loss,  with 
respect  to  die  freight  of  the  goods,  has  been  found  and  fixed 
by  the  Jury,  but  the  plaintiff  is  not  entitled  to  recover  for 
the  passage-money.  There  is  an  apparent  distinction  on  the 
face  of  the  policy  between  the  freight  and  passage-money, 
the  one  being  for  the  carriage  of  goods,  and  the  other  of 
individuals.  It  also  appears  by  the  correspondence,  that  the 
ship,  at  the  time  the  contract  was  entered  into,  was  only  in  a 
condition  to  receive  goods  on  board,  but  not  passengers. 
Although  there  might  be  a  contract  with  respect  to  freight, 
still,  there  was  none  as  to  the  passage-money  to  be  paid  for 
the  invalids.  At  all  events,  it  was  a  contract  with  a  body 
corporate,  which  the  East  India  Company  could  not  enter 
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1820.        into,  except  it  were  under  seal,  and  their  Secretary  merely 
Tbuicott      informed  the  plaintiff  that  the  Board  agreed  to  pay  the  freight 
»•  for  the  goods,  and  to  recommend  to  government  that  invalids 

should  be  embarked,  provided  there  were  men  ready  for  that 
purpose ;  and  the  accommodation  allotted  for  them  should 
be  approved  of  by  the  proper  officer  on  the  behalf  of  go-* 
vernment.    The  men  were  never  embarked,  and  the  ship  was 
merely  began  to  be  got  ready  for  their  reception.     Although 
the  plaintiff  was  afterwards  informed,  that  the  governor  had 
approved  of  the  projected  alteration  in  the  ship,  and  that 
200  men  should  be  embarked,  still,  it  was  a  mere  approval 
of  a  projected  undertaking  by  the  plaintiff,  which  was  merely 
(executory,  and  for  which  the  plaintiff  could  not  have  main* 
tained  an  action  for  a  breach  of  contract.     It  is  always  dif- 
ficult to  determine  whether  freight  be  lost  by  the  perils  of 
the  sea,  as  there  cannot  be  an  inception  of  risk  in  an  in- 
surance on  freight,  unless  the  contract  for  freight  be  fully 
ascertained  and  completed ;  and  here,  it  is  quite  clear,  that 
there  was  no  inception  of  the  risk,  as  the  freight  for  the  pas* 
sage  mortey  was  not  even  began  to  be  earned.    It  is  true,  that 
with  respect  to  an  insurance  on  goods  the  case  is  different, 
for  there,  the  risk  commences  as  soon  as  any  of  them  are  put 
on  board,  for  the  owner  then  begins  to  earn  freight.     Air 
though  in  Thompson  v.  Taylor  {a)  it  was  held,  that  an  in- 
surance on  freight  attaches  on  the  ship  sailing  under  the 
contract  by  which  the  freight  is  to  be  earned,  although  there 
was  then  no  cargo  on  board,  still,  there  was  a  charter-party 
between  the  parties  under  seal,  by  which  it  was  provided, 
that  the  ship  should  depart  from  the  Thames  and  proceed 
to  Teneriffe,  and  there  receive  a  cargo  of  wine  on  board, 
the  freight  of  which  the  freighters  covenanted  to  pay ;  and 
it  was  decided,  that  the  contract  for  freight  had  its  inception 
the  instant  the  ship  departed  from  the  Thames.    Here,  how- 
ever, it  is  immaterial  whether  there  was  any  commencement  of 
}he  freight  on  the  goods,  as  the  contract  was  to  receive  goods 
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and  passengers ;  and  as  the  ship  was  not  in  a  fit  condition  to 
receive  the. latter,  there  was  no  inception  of  the  contract  by 
which  the  passage-money  was  to  be  earned ;  she  should  have 
began  to  earn  freight  under  the  whole  contract.  [Mr* 
Justice  Burroughs — If  there  had  been  no  insurance, 
and  the  decks  and  other  parts  of  the  ship  had  been  fitted 
up,  and  no  man  had  been  put  on  board,  would  not  an  action 
have  been  maintainable  against  the  Company  ?]  It  is  a  dis- 
tinct question  whether  there  were  any  other  remedy,  but 
certainly,  no  action  could  be  commenced  for  freight,  as 
there  was  merely  an  undertaking  to  ship  the  invalids  on 
board,  if  the  ship  were  put  into  a  particular  condition  to 
receive  them,  but  there  was  no  specific  contract  to  ship  them 
at  all  events.  In  Thompson  v.  Taylor  the  amount  of 
the  freight  to  be  earned  was  reduced  to  a  certainty,  viz.  at 
the  rate  of  35s.  per  pipe  for  500  pipes.  Here,  however,  it 
was  not  known  how  many  invalids  were  to  be  embarked,  as 
it  was  merely  provided,  if  there  were  men  ready  for  that 
purpose,  and  the  accommodation  allotted  for  them  should  be 
approved  of. — [Mr.  Justice  Richardson. — Parke  v.  Heb- 
son  (a)  was  an  action  on  a  policy  of  insurance  on  freight. 
The  ship  was  a  seeking  ship,  and  was  to  complete  its  lading 
at  different  places.  Having  got  part  of  her  cargo  on  board, 
she  was  lost  by  a  hurricane  in  the  West  Indies,  in  endea- 
vouring to  pass  from  One  port  to  another  to  complete  her 
cargo.  The  plaintiff  claimed  to  recover  insurance  on 
freight  for  that  part  of  the  cargo,  which  was  not  loaded  at 
the  time  of  the  loss,  as  well  as  for  that  which  had  been  put 
on  board;  and  he  gave  in  evidence  a  number  of  letters 
from  the  owners  of  plantations  in  Jamaica,  and  other  per- 
sons, expressing  their  intention  of  sending  sugars  and  other 
goods  on  board,  and  the  Jury  thought  that  he  was  entitled  to 
recover  as  for  a  full  cargo.  There  was  no  complete  or 
definite  contract  for  any  specific  freight,  but  it  was  to  be 


1820. 


Tbuicott 
v. 

CflAISTIB. 


(«)  Not  yet  reported.    K.  B.,  Mich.  Term,  1816. 


Truscott 

V. 

Christie. 


42  CASKS  W   MICHAELMAS  TfiRM, 

1820.  paid  according  to  the  usual  terms  in  that  particular  trade ; 
and  the  Court  of  King's  Bench  refused  to  disturb  the  ver- 
dict, on  the  ground  that  it  fell  within  the  principle  laid  down 
in  Thompson  v.  Taylor.]  Here,  the  distinction  is,  there 
was  no  contract  whatever ;  the  Company  were  only  bound  to 
ship  as  many  invalids  as  they  thought  proper.  How,  there- 
fore,  was  the  amount  of  the  passage-money  to  be  ascer- 
tained ?  The  general  rule  is,  that  a  policy  on  freight  at- 
taches on  the  loading  of  the  cargo.  So,  here,  some  of  the 
invalids  should  have  been  sent  on  board  at  all  events,  before 
there  could  be  an  inception  of  the  risk  to  render  the  insurers 
liable  for  the  passage-money.  Besides,  the  Company  were 
only  to  pay  on  their  embarkation.  Nothing  however  was 
began  to  be  earned  here,  as  in  Thompson  v.  Taylor,  where 
the  ship  had  sailed  on  her  voyage,  or  as  in  Parke  v.  Hebson, 
where  part  of  the  cargo  was  on  board,  and  the  amount 
of  the  freight  was  to  be  ascertained  by  the  usual  terms  of 
the  West  India  trade.  The  rule,  as  laid  down  by  Lord  Chief 
Justice  Lee,  in  Tonge  v.  Watts  (a),  has  been  since  univer- 
sally adopted,  viz.  that  as  the  goods  were  not  actually  on 
board,  so  as  to  make  the  plaintiff's  right  to  freight  commence, 
he  could  not  be  allowed  it.  So,  in  Thompson  v.  Taylor,  Lord 
Kenyon  said,  that  "  when  that  case  came  on  at  Nisi  Prius, 
he  thought  the  plaintiff  was  not  entitled  to  recover,  because 
he  considered  it  as  similar  in  every  respect  to  that  of  Tonge 
v.  Watts.  But  he  observed,  that  Thompson  v.  Taylor  de- 
pended upon  its  own  peculiar  circumstances."  Here,  too,  a 
distinction  has  been  taken  in  the  policy  between  passage- 
money  and  freight,  and  they  must  therefore  be  treated  as 
separate  and  divisible.  In  Thompson  v.  Taylor,  Horncastle 
v.  Stuart  (b),  Atty  v.  Lindo  (c),  and  Davidson  v.  Willa- 
sey  (d)  the  freight  was  provided  for  by  charter-party,  and 
there  was  either  an  inception  of  the  risk  or  part  perform- 
ance of  the  contract  for  an  entire  voyage.     Here,  if  there 

(«)  2  Stra.    12M. (ft)  7  East,  400. (c)   1  New  Rep.  *36. 
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bad  been  no  insurance,  and  the  ship  hud  been  fully  put  in 
order  to  receive  the  invalids  on  board,  an  action  of  indebita- 
tus assumpsit  could  not  hare  been  maintained  for  the  pas* 
sage  money,  unless  they  had  been  embarked. — [Lord  Chief 
Justice  Dallas.*-' -Was  not  the  contract  between  the  East 
India  Company  and  the  plaintiff,  as  master  of  the  vessel, 
complete  f  was  it  not  begun  to  be  acted  on  i  and  was  he 
not  prevented  from  carrying  it  into  effect  by  the  perils  of 
the  sea,  and  if  so,  would  he  not  have  been  entitled  to 
recover,  although  none  of  the  passengers  were  on  board  at 
the  time  the  loss  happened  ?] — The  passage-money  might 
have  been  lost  by  other  accidents  than  those  insured  against. 
The  vessel  might  never  have  been  put  in  order  to  receive 
the  invalids  as  passengers,  and  unless  she  had  been  com- 
pleted for  that  purpose,  the  plaintiff  is  not  entitled  to  recover. 
This  case  is  distinguishable  from  that  of  an  ordinary  in* 
surance  on  freight,  for  by  the  terms  of  the  correspondence, 
as  well  as  the  policy,  the  freight  and  passage-money  are 
disjoined,  therefore  it  cannot  be  an  entire  contract.  Even  if 
it  were,  the  ship  should  have  been  completely  fitted  up  to 
receive  the  invalids  on  board  as  passengers,  and  until  that 
was  done,  there  was  not  a  sufficient  inception  of  the  risk  to 
render  the  insurers  liable  for  the  passage-money,  and  more 
particularly  so,  as  not  a  single  invalid  had  been  put  on  board 
before  the  loss  accrued. 


183a 
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Mr.  Serjt.  Blossett  in  reply. — The  case  of  Thompson  v. 
Taylor  not  only  shews  that  an  insurance  on  freight  at- 
taches on  the  ship's  sailing  under  the  contract  by  which  the 
freight  is  to  be  earned,  though  there  be  then  no  cargo  on 
board,  but  that  it  is  not  even  necessary  for  her  to  have 
arrived  at  the  place  where  the  goods  are  to  be  shipped.  No 
distinction  in  point  of  principle  can  be  drawn  between 
freight  and  passage-money,  the  one  being  payable  for  the 
conveyance  of  goods,  the  other  of  individuals.  Neither 
doesit  appear  from  the  policy  or  correspondence,  that  such 
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1820.        a  distinction  exists,  for  one  entire  sum  was  to  be  paid  for 
_,  s~*m"        both ;  and  the  manifest  intention  of  the  parties  appears  to 

TRU  SCOTT 

v.  have  been,  that  the  ship  should  have  been  completely  filled 

with  goods  and  passengers,  which  were  to  be  furnished  and 
provided  by  the  East  India  Company,  so  that  a  full  freight 
might  be  earned.  Several  of  the  provisions  are  in  the 
nature  of  conditions  subsequent,  and  a  great  part  of  the 
voyage  might  have  been  gone  through  before  they  would 
attach.  But  the  plaintiff  is  entitled  to  recover,  both  from  the 
nature  of  the  contract  and  the  terms  in  which  it  is  framed. 
It  was  entire  and  in  part  executed  on  the  commencement  of 
the  loading  of  the  goods  on  board.  Even  if  it  were  not  so, 
the  contract  as  to  receiving  the  invalids  on  board,  commenced 
the  moment  the  alteration  in  the  ship  was  begun.  The  prepa- 
ration on  board  was  equivalent  to  her  sailing,  and  equally  an 
inception  of  risk.  Besides,  the  contract  was  so  far  com- 
pleted on  the  part  of  the  plaintiff  that  he  might  have  sued 
the  Company  if  they  had  refused  to  perform  their  part  of  it. 
It  has  been  said,  that  the  passage-money  might  have  been 
lost  by  other  accidents  than  the  perils  of  the  sea.  That  will 
equally  apply  to  every  case  of  insurance.  It  might  have 
arisen  under  a  charter-party,  and  if  the  correspondence  in 
this  case  could  be  reduced  to  the  form  of  an  instrument  of 
that  description,  and  the  ship  had  been  lost  before  it  was 
ascertained  what  part  of  the  voyage  she  had  performed,  or 
the  nature  of  the  perils  that  had  accrued  to  her,  the  plain- 
tiff would  not  thereby  be  precluded  from  his  right  to  recover. 
Here,  he  had  appropriated  the  ship  to  the  Company  for  the 
specific  purpose  of  carrying  their  goods  and  conveying  their 
invalids  on  freight,  and  would  have  been  liable  to  an  action 
if  he  had  applied  her  to  any  other  purpose  without  their  sanc- 
tion or  permission. 

Lord  Chief  Justice  Dallas.— This  case  resolves  itself 
into  three  points.  First,  whether  there  was  any  contract? 
Secondly,  if  there  was,  whether  any  thing  was  done  under  it 
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by  the  assured?  and,  Thirdly,  whether  what  was  done  con-        1820. 
stituted  a  part  of  the  execution  of  the  contract,  and  an 
inception  of  (he  risk  insured  against?  As   to  the  first,  I 
entertain  no  doubt  whatever.    The  whole  rests  in  the  corre-     Chri»ti«- 
spondence,  which  most  clearly  constitutes  the  contract  as  to 
goods,  for,  independently  of   such  correspondence,    there 
would  be  no  contract  to  take  goods  ou  board  at  all,  and  1  am 
at  a  loss  to  draw  any  distinction  between  an  insurance  on 
freight  and  an  insurance  on  goods ;  nor  do  I  see  that  any 
reason  can  be  assigned,  why  these  letters  do  not  constitute  a 
contract  for  the  one  as  well  as  the  other.    Leaving  that  dis- 
tinction therefore  out   of  consideration,   the  question  will 
ultimately  resolve  itself  to  this,  whether,  on  the  face  of  the 
whole  of  the  correspondence,  there  was  a  contract  by  the 
East  India  Company  to  ship  passengers  as  well  as  goods. 
As  to  the  latter,  the  contract  has  been  admitted  to  exist,  for 
the  plaintiff  bad  not  only  received  part  of  the  cargo  on 
board,  but  has   recovered  for   the  freight  of  such  goods. 
The  only  remaining  question  then  is,  as  to  the  passengers. 
The  plaintiff,  as  owner  and  master  of  the  vessel,  proposed  to 
receive  a  certain  number  of  invalids  as  passengers  on  board 
his  ship.    This  proposal  was  tendered  to  the  East  India 
Company  at  Madras.      Their  officer  informed  him,  that 
invalids  should  be  embarked,  provided  the  accommodation  al- 
lotted for  them  should  be  approved  of  by  the  military  survey- 
ing officer  of  government.    A  survey  of  the  ship  was  af- 
terwards made  under  the  authority  of  the  Company ;  whose 
officer  reported  that  she  was  fit  to  accommodate  200  men, 
and  directed  the  ship  to  be  put  into  a  proper  state  for  that 
purpose.     In  consequence  of  this,  the  plaintiff  proceeded  to 
alter  the  ship,  in  order  to  receive  them  on  board.    This, 
therefore,  was  not  merely  a  proposal  by  the  plaintiff  to  fhe 
Company,  but  an  absolute  acceptance  of  it  by  them,  as  by 
their  directions,  the  ship  was  surveyed  and  ordered  to  be  put 
into  a  proper  state  to  carry  a  specified  number  of  men.    On 
these  facts,  therefore,  I  have  no  doubt  but  that  there  was 
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1820.        hi  inception  of  the  risk  by  the  inception  of  the  contract,  mi 
causing  the  preparation  of  the  ship.     As  to  her  being  ca- 
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v.  pable  of  carrying  200  men,  that  fact  has  been  ascertained, 
and  set  at  rest  by  the  verdict  of  the  Jury.  This  clearly,  then, 
was  such  a  contract  as  the  plaintiff  has  asserted  it  to  be.  The 
next  question  is,  whether  any  thing  was  done  under  it  by  the 
assured?  That  appears  to  me  to  be  equally  clear.  The 
ship  was  put  into  a  state  of  preparation  to  receive  some  pas- 
sengers on  board,  and  the  completion  of  such  preparation 
was  prevented  by  the  perils  of  the  seas.  This  too,  was  done 
by  the  assured,  and  under  the  contract,  and  the  commence* 
meot  of  such  preparation  undoubtedly  constituted  an  incep- 
tion of  the  risk.  The  essence  of  the  contract  was,  that  the 
ship  should  be  put  in  a  proper  state  to  receive  goods  and 
passengers.  Part  of  the  goods  were  actually  put  on  board, 
but  it  has  been  insisted,  that  as  the  alterations  of  the  ship 
were  not  completed  as  to  the  reception  of  the  invalids,  the 
plaintiff  could  oot  be  entitled  to  recover  for  the  passage- 
money.  But  although  none  of  the  men  were  put  on  board, 
the  ship  had  began  to  be  put  into  a  proper  state  to  receive 
them.  That,  therefore,  was  an  inception  of  the  voyage. 
Taking  it  in  the  most  scrupulous  point  of  view,  the  thing 
required  to  be  done  was  in  part  effected.  It  is  not  necessary 
in  all  cases  that  goods  should  be  taken  on  board  the  ship  to 
render  the  insurer  liable,  if  there  were  previously  an  incep- 
tion of  the  voyage.  Indeed,  it  appears,  that  in  Horncastle 
v.  Stuart  no  part  of  the  cargo  was  shipped  on  board,  but 
the  Court  held,  that  as  the  risk  on  the  policy  had  commenced, 
the  contract  for  freight  had  its  inception,  and  that  the  plain- 
tiff was  entitled  to  recover.  As  to  what  shall  be  an  incep- 
tion of  the  contract,  has  been  most  clearly  laid  down  by 
.Lord  Kenyon,  in  Thompson  v.  Taylor ;  where  his  Lordship- 
observed  (a),  "  that  in  the  case  of  Montgomery  v.  Egging- 
ton  (b)  there  was  an  inception  of  the  contract,  and  the 
plaintiff  recovered.  So  there,  as  the  plaintiff  had  began  to 
(«)  6  Term  Rep.  48S (6)  3  Tsrn  Rep.  36t. 
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perform  his  part  of  the  contract,  as  he  had  done  something        1820. 
under  it,  which,  if  matured,  would  have  entitled  him  to  his 
freight,  he  thought  he  may  recover  on  that  policy,  which  was 
an  insurance  ou  that  freight."    That  doctrine  is  applicable  to 
the  present  case,  for  if  the  contract  had  been  matured  by 
completing  the  alterations  in   the  ship,  there  could  be  no 
doubt  whatever,  but  that  the  plaintiff  would  be  entitled  to 
recover.     But  such  maturity  was  prevented  by  the  perils  of 
the  sea.     Under  all  these  circumstances,  I  am  clearly  of 
opinion,  that  there  was  an  inception  of  the  risk.    As  to  the 
objection,  that  the  contract  by  which  the  amount  of  the 
freight  to  be  earned  by  the  plaintiff  was  indefinite  and  uncer- 
tain, the  case  of  Parke  v.  Hebson,  as  cited  by  my  Brother 
Richardson,  appears  to  me  to  be  precisely  in   point,   and 
consequently  there  must  be  judgment  for  the  plaintiff. 

Mr.  Justice  Park. — 1  perfectly  agree  with  the  doctrine 
which  has  been  previously  laid  down  in  cases  of  this  descrip* 
tion,  but  think  it  ought  not  to  be  extended.  In  deciding 
this  case,  however,  it  will  not  be  necessary  to  break  in  on 
any  of  those  authorities,  and  more  particularly  that  of 
Forbes  v.  AspimaU$  which  appears  to  me  to  have  been  most 
rightly  determined.  My  Brother  Taddy  has  chiefly  rested 
his  argument  on  the  ground  that  there  was  no  specific  or 
definite  contract  on  which  the  plaintiff  might  have  grounded 
a  right  of  action,  but  here  the  question  does  not  depend  on 
the  particular  form  of  action  or  mode  the  plaintiff  might 
have  resorted  to,  to  obtain  redress  for  the  breach  of  an 
agreement.  Nor  is  it  what  remedy  the  assured  had  against 
the  freighter,  but  is  simply — was  there  a  contract  ?  AH  the 
cases  cited  have  been  determined  within  my  recollection, 
except  that  of  Tonge  v.  WatU ;  and  in  Thompson  v.  Taylor 
I  thought  \t  hard  that  the  plaintiff  should  recover,  as  there 
were  no  goods  on  board  at  the  time  of  the  loss,  but  the 
Court  there  did  not  go  on  the  ground  whether  there  must  be 
a  charter-party  under  seal  or  not,  but  whether  there  was  any 


48  CASES  IN   MICHAELMAS  TERM, 

1820.       contract  under  which,  but  for  the  perils  of  the  sea,  the 
Trubcott    P,a*nt^  might  have  recovered.    The  late  case  of  Parke  f . 
*•  Hebson  goes  the  length  of  shewing  that  no  specific  contract 

is  necessary,  but  that  it  might  be  derived  from  letters.  It  is 
quite  clear  that  where  there  is  a  contract,  it  is  not  necessary 
that  any  part  of  the  goods  should  be  on  board  under  it. 
That  is  manifest  from  the  cases  of  Thompson  v.  Taylor, 
and  Homcasile  v.  Stuart,  where  the  capture  took  place  be- 
fore any  part  of  the  cargo  was  shipped.  In  Atty  v.  Lindo, 
though  part  of  the  cargo  was  on  board,  it  was  not  that 
which  formed  the  subject-matter  of  the  insurance  on  freight. 
So  in  Davidson  v.  Willasey,  a  small  part  of  the  cargo  only 
was  on  board.  Here,  the  East  India  Company  only  acted 
through  the  medium  of  their  agents,  who  entered  into  a 
contract  with  the  plaintiff  as  owner  of  the  vessel.  Without 
adverting  to  what  particular  remedy  he  might  have  had 
against  the  Company  if  they  had  refused  to  perform  the 
contract  on  their  part,  it  is  sufficient  to  say,  that  this  case 
falls  within  the  principle  laid  down  in  Thompson  v.  Taylor, 
and  which  appears  to  me  to  be  there  carried  to  its  fullest 
extent.  Here,  there  was  clearly  a  part  performance  of  the 
contract  by  the  plaintiff.  Water  had  been  shipped  for  the 
express  purpose  of  the  invalids,  as  well  as  part  of  the 
materials  necessary  for  the  alterations,  which  were  in  fact 
began,  although  not  completed.  That  completion  was 
prevented  by  the  perils  of  the  sea,  which  if  it  had  been 
matured  would  most  clearly  have  entitled  the  plaintiff  to  his 
,  passage-money,  and  I  therefore  am  of  opinion  that  be  ought 
to  recover  it  in  the  present  action.  >-> 

Mr.  Justice  Burro  ugh. — I  agree  entirely  with  my 
Lord  Chief  Justice  and  my  Brother  Park.  The  contract 
in  itself  is  of  such  a  nature,  that  if  the  plaintiff  had  bon& 
fide  completed  it  on  his  part,  be  would  have  had  a  claim 
against  the  East  India  Company.  The  contract  appears  to 
ma  to  have  been  made  perfect  by  the  correspondence.    The 
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ship  was  to  be  put  in  proper  order,  and  be  began  to  make        1820. 
alterations  accordingly ;  if  be  bad  completed  them,  and  the 
Company  bad  refused  to  perform  their  engagements,  they 
would  be  liable  to  make  him  compensation  in  an  action     Chrwti«» 
for   damages.     But    he    had    proceeded    so    far    in    the 
execution    of  the  coutract,    that  he    could    not    take    in 
other  goods    on   his   own   account,    as    the  ship  was  to 
be  completely  filled  with  their  goods  and  the  invalids  to 
be  furnished  by  them.    They  therefore  would  have  bad  a 
right  of  action  against  him  if  he  had  refused  to  take  any  of 
the  goods  they  might  choose  to  send  on  board.     Nothing 
turns  on  the  form  of  the  contract,  and  no  distinction  can  be 
drawn  whether  it  was  by  charter-party  or  by  letters.    The 
term  "  charter-party"  frequently  tends  to  mislead  and  perplex, 
but  it  amounts  to  nothing  more  than  a  contract  under  seal, 
and  an  agreement  of  any  description  is  equally  valid,  so  that 
a  contract  can  be  derived  from  it.     Here,  therefore,  if  the 
contract  to  be  deduced  from  the  correspondence  was  com- 
plete, it  was  not  necessary  that  the  invalids  should  have  been 
put  on  board   the  vessel  under  it,  for  if  every  thing  was 
done  by  the  plaintiff,  which  was  necessary  to  be  done,  up  to 
the  time  of  the  loss,  it  would  be  the  hardest  possible  case  if 
he  could  not  recover.    No  distinction  can  be  drawn  between 
freight  and  passage-money,  except  that  in  the  one  case  the 
article  to  be  conveyed  is  a  dead  article,  and  in  the  other  it  may 
be  considered  as  live  stock.     There  is  much  more  incon- 
venience and  expence  attending  the  providing  for  the  latter 
than  the  former ;  and  I  therefore  concur  in  thinking  that  the 
plaintiff  is  entitled  to  recover. 

Mr.  Justice  Richardson. — This  is  an  action  on  a  policy 
at  and  from  Madras  to  Great  Britain  on  freight  and  pas- 
sage-money, valued  at  5000/.  At  the  trial,  the  Jury 
found  a  verdict  for  the  plaintiff  for  104/.  being  the  defend- 
ant's proportion  of  the  loss  insured  against,  but  that  verdict 
was  found  absolutely  for  48/.  being  his  proportion  for  the 

vol.  v.  d 
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1820.  freight  of  goods,  and  conditionally  for  56/.  as  to  the  passage- 
money.  The  only  question  then,  is,  whether  the  plaintiff  is 
entitled  to  recover  this  latter  sum  in  addition  to  the  former. 
It  is  unnecessary  to  consider  whether  this  being  a  valued 
policy,  the  valuation  could  be  opened,  nor  has  the  Court 
the  discretion  to  disturb  the  verdict  for  48/.  but  the  point 
is  confined  solely  to  the  contract  for  the  conveyance  of  the 
invalids  as  passengers,  from  which  the  plaintiff  seeks  to  re- 
cover the  sum  of  56/.  as  passage-money.  That  will  depend 
on  the  question,  whether  there  was  a  sufficient  contract 
between  the  parties  for  the  shipment  of  such  passengers; 
and  I  am  of  opinion  there  was.  The  plaintiff  originally  pro- 
posed to  carry  40  invalids  at  28/.  per  man.  He  afterwards 
offered  accommodation  for  86,  and  stated,  that  by  giving 
an  additional  deck  to  the  ship,  he  might  increase  the  num- 
ber to  200,  or  as  many  as  after  survey  might  be  deemed 
expedient.  The  survey  was  accordingly  made,  and  the 
Company's  officer  approved  of  the  undertaking,  and  stated, 
that  the  ship  was  capable  of  carrying  the  200  men.  And 
further,  the  governor  afterwards  approved  of  the  projected 
alteration,  and  an  assurance  from  government  was  added, 
that  200  invalids  should  be  eventually  embarked.  No  ques- 
tion was  made  at  the  trial,  as  to  whether  the  ship  might  not 
have  conveniently  received  and  conveyed  that  number  of 
invalids  as  passengers.  On  the  facts  now  before  the  Court, 
the  Jury  found  that  she  might,  and  I  therefore  think  that  the 
Company  were  bound  to  put  them  on  board. — Next,  as  to 
the  contract,  no  precise  or  definite  form  is  necessary,  all 
that  is  requisite  is,  that  it  be  sufficient.  The  case  of  Parke 
v.  Hebion  shews,  that  any  contract  equivalent  to  a  charter- 
party  is  enough.  The  main  objection  raised  by  my  Bro- 
ther Taddy  in  the  course  of  his  argument  was,  that  this 
was  not  a  subsisting  contract,  as  something  remained  to  be 
done  by  the  plaintiff  before  the  passengers  could  be  sent  on 
board,  viz.  the  completion  of  the  additional  deck,  which 
was  merely  began  when  the  loss  happened.    That  amounted 


Christie. 


IN  THE    FIRST  YEAR  OF  ORO.  IV.  M 

to  nothing  more  than  a  particular  mode  of  fitting  up  the  1820. 
ship ;  and  it  is  a  usual  stipulation  in  charter-parties,  that  v~**' 
the  owner  shall  fit  up  the  ship  in  a  particular  way,  and  rig 
and  equip  her  for  the  voyage,  according  to  the  wishes  of  the 
charterer ;  and  if  a  loss  should  happen  before  she  was  com- 
pletely equipped,  it  would  form  no  objection  as  to  the 
assureds'  being  entitled  to  recover  in  an  action  on  an 
insurance  on  freight.  If  it  were  stipulated  in  a  charter- 
party,  that  additional  bulk-heads  should  be  made,  or  partitions 
in  the  hold  for  the  reception  of  a  particular  cargo,  it  could 
be  no  defence  to  the  insurer,  that  the  vessel  was  lost  before 
the  partitions  were  completed.  It  has  been  further  insisted, 
however,  that  the  plaintiff's  gains  might  have  been  defeated 
by  other  risks  than  the  perils  of  the  sea ;  but  if  there  is  a 
reasonable,  certainty  that  benefit  will  be  obtained,  it  is  no 
consequence  that  it  may  possibly  be  defeated  by  any  other 
cause  : — For  instance  as,  in  the  case  of  profits,  which  may  be 
defeated  by  a  variety  of  circumstances ;  and  Mr.  Justice  Law* 
rence,  in  Thompson  v.  Taylor,  said  (a),  "  that  it  seemed  to  him 
that  the  plaintiff  clearly  had  an  insurable  iuterest.  That  as 
to  the  objection  that  it  was  only  a  speculative  interest,  it  was 
not  unlike  the  case  of  Grant  v.  Parkinson  (ft),  where  it  was 
held,  that  the  profits  of  a  cargo  of  mola$seg  might  be  in- 
sured, notwithstanding  the  statute  19  Geo)  ftfcHPft*"  That 
is  a  much  stronger  instance  than  the  present,  as  here  the 
alterations  in  the  ship  would  have  been  completed,  but  for 
the  storm  which  occasioned  the  loss.  I  therefore  think  the 
plaintiff  is  entitled  to  recover  the  sum  of  56/.  in  addition  to 
that  of  48/.  as  found  for  him  by  the  Jury. 

Judgment  for  the  plaintiff  accordingly,  and  the 
verdict  to  stand  for  104/. 

(a)  6  Term  Rep.  483.— —(6)  Park  on  Insurance,  6th  edit  354. 
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Thursday,  WaRMSLEY  V.  MACEY. 

Not.  16. 

An  affidavit  of  The  defenoant  was  held  to  bail  on  the  following  affidavit 
J?  &  that  the     or*  debt : — "  James  How,  of,  &c.  clerk  to  John  JVarms/ey, 

Md^to"  of'  &c*  m  his  oatb  8aith>  that  Robert  MaceV  ia  JusU^  and 
the  plaintiff  in  truly  indebted  onto  the  said  John  Warnuley,  in  the   sum 

as  acceptor  of   of  45/.  and  upwards,  as  the  acceptor  of  a  certain  bill  of 

chan^bear-    exchange,  bearing  date  the  10th  of -<f/>r?7  last,  drawn  by  the 

tag  date  on  a     said  John  Warnuley  for  a  valuable  consideration  on,  and  ac- 
certain  day.  . 

drawn  by  the    cepted  by  the  said  Robert  Macey,  payable  two  months  after 

aadaceepted     *e  date  hereof,  and  due  at  a  day  now  past.    The  deponent 

by  the  defend-  farther  saith,  that  he  is  the  managing  clerk  of  the  said  John 

ant,  payable  .  . 

two  months       fVarmsley,  that  he  was  well  acquainted  with  the  said  Robert 

thereof  and      Macey,  and  negatived  a  tender  by  the  latter  to  the  former, 

doe  at  a  day     to  tne  j^st  of  his  knowledge  and  belief/' 

now  past,  is  ° 

sufficient, 

ther  shewing         Mr.  Serjt.  Pell  on  a  former  day  in  this  Term,  had  obtained 

between^plain-  a  ru'e  to  8'iew  cau8e  w^7  t'ie  kail  ^on('  'n  ^l8  cau8e  should 

tiff  and  de-       not  be  delivered  up  to  be  cancelled,  and  the  defendant  dis- 

fendant,orad-  . 

ding  that  the     charged  upon  entering  a  common  appearance,  on  the  ground 

unpaid.  OI"  insufficiency  in  the  affidavit.  He  founded  his  motion  on  the 

following  objections ;  First,  that  it  did  not  appear  in  what 
capacity  ttfe  plaintiff  sued,  nor  did  the  affidavit  shew  what 
relation  existed  between  him  jand  the  defendant ;  Secondly, 
that  it  was  not  sworn  that  the  bill  still  remained  due  and 
unpaid,  as  it  merely  stated  that  it  was  due  at  a  day  then  past ; 
and  in  support  of  that  objection  he  relied  on  the  cases  of 
Machu  v.  Fra$er(a),  and  Balbi  v.  Bailey  (6);  Thirdly,  that 
when  the   affidavit  was  originally   sworn,    the   defendant's 
christian  name  was  stated  to  be  Joseph  instead  of  Robert, 
and  that  the  one  was  afterwards  erased,  and  the  other  sub- 
stituted in  lieu  thereof.     He  therefore  submitted,  that  at  all 
events  it  required  a  new  stamp,  as  it  was  a  material  alteration, 

(a)  *  Marsh.  485.  S.  C.  7  Taunt.  171.  (ft)  %  Marsh.  414.    S.  C. 

6  Taunt.  «5. 
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and  lastly,  that  the  surname  of  the  deponent  was  spelt  Horn  1820. 

in  the  body  of  the  affidavit,  and  that  he  had  put  his  siguature  ^ 

to  it  by  the  name  of  Howe.    The  Court  granted  the  rule  on  _  v. 
the  two  first  objections  only. 

Mr.  Serjt.  Onslow  now  shewed  cause,  and  relied  on  the 
case  of  Davison  v.  March  (a),  where  an  affidavit,  stating  the 
defendant  to  be  indebted  to  the  plaintiff  as  indorsee  of  a 
bill,  without  alleging  the  bill  to  have  become  due,  was  held 
sufficient.  He  also  referred  to  Tidtfs  Practical  Forms  (ft), 
and  Impey's  Practice  (c),  to  shew  that  the  present  affidavit 
was  consistent  with  the  forms  there  adopted.  The  cause  of 
action  is  sufficiently  and  distinctly  set  out,  viz.  that  the  de- 
fendant was  indebted  to  the  plaintiff  as  the  acceptor  of  a  bill, 
of  which  the  plaintiff  was  the  drawer,  and  which  was  overdue 
when  the  affidavit  was  made.  In  Coppinger  v.  Beaton  (d) 
the  Court  said,  that  no  precise  form  of  words  was  required 
to  be  used  in  an  affidavit  to  hold  to  bail,  and  they  added* 
that  the  Courts  ought  not  to  entangle  suitors  in  unnecessary 
niceties. 

The  learned  Serjeant  was  proceeding  with  his  argument, 
when  the  Court  called  on  Mr.  Serjt.  Pell  to  support  his 
rule. 

The  cases  on  this  subject  are,  at  all  events,  contradic- 
tory. The  mere  statement  that  the  defendant  was  indebted 
to  the  plaintiff,  is  not  sufficient  to  shew  that  the  bill  must 
of  necessity  remain  unpaid.  In  Taylor  v.  Forbes  (e)  an 
affidavit,  stating  only  that  the  defendant  was  indebted  to  the 
plaintiff  for  goods  sold  and  delivered,  and  not  stating  by  the 
plaintiff  to  the  defendant,  was  held  insufficient,  and  Lord 
Ellenborough  there  said  (f),  "  the  strictness  required  in  affida- 
vits of  debt,  is  not  only  to  guard  defendants  against  perjury, 
but  also  against  any  misconception  of  the  law  by  those  who 
make  the  affidavits,  and  the  leaning  of  my  mind  is  always 

(«)lNew.  Rep.  isr. (6)  4th  edit,  page  96.— (e)  C.  P.  6th 

«**»*•    MS*  T6.  («*)  8  Term  Rep.   358.         ■  (<Q  11  East,  315. 

(/)ld.316. 
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1820.        to  great  strictness  of  construction,  where  one  party  is  to  be 
Warmsley     deprived  of  bis  liberty  by  the  act  of  another."     In  Balbi  ▼. 
»•  Batley  (a),  the  same  mode  of  avoiding  the  objection  was  rer 

sorted  to,  as  in  this  case,  and  Lord  Chief  Justice  Gibbs  there 
observed,  "  that  it  was  usual  to  state  the  connexion  between 
the  plaintiff,  and  the  other  parties  to  promissory  notes,  in  order 
to  shew  how  the  plaintiff  became  entitled."  The  word  "  in- 
debted/' therefore,  does  not  cure  the  defect  arising  from  the 
want  of  a  statement  that  the  bill  remained  unpaid.  The  case  of 
Perks  v.  Severn  (A)  established  the  same  principle.  Besides, 
here,  the  relation  between  the  plaintiff  and  defendant  is  not 

m 

sufficiently  set  out,  for  it  should  have  been  stated  that  the 
bill  was  payable  (p  the  plaintiff*  or  his  order  at  a  day  then 
past(c).  Nothing  can  be  intended  by  the  Court  in  affi- 
davits of  this  description; — on  the  contrary,  they  will  require 
precision  and  certainty.  In  Machu  v.  From,  Lord  Chief 
Justice  Gibbs  said  (d),  "  the  plaintiff  swears  the  defendant  is 
indebted  on  a  bill  drawn  by  the  plaintiff  upon,  and  ac- 
cepted by  the  defendant.  Every  word  of  this  may  be  true, 
and  yet  the  plaintiff  may  not  be  entitled  to  arrest  the 
defendant,  and  if  so,  certainly  it  is  not  such  an  affidavit  as 
can  support  this  arrest."  It  is  worthy  of  observation,  that 
the  case  of  Bradshaw  v.  Saddington  (e)  was  not  referred  to 
in  Balbi  v.  Batley,  but  in  that  case  it  was  stated,  that  the 
bill  was  long  since  due  and  unpaid,  and  the  decision  of  the 
Court  turned  entirely  on  the  character  in  which  the  plaintiff 
sued.  In  the  late  case  of  Sands  v.  Graham  (f)  it  was  held, 
that  an  affidavit,  stating  that  the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  sum  on  two  bills  of  exthange, 
drawn  by  the  plaintiff  on,  and  accepted  by  the  defendant, 
was  insufficient,  as  it  did  not  state  that  the  bills  were  due 
and  unpaid ;  and  here  it  is  merely  alleged  that  the  bill  was 
due  at  a  day  past,  but  it  does  not  go  on  to  state  that  it  re- 
matned  unpaid. 

(a)  l  Marsh.  424 (6)  7  Ea»t,  194. (c)  Tidd'a  Forms,  96. 

(<J)  7  Taunt.  173. 8.  P.  2  Marsh,  484.        ■   (g)  7  East,  94.        ■   ftQ  Antt, 
vol.  ir.  page  18. 
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Lord  Chief  Justice  Dallas. — This  it  an  application  to       i000. 
ihe  Court,  that  the  defendant  may  be  discharged  out  of  cus- 


1VlB|||tB« 

lody  on  filiug  common  bail,  on  the  ground  of  insufficiency  «. 

in  the  affidavit  under  which  he  was  arrested.  The  action  AC*T' 
was  commenced  by  the  plaintiff  as  drawer,  against  the  defend- 
ant as  acceptor  of  a  bill  of  exchange.  The  affidavit  sets 
forth  the  relative  situation  of  the  parties  as  drawer  and 
acceptor,  die  time  when  the  bill  was  payable,  and  that  it 
was  due  at  a  day  then  past,  but  it  omits  to  state  that  the 
bill  still  remains  unpaid.  It  has  been  objected,  first,  that 
the  relation  between  the  plaintiff  and  defendant  is  not  suf- 
ficiently shewn,  or  in  what  character  the  former  sued ;  and 
secondly,  that  although  the  bill  is  stated  to  have  become 
due,  it  does  not  express  that  it  still  remains  unpaid.  In  the 
outset,  it  is  necessary  to  observe,  that  the  affidavit  is  conform- 
able to  the  precedents  contained  in  all  the  books  of  practice. 
The  first  question  therefore  is,  whether  these  precedents  be 
erroneous  or  not  ?  It  has  been  said,  that  the  cases  which 
have  been  decided  on  this  subject  are  contradictory.  If  it 
rested  on  principle,  there  would  be  no  difficulty  whatever. 
It  is  therefore  necessary  to  examine  those  cases  in  order  to 
ascertain  their  general  result.  It  is  a  well  known  principle,  that 
in  affidavits  of  this  description,  a  subsisting  and  sufficient 
cause  of  action  must  be  shewn,  and  that  the  plaintiff  had  a 
right  to  arrest  the  defendant  at  the  time  the  affidavit  was 
sworn.  As  to  what  shall  be  a  sufficient  cause,  must  depend 
on  the  subject-matter  of  the  action.  In  cases  for  goods 
sold  and  delivered,  the  form  of  the  affidavit  has  been  settled 
by  a  number  of  decisions.  Further,  it  is  necessary,  that  in 
point  of  form,  affidavits  of  this  description  must  be  certain 
and  explicit,  and  strictly  pursued,  for  the  reasons  stated  by 
Lord  Ellenborough  in  the  case  of  Taylor  v.  Forbes  (a). 
Independently  of  that  decision,  there  are  several  cases  in 
which  the  question  has  arisen  as  to  the  sufficiency  of  an 
affidavit  to  hold  to  bail  on  bills  of  exchange  and  promissory 

(a)  11  East,  316. 


66  CASES  IN   MICHAELMAS  TBRM, 

1820.        notes,  and  the   first  rule  established  by  them  is,    that  the 
w*/        relation  between  the   parties  must  clearly  appear,    viz.  in 
v.  what  character  the  plaintiff  sues,  and  what  party  the  defend- 

ant  is  to  the  instrument,  to  make  him  liable  thereon.  This 
appears  to  me  to  have  been  sufficiently  stated  in  the  present 
instance,  viz.  that  the  defendant  was  indebted  as  the  acceptor 
of  a  bill  drawn  on  him  by  the  plaintiff.  Next,  then,  it  must  be 
shewn,  that  the  plaintiff  has  a  right  to  arrest ;  it  is  not  suf- 
ficient to  state  that  the  defendant  is  indebted,  and  no  more, 
because  he  may  be  indebted,  and  the  day  for  payment 
may  not  have  arrived  when  the  arrest  is  made.  It  is  there- 
fore necessary  to  shew,  not  only  that  the  debt  is  payable  at 
a  certain  day,  but  that  it  remains  unpaid.  Whatever  how. 
ever  amounts  to  a  statement,  or  shews  that  a  bill  has  become 
due,  is  equivalent  to  stating  that  it  is  payable  and  unpaid. 
Here,  the  affidavit  states,  that  the  bill  was  due  at  a  day  past, 
and  that  the  defendant,  as  acceptor,  was  indebted  to  the 
plaintiff  as  the  drawer  thereof.  That  is  sufficient  in  terms  to 
shew  that  it  remained  unpaid,  for  if  it  had  been  paid,  the 
statement  that  the  defendant  was  indebted  to  the  plaintiff 
would  be  altogether  false,  and  if  he  were  not  so,  the  party 
making  the  affidavit  might  be  indicted  for  perjury.  Thus 
far  I  have  proceeded  on  principle,  which  none  of  the  cases 
cited  tend  to  contradict.  I  will  therefore  now  briefly  ex- 
amine those  cases  on  which  the  present  objections  have  been 
founded.  In  Balbi  v.  Batley  the  affidavit  was  similar  to 
the  present  in  this  respect,  viz.  in  stating  that  the  bill  was 
payable  at  a  day  then  past,  without  adding  that  it  remained 
unpaid.  No  objection  however  was  there  raised  as  to  this 
point,  but  it  was  confined  to  the  single  ground  that  it  did 
not  appear  that  the  bill  was  indorsed  or  made  payable  to  the 
plaintiff;  and  the  Court  held,  that  it  should  have  been 
shewn  in  what  character  he  claimed,  and  in  what  relation 
the  defendant  stood.  That  case  however,  if  not  over-ruled, 
was  much  broken  in  upon  by  Machu  v.  Fraser,  where  it 
was  observed  by  Lord  Chief  Justice  Gibbs,  that  Bradshaw 
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v.  Saddington  was  not  referred  to  in  Balbi  v.  Bailey.  1820. 
Without  however  examining  whether  the  latter  case  was 
properly  decided  or  not,  it  is  sufficient  to  state  that  it 
need  not  be  recognized  as  being  applicable  to  the  pre-  Machy. 
sent.  In  Bradshaw  v.  Saddington,  the  affidavit  stated, "  that 
the  defendant  was  justly  indebted  to  the  plaintiff  in  100/. 
and  upwards,  upon  and  by  virtue  of  a  certain  bill  of  exchange 
drawn  by  the  defendant,  and  long  since  due  and  unpaid/9 
The  objection  there  raised  was  altogether  different  from  the 
present,  viz.  that  it  was  not  at  all  stated  in  what  charac- 
ter the  plaintiff  charged  the  defendant  to  be  indebted  to  Jiim, 
and  it  was  held,  that  the  affidavit  was  sufficient*  That  case, 
therefore,  is  a  direct  authority  as  to  the  first  objection  here 
raised.  The  Court  there  said,  "  that  the  affidavit  sufficiently 
indicated  the  ground  on  which  the  plaintiff  had  holden  the 
defendant  to  bail,  that  it  was  upon  a  bill  of  exchange, 
drawn  by  the  defendant,  on  which  he  was  justly  indebted  to 
the  plaintiff,  and  it  was  not  necessary  for  the  plaintiff  to 
specify  in  what  particular  character,  whether  as  payee  or 
indorsee  he  claimed."  Nothing  whatever  was  there  said  as 
to  the  bill's  remaining  unpaid.  In  Sands  v.  Graham  it  was 
not  stated  when  the  bill  became  due.  It  is  quite  clear, 
therefore,  that  that  was  not  sufficient.  On  common  sense 
and  reason  I  entertain  no  doubt  whatever ;  and  when  the 
cases  are  looked  at  and  examined,  with  the  exception  of 
Balbi  v.  Ballet/,  in  which  Bradahaw  v.  Saddington  was  not 
referred  to,  there  will  appear  to  be  no  inconsistency  whatever, 
and  the  decisions  are  perfectly  reconcileable  with  each  other. 
On  those  cases,  therefore,  as  well  as  on  principle,  sense,  and 
reason,  it  appears  to  me  that  the  present  affidavit  is  suf- 
ficient. 

Mr.  Justice  Park  and  Mr.  Justice  Burrough  con- 
curred. 

Mr.  Justice  Richardson. — No  case  has  established  that 
it  is  necessary  to  state  in  an  affidavit  to  hold  to  bail  on  a  bill 
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1820. 


Warbslby 

v. 

Macey* 


of  exchange,  that  such  bill  remains  unpaid.  It  is  sufficient 
to  shew  that  it  is  overdue.  Whether  the  decision  of  this 
Court  in  Balbi  v.  Batley  were  correct  or  not,  still  the  ob- 
jection there  taken,  seems  to  have  been  abandoned  in  the  sub- 
sequent case  of  Machu  v.  Fraser.  It  appears  to  me  that 
the  rule  was  rightly  laid  down  in  Bradshaw  v.  Saddington, 
and  the  practice  of  this  Court,  in  framing  affidavits  of  thk 
description  has  been  conformable  to  that  decision. 


Rule  discharged  (a). 


(4)  See  Lambe  v.  Newcombe,  ante,  page  14,  and  the  cases  on  this  sub- 
ject collected  in  Chitty  on  Bills,  6th  edit.  348,   where  the   distinc- 
tion is  taken  in  affidavits  of  debt  against  the  acceptor  and  indorser 
of  a  bill    of  exchange.     The  former  being  primarily    liable,    it    is 
necessary  to  state,  that  such  bill  was  doe,   or  at  least  to    shew  the 
date  and  when  it  was  payable ;  but  in  an  action  against  the  indorser, 
who   can  only    be   liable    in    default    of  the    acceptor,   and  whose 
liability  is  only  collateral  and  conditional,  it  is  not  necessary  to  shew 
that  the  bill  is  overdue  ;  and  in  Elstone  v.  Mortlake,  1  Chit.  Rep.  648,  an 
affidavit,  stating  that  the  defendant  was  indebted  to  the  plaintiff  on  a 
bill  payable  to  a  third  person  at  a  day  now  past,  was  held  sufficient, 
without  stating  at  what  day  the  bttl  was  payable,  and  without  shewing 
the  connexion  between  the  payee  and  the  plaintiff;  and  Mr.  Justice 
Best  there  observed,  that,  "  if  in  point  of  fact  tl»e  bill  was  payable  on 
a  certain  day  now  past,  the  statement  in  the  affidavit  was  sufficient, 
and  it  sufficed  that  the  plaintiff  swore  that  the  defendant  was  indebted 
to  him,  for  if  he  were  not  so,  the  defendant  might  indict  him  for  perjury." 
In  Edwards  v.  Dick,  3  Barn.  Sc  Aid.  495,   an  affidavit,  which   stated 
that  the  defendant  was  indebted  to  the  plaintiff  as  drawer  of  a  bill, 
was  held  insufficient,  as  it  was  not  stated  that  the  bill  was  due ;  and 
Lord  Chief  Justice  Abbott  there  laid  it  down  as  a  general  rule,  that  such 
statement  was  necessary,  and  accordingly  over-ruled  the  case  of  Doc**** 
v.  March,  1  New  Rep.  157.     So,  in  Humphries  v.  Williams,  2  Marsh. 
231.    S.  C.   6  Tannt.  531.  an  affidavit,  stating  that  the  defendant  was 
indebted  to  the  plaintiff  as  indorsee  of  a  bill  drawn  by  one  T.  W.  at  a 
day  now  past,  without  stating  how  the  defendant  became  liable,  whether 
as  acceptor  or   indorser,   was    held    insufficient.    It  is  necessary  to 
state  in  what  particular  character  the  debt  is  due  to  the  plaintiff,  for 
if  he  had  no  interest  in  the  bill  on  which  he  could  sue  the  defendant, 
he  or  the  party  making  the  affidavit  would  be  guilty  of  perjury,  and  in 
the  latter  case,  Lord  Chief  Justice  Gibbs  adverted  to  the  distinction 
between  the  plaintiff's  title  and  the  defendant's  liability. 
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Charlton  and  Wife  v.  Driver.  Friday, 

Nov.  17. 

At    the    trial  of  this  cause   before   Lord   Chief  Justice  The  plaintiffs 
Dallas,    at   Westminster,    at    the    Sittings    after  the    last  ™  of  EwiZ*' 
Hilary  Term,  a  verdict  was  taken  by  consent  for  the  plain-  JrlJJj5h  J6*, 
tiffs  for  60/.  3*.  4d.  subject  to  the  opinion  of  the  Court,  on  Archbishop  of 

Cmttfirttry  by 
the  following  case : —  lease,  renew- 

The   plaintiffs  being   possessed  of  an  estate  in    Surrey,  menYoVcer- 

which  they  held  by  lease  from  the  Archbishop   of  Canter-  ta*0  finc"  a*1* 

fees,  under-let 

bury,  dated  the  9th  May,  1812,  for  the  term  of  twenty-one  soch  lands  to 
years,  and  which  would  expire  on  the  9th  of  May,  1883,  foraterm  who 
did,  on  the  20th  November,  1816  (in  consideration  of  the  /|?7enaDted  tJ 

'  '  ''that  be  would 

rents  and  covenants  reserved  and  contained  on  the  part  of  from  time  to 

the  lessees,  to  be  paid  and  performed)  grant  an  underlease  every  time 

of  part  of  the  above  estate  to  the  defendant  and  his  brother  fera^yto^ 

(since  deceased)  for  a  term  of  eighteen  years  from  Lady  Day,  ttelfl^"*!P, 

1815,  in  which  last  mentioned  lease,  the  plaintiffs  covenanted-  bishop,  soch 

with  the  lessees,  at  the  end  of  the  above  term,  to  grant  them  fine  and  fees 

a  new  lease  of  the  said  premises  for  such  further  term  as  whicn»  uPon 

r  every  renewal 

would  make  in  the  whole  fifty-nine  years,  from  Christmas,  by  the  plain* 

1775,  at  the  same  rent,  and  which  fifty-nine  years  term  so  to  |ease  by 

be  granted,  would  expire  at  Christmas,  1834 ;  and  at  which  Jjjjf^1^ 

period,  the  interest  of  the  lessees  would  altogether  deter-  niises  demis- 

mine.      lnere    was    a    covenant    contained   in    the  lease  others)  should 

frorji  the   defendant  and   his  brother—"  That  they  would  ^^  £  Ule 

frorrj  time  to  time,  and  at  every  time  during  the  said  term  of  plaintiffs  in  re- 

"  J  °  spect  of  the 

ejghteei)    years,   pay  to    the    plaintiffs,  or   the  said   Arch-  premises 

bishop,  such  part  of  the  fine  and  fees,  which,  upon  every  J^ed  to  the 
renewal  by  the  plaintiffs  of  the  lease  by  which  they  held  the  Held  dthat  the 
premises  thereby  demised  (amongst  others)  should  be  paid  reasonable 
pr  payable  by  the  plaintiffs  in  respect  of  the  premises  thereby  of  this  cove  - 
fcrjiised  to  the  defendant  and    his  brother."    The  lease,  iKfe^? 

only  intended 
to  pay  fines 
commensurate  with  bis  interest  in  the  premises. 
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1820.        dated    the  9th  May,   1812,  from  the  Archbishop   to  the 

Charlton     plaintiffs,  was  a  renewed  lease,  as  was  also  the  lease  of  the 

_    ••  20th  November,  1816,  from  the  plaintiffs  to   the  defendant 

DRIVES* 

and  his  brother,  who  paid  to  the  plaintiffs  their  proportion  of 
the  fine  and  fees  on  such  renewal.  On  the  9th  May,  1819, 
(seven  years  after  the  last  lease  from  the  Archbishop  was 
granted,)  the  plaintiffs  again  renewed  their  lease  with  him, 
and  upon  such  renewal,  the  premises,  the  subject  hereof, 
were  demised  by  the  said  Archbishop  to  the  plaintiffs  for  a 
term  of  twenty-oue  years,  commencing  on  the  9th  May, 
1819,  the  date  of  such  lease.  This  last  term  would  expire 
on  the  9th  May,  1840,  and  the  fifty-uine  years  term 
agreed  by  the  plaintiffs  to  be  made  up  and  granted  to  the 
defendant  and  his  brother,  would  expire  at  Christmas,  1834, 
when  their  interest  would  terminate,  as  before  stated.  The 
plaintiffs,  on  the  last  renewal  on  the  9th  May,  1819#  paid 
to  the  Archbishop  of  Canterbury,  1118/.  for  a  fine  thereon, 
and  16/.  for  the  fees  of  such  renewal,  of  which  fine  and  fees 
so  paid  by  the  plaintiffs  for  such  renewal,  81/.  3s.  4d.  was 
paid  in  respect  of  the  premises  demised  by  the  plaintiffs  to 
the  defendant  and  his  brother,  but  with  reference  to  such 
eitended  term  granted  to  the  plaintiffs  as  aforesaid,  and  ex- 
ceeding in  point  of  time,  the  interest  which  the  defendant 
and  his  brother  were  entitled  to  in  these  premises  (which 
would  expire  at  Christmas,  1834)  for  five  years  and  upwards. 
The  defendant's  proportion  of  the  above  sums  of  1118/. 
and  16/.  in  respect  of  that  part  of  the  estate  which  had 
been  demised  to  him  and  his  brother  by  the  plaintiffs,  in  the 
event  of  the  defendant's  being  liable  to  reimburse  the  plain* 
tiffs  so  much  of  the  fine  and  fees  as  were  applicable  to  the 
whole  extended  term  of  seven  years,  obtained  by  such  last 
renewal  as  claimed  by  the  plaintiffs,  was  81/.  Ss.  4d.  but 
in  the  event  of  the  defendant  (who  survived  his  brother) 
being  liable  to  reimburse  the  plaintiffs  such  part  only  of  that 
sum  as  might  be  applicable  to  the  defendant's  interest  in  the 
said  premises,  and  to  the  period  which  would  elapse  between 
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Lady  Day,  1833  (when  the  defendant's  present  lease  would  1620. 
expire)  and  Christmas,  1834,  up  to  which  time  only  he  Ch^^ 
would  be  entitled  to  have  the  term  granted  to  him  and  his  v. 

brother  enlarged,  being  one  year  and  nine  months  or  there- 
abouts, then  his  proportion  of  the  above  sum  would  be  no 
more  than  21/. — The  plaintiffs  declared  in  covenant  on  the 
lease  of  the  20th  November,  1816,  for  81/.  Ss.  Ad.  stat- 
ing that  sum  under  a  videlicet,  as  having  been  paid  by 
them  in  respect  of  the  premises  demised  to  the  defendant 
and  his  brother  for  the  fine  and  fees  on  the  last  renewal. 
The  defendant  pleaded  that  the  plaintiffs  ought  not  to  have 
their  action  for  more  than  21/.  stating  that  such  part  of  the 
said  fine  and  fees  so  paid  upon  such  renewal  as  aforesaid,  in 
respect  of  the  premises  demised  to  the  defendant,  amounted 
to  21/.  and  no  more,  and  a  tender  of  that  sum  to  the  plain- 
tiffs, with  a  profert  in  curiA  of  the  money  tendered.  The 
plaintiffs  replied,  that  such  part  of  the  said  fine  and  fees  so 
paid  on  such  renewal  as  aforesaid,  in  respect  of  the  demised 
premises,  amounted  to  a  larger  sum  than  Si/,  to  wit,  the 
said  sum  of  81/.  3s.  4rf.  mentioned  in  the  declaration, 
whereupon  issue  was  joined.  It  was  agreed  that  either 
party  should  be  at  liberty  to  refer  to  the  pleadings,  and 
to  the  lease  of  1816.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiffs  were  entitled  to  recover 
more  than  the  sum  of  21/.  paid  into  Court.  If  they  were, 
the  verdict  was  to  stand,  but  otherwise  a  nonsuit  was  to  be 
entered. 

The  case  came  on  for  argument  this  day,  when 

Mr.  Serjt.  Taddy  for  the  plaintiffs  submitted,  that  the  only 
question  was,  whether,  considering  the  intention  of  the 
parties,  the  defendant  was  liable  for  the  whole  sum  payable 
on  the  renewal,  or  only  a  proportional  part  for  the  time  he 
and  his  brother  were  to  occupy.  The  interest  of  the  plain- 
tiffs at  the  time  of  the  demise  to  the  latter  would  expire  on 
the  9th  May,  1833,  and  the  under-lease  granted  by  the 
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1820.        plaintiffs  to  the  defeodant  and  bis  brother,  would  also  expire 
Charlt         at  l**e  Precccling  Lady  Day  in  that  year.     But  the  plaintiffs 

v.  covenanted  therein  to  grant  them  a  new  lease  to  expire  at 

Driver 

Christmas,    1634,  which   would  extend  their   term   in  the 

premises  one  year  and  nine  months  beyond  the  plaintiffs  in- 
terest therein.  It  may  be  said,  that  it  would  be  unjust  for 
the  defendant  to  be  compelled  to  pay  the  whole  of  the  fine 
on  the  renewal,  when  he  merely  derived  an  interest  for  so 
short  a  period,  but  if  he  intended  that  the  covenant  should 
be  limited,  it  should  have  been  so  expressed,  but  he  has 
covenanted  to  pay  such  part  of  the  fine  which  upon  every 
renewal  should  be  paid  or  payable  by  the  plaintiffs  io  respect 
of  the  premises  demised.  If  it  was  meant  to  have  been 
a  limited  covenant,  it  should  have  been  expressed  that  he 
would  only  pay  a  fine  proportionable  to  the  interest  he  bad 
in  the  premises,  and  more  particularly  so,  as  the  fine  payable 
by  the  plaintiffs  to  the  Archbishop  was  in  gross.  The  word 
premises  in  the  deed  of  the  demise,  is  merely  descriptive  of 
locality,  and  confined  to  the  tenement,  and  not  the  interest 
the  defendant  and  his  brother  were  to  have  in  the  term. 
[Mr.  Justice  Burroughs — The  word  premises  bears  re- 
lation to  the  whole  of  the  deed,  and  the  term  forms  part 
thereof,  and  is  inseparably  connected  with  it.]  The  defend- 
ant was  to  occupy  at  a  trifling  rent,  and  from  the  extension 
of  the  term  granted  to  him,  it  is  evident  he  intended  to  pay 
the  whole  fine,  as  he  was  fully  aware  that  it  was  the  custom 
to  renew  every  seven  years,  and  that  there  could  be  only  one 
renewal  as  applicable  to  his  interest.  Besides,  he  cove- 
nanted to  pay  the  fine  and  fees  which  might  become  payable 
on  every  renewal  from  time  to  time ;  it  is  therefore  reason- 
able to  suppose,  that  he  intended  to  pay  the  whole  of  the 
fine  due  to  the  Archbishop  on  the  renewal,  both  from  the 
reason  of  the  thing  and  the  express-terms  of  the  covenant. 

Mr.  Serjt.  Blosset,  contra,  was  stopped  by  the  Court. 
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Lord  Chief  Justice  Dallas. — Covenants  are  to  be  con- 
strued according  to  the  obvious  intention  of  the  parties,  as 
collected  from  the  whole  context  of  the  instrument,  ex  an- 
tecedentibus  et  comequentibus,  and  according  to  the  reason- 
able sense  of  the  words.  If  there  be  any  ambiguity,  then, 
such  construction  shall  be  made  as  is  most  strong  against 
the  covenantor,  for  he  might  have  expressed  himself  more 
clearly,  and  this  general  principle  has  been  applied  to  the 
construction  of  leases;  for  it  has  been  holden,  that  under 
a  lease  for  seven  or  fourteen  years,  the  lessee  only,  has  the 
option  of  determining  it  at  the  end  of  the  first  seven  years(a). 
The  reasonable  and  proper  construction  of  the  covenant  ia 
question  is,  that  the  defendant  and  his  brother  only  intended 
to  pay  fines  proportionally  with  their  interest  in  the  pre- 
mises. Of  the  justice  of  the  case  there  can  be  no  doubt, 
and  if  the  Court  were  to  adopt  the  construction  contended 
for  by  my  Brother  Taddy,  it  would  not  only  be  unreasonable, 
but  contrary  to  the  intention  as  expressed  in  the  deed,  for 
the  defendant  did  not  contemplate  a  renewal  oftener  than 
once  during  the  remainder  of  his  term. 

The  rest  of  the  Court  concurring,  they  ordered 

Judgment  of  nonsuit  to  be  entered. 

(a)  See  Doe,  d.  Webb  v.  Dixon,  9  East,  15. 
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Wood  v.  Perrott  and  two  others. 


Saturday, 
Not.  18. 


Mr.  Serjt.  Lens  on  a  former  day  in  this  Term  had  obtained  An  annuity 
a  rule  nisi  that  the  annuity  and  judgment  entered  up  thereon  a  covenant  by 
in  this  cause  might  be  set  aside,  and  the  warrant  of  attorney  *J|e  ^?ntor'ld 

not  at  any  time 
during  the  continuance  of  the  annuity,  go  upon  the  seas,  or  parts  beyond 
them,  without  first  giving  the  grantee  seven  days  notice  in  witting  of  such 
his  intention,  in  order  to  enable  him  to  pay  such  additional  premiums  of 
insurance  as  might  be  incurred  on  account  thereof,  which  premiums  the 
grantor  covenanted  to  pay  to  the  grantee  t— Held,  that  it  was  not  necessary  to 
state  such  covenant  in  the  memorial  under  the  statute  53  Gto.  &  c.  141. 
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1820.        on  which   it   was  founded  might  be  delivered  up   to  the 
^y~         defendants  to  be  cancelled ;—  the  memorial  for  registering  the 
v.  annuity  not  having  taken  any  notice  either  of  the  agreement 

by  the  grantor  to  pay  the  costs  and  charges  of  preparing  anji 
perfecting  the  several  securities,  and  also  for  preparing  and 
enrolling  a  memorial  of  such  securities  in  the  High  Court  of 
Chancery  by  the  grantor  for  paying  such  additional  premium 
of  insurance  as  might  be  incurred  in  case  of  his  going  upon, 
or  into  parts  beyond  the  seas.     He  founded  his  motion  on  an 
affidavit,  which  stated  that  the  annuity  was  granted  on  the  21st 
January,  1819,  that  the  plaintiff  had  contracted  with  the  de- 
fendant Perrott  as  the  principal,  and  the  other  two  as  his 
sureties,  for  the  purchase  of  an  annuity  of  70/.  to  be  paid 
to  the  plaintiff  during  the  life  of  the  defendant  Perrott,  at 
the  sum  of  490/.     That  it  was  agreed  on  the  purchase  of 
the  annuity,  that  the  latter  sum  should  be  wholly  paid  to  the 
defendant  Perrott,  who  should  thereout  pay  all  the  costs  and 
charges  of  preparing  and  perfecting  the  several  securities  for 
the  same,  and  also  of  preparing  and  perfecting  a  memorial  in 
the  High  Court  of  Chancery.    That  in  the  deed  granting 
the   annuity  was  contained  a   covenant  that  the  defendant 
Perrott  should  not  at  any  time  during  the  continuance  of 
the  annuity,  go  upon  the  seas,  or  parts  beyond  them,  without 
first  giving  the  plaintiff  seven  days'  notice  in  writing  of  such 
his  intention,  in  order  to  enable  him  to  pay  such  additional 
premiums  of  insurance  as  might   be  incurred  on  account 
thereof,  which  additional  premiums  the  defendants  covenanted 
to  pay  to  the  plaintiff.     That  no  notice  was  taken  in  the 
memorial,  either  of  the  agreement  by  the  grantor  to  pay  the 
costs  of  preparing  and  perfecting  the  several  securities,  and 
enrolling  the  memorial,  or  of  the  covenant  by  him  for  pay- 
ing such  additional  premiums  as  might  be  incurred  in  case  of 
his  going  upon  the  seas,  the  memorial  only  stating  in  the 
column  "  Consideration,  and  how  paid,"  490/.  in  notes  of 
the  Governor  and  Company  of  the  Bank  of  England,  ex- 
pressed to  be  payable  to  the  bearer  thereof  on  demand ;  and 
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in  the  column — "  Amount  of  annuity  or  rent-charge,"  70/.        1820. 


Mr.  Serjt.  Pell  and  Mr.  Serjt.  Bosanquet  now  shewed 
cause.    The  principal,  if  not  the  sole  objection  in  this  case 
is,  that  the  memorial  does  not  state  the  provision  contained 
in  the  deed  under  which  the  grantor  was  to  pay  an  additional 
premium  in  the  event  of  his  going  abroad.    But  the  me* 
inorial  is  framed  in  compliance  with  the  statute  53  Geo.  3. 
c.  141.  by  which  the  17  Geo.  3.  c.  £6.  is  repealed,  except 
so  far  as  regards  annuities  which  were  granted  before  the 
passing  of  that  latter  statute.    The  second  section  of  the 
53  Geo.  3.  regulates  the  form  of  the  memorial,  and  enacts, 
that* "  within  thirty  days  after  the  execution  of  the   deeds 
whereby  any  annuity  shall  be  granted,  a  memorial  of  the 
date  of  every  such  deed,  of  die  names  of  all  the  parties,  and 
of  all  the  witnesses  thereto,  and  of  the  persons  for  whose 
lives  such  annuity  shall  be  granted,  and  of  those  by  whom 
the  same  is  to  be  beneficially  received ;  the  pecuniary  consi- 
deration for  granting  the  same,  and  the  annual  sums  to  be 
paid,  shall  be  enrolled  in  the  High  Court  of  Chancery,  in  a 
particular  form  as  therein  expressed,  with  such  alterations 
therein  as  the  nature  and  circumstances   of  any  particular 
case  may  reasonably  require."    That  has  been  fully  com- 
plied with  in  the  present  instance.     But,  it  .is  sought  that  the 
annuity  itself  may  be  set  aside,  the  Court  however  have  no 
jurisdiction  to  do  so,  for  by  the  sixth  section  of  the  53  Geo.  3. 
they  are  only  authorised  to  order  the  deeds  to  be  cancelled, 
and  the  judgment  vacated.    The  provision  in  question  could 
not  be  expressed  in  either  of  the  heads  as  stated  to  be 
required  in  the  memorial,  as  they  merely  relate  to  the  date  and 
nature  of  the  instrument,   the  names  of  the  parties,  wit- 
nesses, and  persons  by  whom  the  annuity  is  to  be  received, 
and  for  whose  life  it  is  granted.    All  this  has  been  regularly 
done,  and  the  consideration  is  expressed  to  have  been  490/. 
in  Bank  of  England  notes,  and  the  amount  of  the  annuity 
vol.  v.  E 


v. 

Pkrrott* 
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1820.         70/.  a-year.     Whether  the  grantor  went  abroad  or  not,  can 
^^         form  no  part  of  the  consideration,  and  consequently  there 

WOOD  .    _  __     . 

v.  is  no  defect  whatever  on  the  face  of  the  memorial.     If  toe 

statute  were  to  receive  the  construction  contended  for  by  the 
present  defendants,  it  would  tend  to  numberless  difficulties 

« 

and  inconveniencies,  as  every  trivial  covenant  must  be  set 
forth  on  the  face  of  the  memorial.  Besides,  by  the  fifth 
section  of  the  53  Geo.  3.  copies  of  the  deeds  securing  an 
annuity  may  be  obtained  by  the  grantor,  on  twenty-one  days 
notice  being  given  to  the  grantee.  The  provision  m  question 
cannot  be  considered  to  fall  within  the  description  of  a  rent- 
charge,  for  the  annual  sum  payable  is  stated  to  be  70L 
Clauses  of  this  nature  have  been  usually  introduced  in  an- 
nuity deeds  long  before  and  since  the  53  Geo.  3.  was  passed, 
and  have  never  been  noticed  in  the  memorial.  If,  there- 
fore, this  application  were  to  prevail,  it  would  equally  affect 
all  other  annuities  granted  since  the  passing  of  that  act 
Whether  the  additional  premium  may  be  payable  or  not,  rests 
wholly  on  contingency,  and  can  form  no  part  of  the  con- 
sideration for  which  the  annuity  was  granted.  Besides,  it 
is  at  the  option  of  the  grantor  whether  he  will  insure  on 
leaving  the  country  or  not ;  if  he  neglects  to  do  so,  no  ad- 
ditional premium  is  to  be  paid  by  the  grantee. 

Mr.  Serjt.  Lens,  in  support  of  the  rule.  The  substance 
of  the  objection  is,  that  a  material  part  of  the  contract 
affecting  the  pecuniary  interest  of  the  parties,  is  not  set  forth 
in  the  memorial  under  either  of  the  columns,  which  are  ar- 
ranged and  pointed  out  by  the  statute.  It  should  have  been 
inserted  either  under  "  the  consideration''  or  "  the  amount  of 
the  annuity,"  as  it  was  not  the  case  of  a  mere  common  an- 
nuity. By  the  second  section  of  the  53  Geo.  3.  the  form  of 
the  memorial  is  set  out,  and  it  is  expressed,  that  it  must  be 
enrolled  in  conformity  thereto,  with  such  alterations  therein  as 
the  nature  and  circumstances  of  any  particular  case  may  rea- 
sonably require.      Every  material  circumstance,  therefore, 


Pkrrott. 
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should  be  expressed,  and  it  is  quite  clear,  that  the  provision  1820. 
in  question  might  have  the  effect  of  varying  the  amount  of  ^T'w 
die  annuity.  Perhaps,  therefore,  it  would  have  been  more  _  v. 
consistent  to  have  ranged  it  under  that  column,  although  it 
might  also  have  fallen  under  that  of  the  consideration. 
Indeed,  it  might  have  been  more  prudent  to  have  inserted  it 
under  both  columns,  as  a  memorandum,  to  shew  that  this 
was  not  the  case  of  a  common  annuity.  There  is  no 
doubt  but  that  this  would  have  been  a  fatal  objection 
under  the  17  Geo.  3.  c.  26.  aa  under  that  statute,  all 
the  rc$  gesta  were  required  to  be  stated  in  the  memo- 
rial (a).  It  is  no  answer  to  say,  that  it  rests  in  contingency, 
because  it  is  beneficial  to  the  parties,  and  in  the  event  of 
the  grantor's  going  abroad,  he  is  bound  tQ  pay  more 
than  70/.  a-year,  as  he  would  thereby  incur  the  expence  of 
in  additional  premium  to  be  paid  by  the  grantee.  Such 
premium  would  be  regulated  according  to  the  journey  the 
grantor  intended  to  take,  and  if  neither  of  the  columns  as 
required  to  be  tilled  up  in  the  memorial  are  applicable  to  this 
case,  the  covenant  should  at  all  events  have  been  introduced 
therein  as  a  memorandum,  as  circumstances  not  only  require 
it,  but  the  memorial  does  not  on  the  face  of  it  embrace  the 
whole  transaction  between  the  parties. 

Lord  Chief  Justice  Dallas. — As  I  was  not  in  Court 
when  this  application  was  made,  I  shall  deliver  the  opinion 
[  have  formed  with  great  diffidence,  and  more  particularly  so, 
is  it  embraces  an  entirely  new  question.  Its  object  is  to 
tet  aside  the  securities  on  which  this  annuity  was  granted,  on 
he  ground  that  the  memorial  does  not  state  a  provision  in 
he  deed,  by  which  the  grantor  covenanted  to  pay  such  ad- 
litional  premium  as  might  be  incurred,  and  which  was  to  be 
laid  by  him  to  the  grantee  in  case  of  his  going  abroad.  The 
inly  question  is,  whether  it  was  necessary  that  this  should  be 
pecified  in  the  memorial.     That  will  depend  on  the  con- 

(«)  See  verba  Lord  Kcnyon  in  Cummins  v.  Uaacy  8  Term  Rep.  184. 
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1820.        struction  to  be  given  to  the  53  Geo.  3.  c.  141.  by  which  it 

is  enacted,  that  "  within  thirty  days  after  the  execution  of 

the  deeds  whereby  any  annuity  shall  be  granted,  a  memorial  of 
Pkrrott.     tjie  {jate  Qf  c?e|y  ^jj  j^j^  0f  tjje  name8  0f  a|i  |hc  ptrbo, 

and  of  all  the  witnesses  thereto,  and  of  the  persons  for  who* 
lives  such  annuity  shall  be  granted,  and  of  those  by  whom  the 
same  is  to  be  beneficially  received,  the  pecuniary  consider- 
ation for  granting  the  same,  and  the  annual  sum  to  be  paid, 
shall  be  enrolled  in  the  High  Court  of  Chancery,  in  a  par- 
ticular   form  as  therein  expressed,    with  such    alteration 
therein  as  the  nature  and  circumstances  of  any  partkuhr 
case  may  reasonably  require."    The  two  latter  columns  ■ 
that  form,  require  the  u  consideration,  and  how  paid,"  and  a  4e 
amount  of  the  annuity  or  rent  charge**  to  be  set  out.     It  hs 
been  contended,  that  the  agreement  by  the  grantor  to  paj  a 
additional  premium,  and  to  which  he  would  be  liable  in  ctf 
of  his  going  beyond  the  sea,   either  constitutes   part  4 
the  consideration,  or  must  be  taken  as  part  of  the  amort 
of   the    annuity  or    rent-charge    to   be  paid    by  him  * 
the  grantee.    It  is  quite  clear  that  the  object  of  53  Geo.  5. 
as  well  as  the  17  Geo*  3.  c.  26.  was  to  guard  against  faa^ 
and  that  it  was  therefore  necessary  to  set  out  the  sum  actmBj 
paid  fbr  the  annuity  on  the  one  hand,  and  the  amount  of  the 
annuity  on  the  other.     Here,  it  is  stated,  that  the  sum  paid 
was  490/.  in  Bank  of  England  notes ;  and  that  the  amount 
of  the  annuity  was  70/.  a-year.     Both  these  are  pecuniary 
payments.    Is  any  thing  collateral  or  contingent  to  be  coo* 
sidered  as  part  of  the  consideration,  or  of  the  annuity  itself? 
It  seems  to  me,  that  it  cannot,  on  the  reasonable  coostructioi 
of  the  statute.    The  grantee  may  or  may  not  be  put  to  asy 
expence  on  the  grantor's  going  abroad ;  it  does  not  incretft 
the  value  of  the  annual  sum  he  is  to  receive.     The  consider- 
ation to  be  expressed,  must  be  confined  to  the  sum  paid  fcr 
the  annuity ;  and  the  statute  points  out  how  the  consideratioo 
must  be  stated  to  have  been  paid,  viz*  100/.  in  money,  vi 
500/.  in  Bank  of  England  or  other  notes,  or  bills  of  exchange* 
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19  the  case  may  be.  Besides,  the  statute  is  confined  to  pe- 
ainiary  considerations.  It  is  therefore  quite  clear  that  the 
imaae  in  question  cannot  fall  under  a  consideration  of  that 
Inscription.  By  the  sixth  section  of  the  statute  it  is  provided, 
1  that  if  any  part  of  the  consideration  shall  be  returned  to  the 
tenon  advancing  the  same,  or  any  part  of  it  shall  be  paid 
o  notes,  which  shall  not  be  paid  when  due,  or  cancelled, 
without  being  first  paid;  or  if  such  consideration  is  expressed 
9  be  paid  in  money,  but  the  same  or  any  part  of  it  be  paid 
a  goods ;  or  retained  on  pretence  of  answering  the  future 
payments  of  the  annuity,  it  shall  be  lawful  for  the  person  by 
vhom  the  annuity  is  made  payable,  to  apply  to  the  Court  in 
vhich  any  action  shall  be  brought  for  the  payment  of  the 
mnuity,  by  motion  to  stay  the  proceedings ;  and  if  it  shall 
ippear  to  the  Court  that  such  practices  have  been  used,  they 
nay  order  the  deeds  to  be  cancelled."  That  clause  confiues 
be  consideration  to  something  to  be  given  or  paid  in  notes, 
looey,  or  goods,  and  points  out  in  what  cases  proceedings 
gainst  the  grantor  may  be  stayed,  in  case  it  be  returned  or 
stained.  Taking  that  clause  and  the  first  section  of  the 
ct  and  the  schedule  thereto  annexed,  together,  it  appears  to 
ae,  that  the  consideration,  and  the  amount  of  the  annuity 
Bust  be  confined  to  the  sum  actually  paid,  and  the  annual 
aloe  of  the  annuity;  and  more  particularly  so,  as  only  the 
teumary  consideration  for  granting  the  same,  and  the  annual 
urn  to  be  paid,  are  required  to  be  set  out  in  the  memorial. 
Hie  object  of  the  Legislature  in  passing  the  statute,  was  to 
Btnove  obstructions  and  difficulties  which  had  before  arisen, 
nd  it  must  receive  a  beneficial  construction.  The  covenant 
y  the  grantor  forms  no  part  of  the  consideration  of  the  price 
r  amount  of  the  annuity,  as  it  was  optional  with  him 
>  insure  or  not,  and  the  grantee  was  to  receive  no  benefit 
imself  from  the  payment  of  the  additional  premium,  the 
mount  of  which  would  depend  not  only  on  where  the 
rantor  was  going,  but  whether  he  went  in  the  time  of 
eace  or  war. 


1890. 


Wood 

v. 
Pbrkott. 
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1820.  Mr.  Justice  Park. — I  should  have   had   no    hesitation 

^^D       whatever  in  giving  my  opinion  on  this  question,   bad  it  not 


v.  been  stated  to  have  arisen  for  the  first  time,  when  the  appti 

tion  was  made,  and  that  it  depended  on  the  construction  to  be 
given  by  the  Court  to  the  53  Geo.  3.  c.  141.  I  now  per- 
fectly concur  with  my  Lord  Chief  Justice  in  the  view  he  has 
taken  of  it.  The  obvious  intention  of  the  Legislature  in 
passing  that  statute,  was  to  prevent  fraud,  and  relieve  per- 
sons from  difficulties  which  had  before  occurred  from  the 
numerous  decisions  on  the  17  Geo.  3.  c.  26.  Those  cases 
are  now  done  away  with,  and  are  wholly  beside  the  present 
question,  but  1  confess  I  think  the  Courts  went  too  far  on 
the  construction  they  put  on  some  parts  of  the  latter  statute. 
By  the  53  Geo.  3.  the  pecuniary  consideration  is  required  to 
be  enrolled  in  the  memorial;  and  the  sixth  section  is  in- 
tended to  guard  against  frauds,  in  case  of  any  part  of  the 
consideration  being  returned  to,  or  retained  by  the  person 
advancing  the  money,  or  in  case  notes  given  for  the  same 
shall  not  be  paid  when  due,  or  any  part  of  it  be  paid  in  goods. 
Besides,  by  the  schedule,  the  consideration  must  be  ex- 
pressed, and  how  paid.  That  does  not  confine  it  to  money 
only,  but  to  what  is  equivalent  to,  or  passes  for  such,  as  the 
case  may  require.  The  words  "  how  paid,19  mean  that  the 
consideration  must  have  been  paid  at  the  time  of  the  enrol- 
ment, which  must  be  made  within  thirty  days  after  the 
annuity  was  granted,  and  cannot  apply  to  any  additional  sum 
that  may  be  payable  on  a  contingency  thereafter.  The  co- 
venant in  question  seems  to  me  to  be  properly  inserted  in  the 
deed.  The  amount  of  the  annuity  is  expressly  stated  to  be 
70/.  a-year,  but  if  the  grantor  go  abroad,  an  additional  pre- 
mium would  be  required.  At  the  time  the  annuity  was 
granted,  it  does  not  appear  there  was  any  piospect  of  his 
leaving  this  country,  and  yet  it  has  been  insisted,  that  it 
should  have  been  stated  in  the  memorial.  How  could  it  be, 
when  it  rested  entirely  on  contingency  ?  It  could  not  be  as- 
certained what  premium  might  be  necessary,  for  if  he  went 
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to  the  East  Indies,  more  would  have  been  required  than  if 
he  merely  set  sail  for  France.  It  appears  to  me,  therefore, 
that  the  Legislature,  when  they  passed  this  act,  only  looked 
to  existing  circumstances,  and  that  the  retaining  of  part  of 
the  consideration,  as  mentioned  in  the  sixth  section,  was  only 
meant  to  apply  to  any  part  that  might  be  retained  at  the  time 
the  consideration  was  paid.  On  these  grounds,  I  am  of 
opinion,  that  the  covenant  in  question  need  not  have  been 
noticed  in  the  memorial. 

Mr.  Justice  Bureough  declined  giving  any  opinion,  as 
he  was  related  to  one  of  the  parties. 

Mr.  Justice  Richardson  was  absent, 

Rule  discharged. 
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1820. 


Wood 

PERROTTi 


Gigner  v.  Bayly   and  Wife. 


Saturday, 
Nov.  18. 


Th  e  plaintiff  had  purchased  an  estate  at   auction,  and  by  Where  the 
the  conditions  of  sale,  the  defendants  were  to  make  out  a  terediotoa 
good  title  within  a  certain  time,  if  not,  the  purchase-money  ^"^ctioneer 

was  to  be  returned.    He  accordingly  signed  the  conditions,  f°r  toe  p»r- 

.  .  chase  or  laod 

and  left  a   deposit  with  the  auctioneer,  which  had  been  re-  by  auction, 

turned  to  him,  as  the  defendants  were  unable  to  make  out  a  deposit  in 
good  title,  on  which  the  plaintiff  commenced  the  present  ac-  part  of  the 
tion  for  interest  (a)  for  the  sum  so  deposited,  the  defend-  money,  and 

m  •»  At*  w  nfd  S 

ants  having  refused  to  allow  it.  brought  an 

action  against 

Mr.  Serjt.  Faughan,  on  a  former  day  in  this  Term,  had  ohe  vendors) 
obtained  a  rule  nisi  that  the  defendants,  or  their  agent,  might  J?*  ^J^St 

produce  the  contract  on  which  this  action  was  brought,  for  pleting  the 

r  °  purchase  ac- 

.  cording  to  the 

(a)  See  Farqukar  v.  Farley,  ante,  vol.  i.  S22.     Lee  v.  Munn,  id.  481.  conditions  of 

sale  i— Held, 
that  the  latter  must  produce  such  contract  for  the  purpose  of  the  plaintiffs  in* 
spccting  It,  or  gettiag  it  stamped. 


n 


1820. 


GlGNER 

Bayly. 
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the  purpose  of  the  plaintiff's  inspecting  it,  or  getting  it 
stamped,  to  be  given  in  evidence  at  the  trial. 

Mr.  Serjt.  Lens  now  shewed  cause,  and  insisted,  that  0 
the  contract  was  made  with  the  auctioneer,  who  was  merely 
an  agent  for  the  defendants,  they  were  not  bound  to  pro- 
duce it. 

But  the  Court  held,  that  as  it  appeared  there  was 
only  one  contract  entered  into  at  the  sale  between  the  plain- 
tiff and  the  auctioneer,  it  would  fall  within  the  general  rule, 
and  they  referred  to  the  case  of  Goater  v.  Nunnefy  (a),  where 
there  was  a  dispute  between  the  plaintiff,  a  factor  in  Smith- 
field,  and  the  defendant  a  grazier ;  and  the  Court  required 
the  plaintiff  to  produce  at  the  trial,  the  several  books 
wherein  he  entered  the  accounts  of  beasts  sold,  and  of 
monies  received  on  the  defendant's  account;  and  they  ob- 
served, that  in  Street  v.  Brown  (4),  it  appeared  that  the  in- 
strument consisted  of  two  parts.  Besides,  here,  the  plain- 
tiff must  be  nonsuited  without  the  production  of  the 
contract,  as  his  cause  of  action  depends  entirely  upon  it. 


Rule  absolute  (c.) 

<6)    1  Marsb.  610.    S.  C.    6  Taunt.  SOf. 


(a)  *    Stra.  1130.— 
(e)  See  Morrow  v.  S*nder$}  ante,  vol.  Hi.  671.    BuUman  ▼. 
4  Taunt.  167. 


Monday, 
Nov.  SO. 


Daly  c.  Brooshoffe. 


Ban  rejected     O kb  of  the  turnkeys  of  the  King's  Bench  prison  came  up 

0?  huSSJT1 10  JU8tifjr  M  baU  in  thU  «"*  when 

one  of  the 

turnkeys  of  . 

the  King's  Mr.  Serjt.  Onslow  opposed  him,  on  the  ground   that  he 

prison.  mugt  be  con8jdere(j  as  fa||jng  ^thin  the  rule  Michaelmas, 

6  Geo.  2.  reg.  7,  by  which  it  is  ordered,  that  u  uo  sheriff's 
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officer,  bailiff,  or  other  person  concerned  in  the  execution       1820. 

of  process,  shall  be  suffered  to  become  bail  in  any  action        ^T^ 

or  suit  depending  in  this  Court/9  «• 

Bbooshovtb. 

The  Court  referred  to  the  case  of  Faulkner  v.  Wise  (a), 
where  it  was  held  not  to  be  a  sufficient  ground  for  rejecting 
a  person  as  bail,  that  he  was  described  as  being  "  of  A.  in  the 
county  of  B.  gaol-keeper,"  as  it  did  not  appear  that  he  was 
the  county  gaol-keeper,  but  that  he  might  merely  have  been 
a  corporation  gaol-keeper, — and  they  observed,  that  a 
turnkey  of  the  King's  Bench  prison  had  as  much  to  do  with 
the  process  of  the  Court  as  a  sheriffs  officer,  and  therefore 
that  the  rule  of  6  Geo.  2,  applied  to  him  as  well  as  to  the 
keeper  of  the  Poultry  Compter  (&),  and  Marshalsea  Court 
officers  (c).  Besides,  it  very  frequently  happens,  that  per- 
sons are  turned  over  from  the  custody  of  the  Warden  to  the 
Marshal  of  the  King's  Bench.  In  Faulkner  v.  Wise,  the 
bail  was  about  to  justify  by  affidavit,  and  the  Court  might 
presume  that  he  was  a  corporation  gaol-keeper.  In  Bolland 
v.  Pritchard  (d),  a  person  merely  employed  to  summon 
juries  was  rejected,  as  being  a  sheriff's  officer  within  the 
letter  of  the  first  part  of  the  rule. — The  Court  however  per- 
mitted the  other  bail  to  justify,  and  gave  two  days  time  for 
another  to  be  brought  up  in  lieu  of  the  turnkey,  who  was 

Rejected. 

(«)  8  Bos.  *  Pol.  150.  (6)  t  Dong.  466*.  (c)Tidd's  Practice, 

7th  edit.  tTV  (d)  S  Sir  W.  Bl.  799. 


Doe,  on  the  demise  of  Pearson  t>.  Rob.  Monday, 

Not.  *0. 
Mr.  Serjt.  Peake  moved  for  judgment  against   the    ca-  where  se- 
sual  ejector  in  this  cause,  on  an  affidavit,  which  stated,  that  hSn,etn*dSy 

served  with  a 
copy  of  a  declaration  in  ejectment,  judgment  may  be  entered  against  the 
casual  ejector,  although  the  notice  at  the  foot  of  the  declaration  was  not  ad- 
dressed to  any  or  either  of  such  tenants. 
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1820.        there  were    several  tenants  in   possession, — that    they  had 

D^Pj       all  been  duly  served  with  a  copy  of  the  declaration  before  the 

Pearson      essoigti  day,  and  acknowledged    such   service;     but   it  ap- 

Bob*        peared  that  the  notice  at  the  bottom  of  the  declaration  was 

not  addressed  to  either  of  them  individually  or  collectively. 

The  Court  however  granted  the  application. 


5£?dX'  Handfobd  v.  Palmer. 

NOV*  20. 

A  declaration  This  was  an  action  of  assumpsit.  The  first  count  of  the 
stated,  that  in  declaration  stated,  that  in  consideration  that  the  plaintiff  at 
that  the  plain-  (ne  re9uest  of  the  defendant,  would  lend  and  deliver  to  him 

tiff,^t^!ure"    *    certain     horse     of   the     plaintiff's,    of    the    value    of 

auest  of  the  r  * 

efendant,        15/.  155.  to  be  used  by  the  defendant  from  the  10th  Novem- 

hone  of  his      &er*   1819,   nniil  Lady  Day  then  next   following,    the    de- 

th  Utter*?  rba  ^ef|{'ant  promised  the  plaintiff  to  take  proper  care  of  the 

given  time,  the  horse,  and  that  he  would  return  him  to  the  plaintiff  on  Lady 
defendant  pro*    ^        .  ■.••••  t  • 

raised  to  take    Uay  then  next,  in  as  good  a  condition  as  he  was  in  at  toe 

nhn^d^e6-0  **me    °^    making    the   defendant's    promise,    or     that     he 

tarn  him  to  on  failing  so  to  do,    would  pay  the   plaintiff  the  sum  of 

as  good  a  con-  15/.   155.     The  plaintiff  then    averred,   that    on    the  10th 

was  in  at  the  November,  1819,  he  lent  and   delivered  the  horse    to  the 

time  of  the  defendant  on  the  terms  aforesaid,  who  took  and  received  the 
promise,  or  7 

pay  the  plain-    same,   and  assigned   for  breach,   that  the   defendant  would 

guineas.    It      not  ta^e  proper  care  of  the   horse,  nor  on  the  Lady  Day 

^trU^Uiat1  next  a^ter  tDe  ma^m8  °f  k*8  promise^  return  him  to  the 
in  addition  to    plaintiff  in  as  good  a  condition  as  he  was  in  at  the  time  of 

the  contract  making  the  promise,  or  pay  the  plaintiff  the  said  sum  of 
deTendwV116    15'#    15'-  or  any  Part  thereof,    but  that   on  the   contrary 

should  find  the  - 

horse  meat  for 

his  work  :— Held,  that  this  was  no  variance,  as  the  contract  was  sufficiently 

stated  in  the  declaration,  and  as  the  law  would  imply  that  a  person  who  hires  a 

horse  is  bound  to  provide  him  with  food,  unless  there  bean  agreemeut  to  the 

contrary. 


IN  THE  FIRST  YEAR  OF  GEO.  IT.  76 

thereof,  on  the  Lady  Day  next  after  the  making  of  the  de-       1830. 
fendant's  promise,  be  returned  the  hone  to  the  plaintiff  in    BlAmdwomb 

a  much  wow  condition  than  the  same  was  in  at  the  time     n    •• 

PALxaa* 
of  the  delivery  thereof  to  the  defendant.    There  were  other 

counts  varyiug  the  terms  on  which  the  horse  was  to  b* 

lent,    and   the   common  money   counts*      The    defendant 

pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Mr.  Justice  Burroughs 

at  the  last  assizes  for  Somerset,  the  witness  who  proved  the 

contract,  stated,  that  at  the  time  of  the  delivery  of  the  horse 

to  the  defendant,  the  plaintiff  said  to  him,   "  Recollect,  I 

am  going  to  let  you  have  this  horse  till  Lady  Day,  his  meat 

for  his  work?     On   this,  the   counsel  for  the  defendant 

objected  to   the  declaration,  on  the  ground  of  a  variance 

between  the  contract  as    laid  and    proved.    The  learned 

Judge,  however,  over-ruled  the  objection,  stating,  that  bo 

did  not  consider  the  words  "  meat  for  bis  work"  to  form  a* 

essential  part  of  the  contract.    The  Jury  accordingly  found 

a  verdict  for  the  plaintiff,  but  leave  was  given  the  defend* 

ant  to  move  to  set  it  aside,  in  case  they  should  be  of  opinio* 

that  the  objection  was  well  founded. 

Mr.  Serjt.  Letts,  having  on  a  former  day  in  this  Term, 
accordingly  obtained  a  rule,  nisi,  that  this  verdict  might  be 
set  aside,  and  a  nonsuit  entered,  on  the  ground  that  the 
whole  of  the. consideration  was  not  stated  in  the  declara- 
tion, as  part  of.  the  bargain  was,  that  the  defendant  was  to 
provide  the  horse  with  food  for  his  work,  which  implied, 
that  nothing  was  to  be  paid  for  his  hire  during  the  time  of 
the  loan:— 

Mr.  Serjt.  Pell  now  shewed  cause.  The  contract  is 
substantially  set  out  in  the  declaration,  and  according  to  its 
legal  effect  The  defendant,  in  consideration  of  the  loan  of 
(he  horse,  undertook  to  return  him  to  the  plaintiff  in  as 
good  a  condition  as  he  was  in  when  the  promise  was  made. 


Palmer. 
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1829.        That  is  equivalent  to  a  promise  to  feed  him,  for  the  lender 
H  s**/m'        was  not  bound  to  provide  him  with  meat.    At  all  events* 
*.  it  must  be  implied,  that  the  defendant  was  bound  to  take 

care  of  him,  if  nothing  to  the  contrary  was  specified,  if 
nothing  bad  been  said  as  to  the  keep,  it  is  quite  clear  the 
defendant  could  not  call  on  the  plaintiff  for  it,  during  the 
time  he  used  die  horse,  and  consequently,  there  is  no  variance 
between  the  contract  as  laid  and  proved  at  the  trial* 

Mr.  Serjt.  Lens  in  support  of  the  rule.  It  was  part  of 
the  consideration  of  the  contract,  that  the  defendant  who 
was  to  have  the  convenience  and  use  of  the  horse,  should 
provide  him  with  food  for  his  work,  and  as  that  was  not  stated 
in  the  declaration,  it  does  not  appear  whether  the  plaintiff 
or  defendant  was  to  feed  him.  The  terms  of  the  contract 
as  to  the  keep,  are  left  ambiguous,  though  there  was  an 
express  stipulation  between  the  parties.  Although  it  may 
be  implied  by  law,  that  the  borrower  of  a  horse  is  bound  to 
maintain  him,  still,  here  there  was  an  express  contract  that 
the  defendant  was  to  find  him  meat  for  bis  work,  which 
forms  a  substantial  part  of  the  consideration  on  which  he  was 
lent  by  the  plaintiff  to  the  defendant. 

Lord  Chief  Justice  Dallas.— The  defendant  in  this  case 
was  bound  to  return  the  horse  in  good  condition,  at  the  ex- 
piration of  the  time  for  which  he  was  lent.  That  would 
depend  chiefly  on  whether  he  was  properly  fed  or  not. 
The  rule  is,  that  every  contract  must  be  proved  as  laid,  and, 
the  declaration  must  state  the  contract  on  which  the  action 
is  founded,  truly  and  correctly,  that  is,  cither  in  the  sub- 
stance or  terms  in  which  it  was  made,  or  according  to  the 
legal  effect  and  operation  of  those  terms.  In  fVaugh  v. 
Biissell(a)  Lord  Chief  Justice  Gibbs  said,  that  "  when  you 
declare  ou  a  deed,  you  state  the  legal  effect  of  it;  and  that 

(a)  1  March.  217. 
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one  might  declare  without  using  a  word  which  is  contained  ^^J 
in  the  deed,  except  the  names  of  the  parties  and  the  sum.9'  Hamdfobd 
Here,  therefore,  the  only  question  is,  whether  the  contract  Palmer. 
is  set  out  in  the  declaration  according  to  its  legal  effect. 
It  is  stated,  that  in  consideration  that  the  plaintiff  would 
lend  his  horse  to  die  defendant  until  Lady  Day,  he  would 
return  him  in  as  good  a  condition  as  he  was  in  at  the  time  of 
the  loan,  or  pay  fifteen  guineas ;  and  the  breach  assigned  is, 
that  he  had  neither  returned  him  in  such  good  condition,  nor 
paid  that  sum.  With  respect  to  what  die  law  might  imply, 
nothing  appearing  contrary  to  the  contract  as  laid  in  the 
declaration,  although  there  might  be  a  different  contract,  still, 
where  on  the  loan  of  a  hone  the  borrower  promised  to  re- 
turn him  in  a  good  condition,  the  presumption  is,  that  the 
party  hiring  must  pay  for  bis  keep,  unless  something  is  said 
to  the  contrary  at  the  time.  Independently  of  this,  the  rule 
in  framing  a  declaration  on  an  agreement  which  consists  of 
several  distinct  parts  and  collateral  provisions,  is,  that  it  is 
not  necessary  to  state  in  the  declaration,  every  part  of  such 
agreement ; — it  is  sufficient  to  state  so  much  of  it  as  contains 
the  entire  consideration  for  the  act  which  is  to  be  done  by  vir- 
tue of  such  consideration.  So,  where  the  plaintiff  states  the 
whjole  consideration  truly,  and  then  sets  forth  those  parts  of 
the  defendant's  promise,  for  the  breach  of  which  he  com- 
plains, truly  and  correctly,  it  is  sufficient,  without  stating  other 
parts  of  the  promise  irrelevant  to  the  breach  complained  of. 
Here,  the  breach  was,  that  the  defendant  did  not  return  the 
horse  in  as  good  condition  as  he  was  in  at  the  time  he  was 
lent,  nor  pay  the  sum  he  undertook  to  pay  if  be  should  not 
be  so  returned.  That,  therefore,  is  sufficient  to  entitle  the 
plaintiff  to  recover,  for  he  does  not  complaiu  that  his  horse 
has  not  been  fed,  or  properly  kept,  but  that  he  was  not 
returned  by  the  defendant  in  as  good  a  condition  as  he  ought 
to  be.  I  am  therefore  of  opinion,  that  this  is  not  a  variance, 
and  consequently  that  the  verdict  for  the  plaintiff  must 
stand. 
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1820.  Mr.  Justice  Park. — I  perfectly  coincide  with  my  Lord 

Handford   C"ef  Ja8^ce  M  to  the  rule  to  be  adopted  in  setting  out  the 
«•  obligatory  parts  and  nature  of  a  contract  only,  and  that  the 

breach  need  only  be  co-extensive  with  tbe  promise.     In  Col- 
terill  v.  Cuff  (a)  it  was  held,  that  it  was  sufficient  if  the  de- 
claration shewed  so  much  of  the  terms  beneficial  to  tbe  plaintiff 
in  a  contract  as  comprehends  the  point  for  the  failure  of  which 
he  sues.    So,  in  Tempest  v.  Rowling  (b)  Lord  Ellenborougk 
said,  "  that  it  was  enough  to  state  that  part  truly  which  ap- 
plies to  the  breach  complained  of,  if  that  which  is  omitted 
do  not  qualify  that  which  is  stated."     Here,  the   contract 
appears  to  be  truly  stated,  as  far  as  applies  to  the  breach, 
viz.  that  the  defendant  did  not  return  the  horse  in  as  good  a 
condition  as  he  was  in  when  the  promise  was  made,  which 
appears  to  be  the  undertaking  of  the  defendant,  on  which 
the  consideration  was  founded. 

Mr.  Justice  Burrough. — 1  had  no  doubt  at  the  trial, 
but  that  the  contract  was  sufficiently  stated  in  the  declaration, 
still,  I  reserved  the  point  for  the  consideration  of  the  Court, 
as  I  forbore  there  to  give  any  opinion  as  to  what  tbe 
general  intendment  of  the  law  might  be.  Here,  it  implies 
that  the  defendant  should  feed  the  horse,  for  he  was  under 
an  obligation  not  only  to  keep  him  during  the  time  of  the 
hire,  but  to  return  him  in  as  good  a  condition  as  when  he 
received  him.  How  could  he  comply  with  that  undertaking 
unless  he  fed  him  ?  and  it  is  quite  clear  he  could  not  maintain 
any  action  against  the  plaiutiff  for  bis  keep. 

Mr.  Justice  Richardson. — The  objection  raised  to  this 
declaration  is,  that  the  plaintiff  has  not  set  out  all  the  de- 
fendant undertook  to  do,  viz.  to  find  the  horse  meat  for  his 
work.  The  breach  is  not  founded  on  that  part  of  the  con- 
tract, and  I  therefore  think  it  was  not  necessary  to  set  it 
out.     Neither  does   it  appear,   that  the  obligation   of  the 

(a)  4  Taunt.  285,  (6)  13  East,  20. 
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defendant  to  feed  the  horse  formed  any  part  of  the  consider- 
ation. If  the  plaintiff  had  agreed  to  lend  the  horse,  and 
provide  him  with  food,  it  would  have  been  necessary  to  have 
stated  it,  but  he  declared,  that  in  consideration  that  he 
would,  at  the  defendant's  request,  deliver  and  lend  him  a 
horse,  to  be  used  by  him  for  a  given  time,  he  promised  to 
take  proper  care  of  him,  and  return  him  to  the  plaintiff 
in  as  good  a  condition  as  he  was  in  at  the  time  of  the 
lending,  or  that  in  failure  to  do  so  he  would  pay  fifteen 
guineas.  If  a  person  lends  a  horse  to  be  used  by  another, 
the  law  will  imply  an  obligation  on  the  borrower  to  provide 
him  with  food  during  the  time  of  his  use,  unless  there  be 
an  agreement  to  the  contrary.  But  here,  it  is  expressly 
stated,  that  the  defendant  promised  to  take  care  of  him  and 
return  him  in  a  good  condition,  or  pay  a  certain  sum,  and 
it  is  inconsistent  to  suppose  that  he  could  take  proper 
care  of  him,  unless  he  provided  him  with  sufficient  food. 


1820. 


Handford 
Palmer. 


Rule  discharged  (a). 


(a)  See  Miks  ▼.  Sheward,  8  East,  7. 


Peacock  t\  Purvis. 

This  was  an  action  of  replevin,  for  taking  the  plaintiff's 
growing  crops,  consisting  of  standing  barley,  oats,  and  wheat, 
on  the  24th  August,  1819.  The  defendant  made  cognizance, 
first,  as  bailiff  of  Sir  Francis  Blake  for  200/.  being  the  amount 
of  half  a  year's  rent  due  to  the  latter  from  one  William 
Peacock,  on  the  12th  May,  1819.  The  second  cognizance 
stated  the  amount  of  the  rent  to  be  500/.  per  annum;  and 
the  third  and  fourth  were  founded  on  the  statute  8  Anne, 
c.  14.  stating  the  distress  to  have  been  made  within  six 
calendar  months  after  the  determination  of  the  demise,  and 
during  the  title  of  Sir  Francis  Blake. ,  Pleas  in  bar  as  to 
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1820.       the  &**  cognizance,  that  William  Peacock  was   not 
^^        to  Sir  Francis;    Secondly,    that   the   plaintiff   in   Hilary 
9.  Term,   59  Geo.  3.  recovered  a  judgment  against  William 

Peacock,  for  1000/.  damages,  and  eighty  shillings  coats,  and 
that  on  the  12th  February  in  the  same  year,  he  sued  out  a 
fieri  facias,  returnable  on  Wednesday  next  after  three  weeb 
of  Easier,  which  was  delivered  \o  the  sheriff  on  the  27th 
April,  under  which  he  seized  the  corn  in  the  declaratioa 
mentioned  in  execution  on  the  28th.  That  the  plaintiff  after 
the  execution,  and  before  the  removal  of  die  corn,  to  wit, 
on  the  30th  May,  paid  Sir  Francis  Blake  one  year's  rat, 
and  that  the  sheriff  afterwards  sold  the  corn  to  the  plaintiff 
for  the  purpose  of  levying  the  monies  under  the  writ,  and 
accordingly  levied  the  same,  and  that  the  plaintiff  thereby  be- 
came possessed  of  the  corn,  &c.  which  was  at  the  time  whea 
the  distress  was  made,  unripe  and  unfit  to  cut,  and  not  in  a 
proper  state  to  be  carried  and  taken  away.  To  this  pies 
there  was  a  general  demurrer  and  joinder. — The  plaintif 
pleaded  similar  pleas  to  the  second  cognizance :— and  to  the 
third  and  fourth ;  first,  that  William  Peacock  did  not  hold 
as  tenant  to  Sir  Francis  Blake ;  secondly,  that  the  said 
William  Peacock  was  not  in  possession ;  and,  thirdly,  a  cus- 
tom for  a  way-going  crop ;  and  he  afterwards  pleaded  the 
judgment,  execution,  sale,  and  payment  of  rent,  as  in  the 
second  plea  to  the  first  cognizance  above  set  forth. 
The  cause  came  on  for  argument  this  day,  when 

Mr.  Serjt  Hullock,  in  support  of  the  demurrer,  observed, 
that  the  question  was,  whether  growing  corn  which  had  beea 
seized  under  a  writ  of  fieri  facias,  was  liable  to  be  dis- 
trained by  the  landlord  for  rent  accruing  subsequently  to  the 
seizure  and  sale  under  such  writ ;  and  after  the  sheriff  had 
quitted  possession  of  the  premises,  and  before  the  corn  was 
in  a  fit  state  to  be  cut  and  carried  away.  He  submitted, 
first,  that  the  plea  was  bad  in  substance,  as  the  plaintiff's 
title  to  the  corn  in  question  could  not  be  established  without 
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a  contract  in  writing,  and  that  such  contract  ought  to  have        1820. 
been  shewn  on  the  face  of  the  plea.     The  corn  being  grow-     p^wCJl 
ing  at  the  time  of  the  sale  to  the  plaintiff,  was  an  interest  iu  «. 

land,  and  could  only  be  transferred  to  him  by  an  agreement 
in  writing,  according  to  the  QQ  Car.  2.  c.  3.  s.  4.  and  he 
cited  the  cases  of  Emmerson  v.  Heelis  (a)  and  Crosby  v. 
Wadsworth  (6)  to  shew,  that  on  the  sale  of  a  growing  crop 
of  turnips,  or  grass,  a  written  contract  is  required  by  that 
statute.  There  is  a  distinction  as  to  the  necessity  of  setting 
out  a  contract  relating  to  lands,  in  a  declaration  or  plea ;  in 
the  former,  the  plaintiff  need  not  shew  the  thing  to  be  iu 
writing,  but  in  the  latter  it  must  be  so  pleaded.  As,  where 
the  defendant  pleaded  that  another  person,  for  a  good  con- 
sideration, promised  to  be  answerable  to  the  plaintiff  for  the 
debt  for  which  the  action  was  brought,  it  was  held,  that  it 
must  be  shewn  to  be  in  writing,  so  that  it  might  appear  to 
be  a  contract  which  the  plaintiff  could  enforce  (c).  And 
although  on  such  an  agreement  the  plaintiff  need  not  set  it 
forth  to  be  in  writing,  yet,  where  the  defendant  pleads  it  in 
bar,  he  must  plead  it  so  as  it  may  appear  to  the  Court  that 
an  action  will  lie  upon  it,  Case  v.  Barber  (d).  Here,  the 
plaintiff  would  have  been  required  to  make  out  his  proof  as 
if  the  corn  had  beeu  sold  him  by  an  individual,  and  he 
should  therefore  have  stated  his  title  in  omnibus,  and  more 
particularly  so,  as  the  contract  could  only  have  been  esta- 
blished by  a  memorandum  in  writing,  which  should  have 
appeared  on  the  face  of  the  plea. — [Mr.  Justice  Burroughs 
— The  defendant  might  have  taken  issue  as  to  the  sale.  But 
assignments  of  terms  of  years  are  generally  pleaded  without 
setting  forth  that  such  terms  were  assigned  by  deed  or 
writing  (e).] — It  must  be  admitted,  that  growing  corn  of  this 
description  may  be  taken  in  execution  under  *  fieri  facias, 
and  although  it  may  be  properly  sold  under  that  writ,  still, 
the  question  is,  whether  either  by  statute  or  common  law,  a 

(a)  «  Taunt  38. (ft)  6  Ea»t,  60g.  (e)  1  Wms.  Sannd.  S7G, 

■•  * (d)  Sir  T,  Rayin.  450. (e)  Sec  1  Wins.  Saund.  234,  a.  3. 
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protection  would  be  afforded  to  a  purchaser  at  such  sale, 
against  a  subsequent  distress  by  the  landlord  for  rent;  and 
more  particularly  so,  when  such  purchaser  is  subject  to  all 
the  legal  liabilities  which  attach  to  a  sale  of  this  descrip- 
tion.    It  makes  no  difference  that  the  sale  took  place  under 
an  execution,  for  although  the  corn  might  be  considered  as 
in  custodia  legis  at  the  time,  still,  such  custody  ceased  imme- 
diately on  the  completion  of  the  sale,  and  the  sheriffs'  quit- 
ting the  premises.     It  must  be  inferred,  that    the  plaintiff 
in  this  case,  knew  the  corn  in  question  might  be  liable  to  a 
subsequent  distress  for  rent  at  the  time  he  purchased  it,  for 
it  was  not  like  an  article  in  the  hands  of  a  manufacturer  for 
the  benefit  of  trade,  and  it  is  quite  clear  that  it  would  bate 
been  liable  to  such  distress,  but  for  the  previous  sale  under 
the  execution.     This,  too,  was  a  way-going  crop,  and  mere 
is  no  distinction  in  point  of  law,  whether  it  were  sold  to  the 
purchaser  by  the  tenant,  or  the  sheriff.     Its  value  was  un- 
certain  at    the  time    of   the  sale.     At  the  common  law, 
growing  corn  was  not  liable  to  a  distress  for  rent,  but  now 
by  11  Geo.  2.  c.  19*  &•  3.  (a)  landlords  may  seize,  cut,  aod 
appraise  it,  and  it  is  therefore  placed  on  the  same  footing  as 
other  goods  and  chattels  on  the  premises  of  a  tenant,  which 
before  the  passing  of  that  statute  were  distrainable  for  rent. 
What,  therefore,  is  to  prevent  the  operation  of  this  statute 
in  the  present  instance  ?     Clearly,  not  the  circumstance  of 
the  corn's  being  incapable  of  removal  at  the  time  of  the 
sale,  for  in  Parsfow  v.  Cripps  (b)  it  seems  to    have   been 
admitted,  that  where  corn  is  taken  in  execution,  and  sold  bj 
the  sheriff,  and  the  vendee  permits  it  after  severance,  to  lie 
on  the  ground,  it  is  distrainable  for  rent;  although  that  case 
wa*  not  solemnly  decided.     So,  in  Eaton  v.  South  by  (c)  the 
same  question  was  intended  to  be  raised  as  in  this  case,  and 
it  was  objected,  that  although  growing  corn  had  been  legally 
taken    in   execution,  yet,  that   it    having   been  suffered    to 


(a)  See  ante,  vol.  ii.  page  495 
(c)WUlcs,  131. 


\b)  l  Com.  Rep.  9d  edit.  $04. 
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remain  on  the  laud,  it  was  liable  to  be  distrained  for  rent; 
and  Lord  Chief  Justice  lYUIes,  in  delivering  the  judgment 
of  the  Court,  observed,  as  to  this  objection  (a)  "  that  it 
might  have  required  very  good*  consideration,  it  being  a 
point  of  great  consequence,  but  that  there  uas  no  occasion 
to  enter  iuto  it,  as  the  Court  were  clearly  of  opinion,  that 
if  there  had  been  no  execution,  the  com  could  not  be 
distrained,  as,  if  the  estate  of  a  tenant  at  will  be  determined 
either  by  his  death  or  by  the  act  of  the  landlord,  be  or  his 
executors  may  reap  the  corn  sown  by  him  ;  and  such  corny 
though  purchased  by  another  person,  cannot  be  distrained  in 
case  of  the  death  of  the  tenant  at  will,  for  rent  due  from  * 
subsequent  tenant."  A  writ  of  error  was  afterwards  brought 
in  that  case,  but  it  does  not  appear  that  any  judgment  was 
given,  or  that  the  present  question  was  at  all  touched  on. 
But  in  Gmlliam  v.  Barker  (b)  it  was  decided,  that  a  she- 
riff taking  corn  in  the  blade  under  a  fieri  facias,  and  selling 
it  before  rent  due,  is  not  liable  to  account  to  the  landlord  of 
the  defendant  under  the  statute  8  Anne,  c.  14.  for  rent  ac- 
cruing subsequently  to  the  levy  and  sale,  although  notice 
was  given,  aud  though  the  corn  was  not  removed  from 
the  premises  until  long  afterwards,  when  a  considerable  por- 
tion of  rent  had  become  due ; — aud  Lord  Chief  Baron 
Thompson  there  said  (c),  "  L  really  see  no  reason  why  the 
landlord  should  not  have  distrained  the  corn,  the  execution 
was  executed,  and  the  goods  of  a  stranger  were  remaining 
on  the  premises.  His  remedy  should  have  been  by  dis- 
tress." That  dictum  is  expressly  in  point,  and  the  seizure 
in  that  ease  was  similar  to  the  present ;  and  in  Blades  v. 
J  run  dale  (d)  it  was  decided,  that  if  a  sheriff's  officer  quit 
possession  after  the  execution  of  a  fieri  facias  and  seizure 
under  it,  the  goods  are  liable  to  be  distrained  by  the  landlord 
for  rent,  as  if  the  writ  had  never  been  executed.  Here,  if 
die  landlord  were  not  empoweied  to  distrain,  the  tenant  might 
defraud  him  of  the  rent  for  his  way-going  crop.    It  was  im- 
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possible  to  ascertain  its  value  at  the  time  of  the  sale,  and  it 
was  left  to  ripen  and  come  to  maturity  on  the  soil  of  the 
landlord,  and  he  might  be  deprived  of  all  remedy  against  his 
tenant,  if  the  latter  were  suffered  to  collude  with  a  fictitious 
creditor,  who  might  have  the  crops  transferred  to  him  under 
an  execution,  founded  in  fraud.  In  Poole's  case  (a)  it  was 
held,  that  where  a  tenant  for  years  hath  an  interest  in 
standing  corn,  the  sheriff  may  cut  it  down  and  sell  under  a 
fieri  facias.  And  in  Sir  William  Harbert's  case  (6)  it  was 
resolved,  that  at  the  common  law,  where  a  person  sues  a 
recognizance  for  debt  or  damages,  he  should  not  have  the 
body  of  the  defendant  nor  his  lands  (unless  in  special  cases) 
in  execution,  but  that  he  should  have  execution  only  of  his 
goods  and  chattels,  and  of  corn,  and  the  like  present  profit 
which  shall  grow  upon  the  land,  either  by  a  writ  of  levari 
or  fieri  facias.  But  these  cases  were  decided  previously 
to  the  statute  11  Geo.  2.  On  these  grounds,  therefore, 
the  defendant  is  entitled  to  judgment. 


Mr.  Serjt.  D'Oyky,  contrcL. — As  to  whether  the  con- 
tract between  the  plaintiff  and  the  sheriff  should  have  been 
in  writing  and  set  out  on  the  face  of  the  plea,  is  wholly 
beside  the  present  question,  for  the  main,  if  not  the  sole 
point  is,  whether  the  corn  which  had  been  sold  under  the 
fieri  facias,  was,  under  the  circumstances,  liable  to  be  dis- 
trained by  the  landlord  for  rent,  which  became  due  after 
such  sale.  It  will  be  impossible  for  any  person  to  make 
a  purchase  under  a  writ  of  this  description,  if  the  sale  in 
question  shall  be  deemed  invalid.  A  purchaser  at  such  sale, 
cannot  know  at  what  time  rent  will  become  payable  to  the 
landlord,  and  it  is  quite  clear  he  would  not  buy,  unless  he 
was  assured  that  he  should  reap  the  fruits  of  his  purchase. 
If  the  corn  had  been  bona  fide  sold  by  the  tenant,  it  would 
be  begging  the  question  to  say,  that  it  would  be  afterwards 
liable  to  a  distress.     There  is  a  wide  distinction  between  the 

(a)  lSalk.  368.  (6)  3  Rep.  tl.  b. 
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cases  of  a  tenant  and  the  vendee  of  the  sheriff;  the  latter 
is  a  complete  stranger  to  the  title  of  the  landlord ;  and  in 
Doe,  d.  Mitchinson  v.  Carter  (a)  it  was  held,  that  an  assign- 
ment to  a  person  purchasing  a  term  from  the  sheriff  under  a 
bona  fide  execution,  would  not  amount  to  a  forfeiture  of  a 
lease,  but  that  it  would  do  so,  where  the  execution  was  in 
fraud  of  the  covenant.     Here,  the  plaintiff  was  not  guilty  of 
laches,  by  allowing  the  com  to  remain  on  the  premises,  for 
he  was  not  bound  to  remove  it  until  it  was  ripe,  and  in  a  fit 
state  to  be  carried  away.    Although,  after  the  return  of  the 
writ  and  sale,  and    the  sheriff  had  left  the  premises,  the 
crops  might  not  be  strictly  in  custodia  legit,  still,  they  must,  in 
point  of  principle,  be  so  considered,  as  the  object  of  the 
proceeding  under  the  execution  by  the  sheriff  was  to  satisfy  a 
judgment  creditor,  who  will  be  deprived   of  all  protection 
afforded  him  by  the  sale,  if  the  claims  of  the  landlord  are 
afterwards  allowed   to  intervene,  and  deprive  him  of  his 
right.    The  sheriff  merely  interfered  for  the  purpose  of  sa- 
tisfying a  demand  due  from  the  debtor  to  his  creditor.    The 
property  must  then  be  considered  as  under  the  immediate 
protection  of  the  law,  and  under  which  the  vendee  made  his 
purchase.     If   the  landlord   could  not  distrain   the  crops 
while  they  remained  in  the  hands  of  the  sheriff,  neither  can 
he  be  entitled  to  do  so  during  the  time  they  continued  in 
the  possession  of  the  purchaser  under  a  bond  fide  sale  from 
such  sheriff.     Previously  to  the  statute  8  Anne,  c.  14.  if 
goods  of  the  tenant  were  taken  and  sold  under  an  execution, 
the  landlord  had  no  remedy  for  the  rent  then  due  to  him, 
but  it  was  provided  by  that  statute,  that  no  goods  should  be 
taken  in  execution,  unless  the  party  at  whose  suit  it  was  sued 
out,  should,  before  the  removal  of  the  goods,  pay  the  land- 
lord the  rent  due,  provided  the  arrears  did  not  amount  to 
more  than  a  year's  rent.     So,  before  the  1 1  Geo.  2.  c.  19. 
growing  crops  could  not  be  distrained.   Wherever  a  landlord 
lias  been  allowed  to  distrain  goods  sold  under  an  execution, 

(a)  8  Term  Rep.  57.  300. 
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^^         remove  them    within   a   reasonable   time.      But   here,    the 
Peacock 

t>.  plaintiff,  as  purchaser,  was  obliged  to  leave  the  corn  on  the 

land  to  ripen.     He,  therefore,  was  not  bound  to  remove  it 
until  the  time  of  harvest.     If  he  cut  it  when  it  was  unripe, 
it  would  neither  satisfy  the  creditor  of  the  tenant,  nor  pay  the 
rent  due  from  the  latter  to  his  landlord.    At  the  time  the  sale 
was  made,  the  landlord  had  been  satis6ed  the  rent  due  to 
him,  and  the  remainder  of  the  purchase-money  was  paid  to 
the  judgment    creditor.     Both,    therefore,   were     satisfied, 
from  the  payment  made  by  the  plaintiff  as  purchaser  at  the 
sale,  and  after  he  had  paid  the  purchase-money,  be  roust  have 
concluded  that  the  crops  were  bond  fide  his  property,  and 
that  they  could  not  afterwards  be  taken  from  him.     It  would 
be  most  unjust  if  the  landlord  should  now  be  deemed  en- 
titled to  distrain,  after  the  rent  due  to  him  at  the  time  of  the 
sale  had  been  fully  satisfied  and  paid  by  the  plaintiff.     No 
previous  decision  is  applicable  to  the  present  question,  for 
although  Eaton  v.  Southby  appears  to  be  the  leading  case, 
still,  it  steers  quite  clear  of  this,  as  the  question  there  raised, 
as   to  whether  corn  taken  in  execution  could  afterwards  be 
distrained,  although  noticed  by  the  Court,  was  not  decided,  as 
their  judgment  turned  on  the  point,  that  the  emblements  of 
an  off-going  could  not  be  distrained  for  the  rent  of  an  in- 
coming tenant.     There,  too,  it  was  said,  that  a  tenant  at  will 
or  his  representatives  had  free  liberty  of  ingress,  egress,  and 
regress  to  come  upon  the  land  and  to  cut  and  carry  away  the 
corn;  and  Littleton  (a)  was  cited  in  support  of  that  position. 
So,  here,  the  plaintiff  as  purchaser  under  the  execution,  bad 
an  equal  right,  for  the  distress  was  made  on  the  tenant  in  the 
first  instance.     The  case  of  Parsloxv  v.  Cripps  rests  on  ar- 
gument only,  atid  therefore  cannot  be  relied  on  as  a  decision m 
The   dictum  of  Lord  Chief  Baron  Thompson,  in  Gwiltiam 
v.  Barker,    although   it   may  appear    unfavourable    to    the 
plaintiff,  was  wholly  extra-judicial.     Besides,  there,  no  fent 

(*i)  Sec.  68. 
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had  been  paid  to  the  plaintiff  at  the  time  of  the  sale  under 
the  execution.  At  all  events,  the  landlord's  claim  must  be  con- 
fined to  rent  due  to  him  at  the  time  of  taking  the  goods,  and 
not  to  that  which  may  accrue  afterwards ; — for  in  Hoskhts  v. 
Knight  (a)  it  was  decided,  that  a  laud  lord  is  only  entitled  to 
interpose  a  claim  for  rent  actually  due  at  the  time  of  the 
taking  the  goods  in  execution.  The  case  of  Blades  v.  Arun- 
dale  is  inapplicable  to  the  present,  as  there,  the  question 
turned  on  the  seizure  of  goods  in  a  house,  and  the  sheriff 
had  not  proceeded  to  a  sale,  and  it  merely  established  that 
they  were  not  in  custodia  tegis,  so  as  to  enable  him  to  main- 
tain trespass  against  the  landlord,  who  afterwards  distrained 
the  goods  for  rent,  as  the  sheriff  had  relinquished  the  pos- 
session by  his  officer  having  quitted  the  premises  after  the 
seizure,  and  before  the  writ  was  executed. 


1820. 
Peacoqjc 

PUAVIt. 


Mr.  Serjt.  flullock,  in  reply. — It  has  been  said,  that  no 
one  would  purchase  crops  of  this  description  under  an  exe- 
cution, unless  he  be  entitled  to  receive  all  the  fruits  of 
such  purchase ;  but  the  price  was  regulated  according  to  the 
contingencies  to  which  they  were  afterwards  liable,  and  the 
plaintiff  should  have  taken  care  whether  he  purchased  at  a 
loss  or  not.  He  was  bouud  to  take  away  the  property  as 
soon  as  he  had  acquired  a  title  to  it  by  the  sale,  and  it  makes 
no  difference  whether  he  purchased  from  the  tenant  or  tinder 
the  execution.  When  the  sale  took  place,  a  year's  rent  was 
in  arrear  from  the  tenant  to  his  landlord; — and  hid  brother,  the 
plaintiff,  purchased  the  crops  in  question.  No  distinction, 
therefore,  can  be  drawn  between  this  and  a  bona  Jide  pur- 
chase. The  case  of  Doe,  d.  Alitchinsou  v.  Carter  is  dis- 
tinguishable from  the  present,  as  it  turned  on  the  question 
whether  an  assignment  by  operation  of  law  under  a  bond  Jide 
execution,  or  an  execution  in  fraud  of  the  coveuaut  operated 
as  a  forfeiture  or  uot.  Executors  and  assignees  of  bankrupts 
take  by  operation  of  law,  and  yet,  goods  in  their  possession 

(<i)  1  Maul.  6c  Sclw.  245. 
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1820.        may  be  distrained  by  the  landlord  for  rent  due  from  the* 

Peacock      te8tator>  or  the  bankrupt.     But  here,  the  plaintiff  did  not 

«•  come  in  by  operation  of  law.  for  there  is  no  difference  b* 

Pl/SflS. 

tween  property  in  the  possession  of  a  third  person,  or  under 
an  execution :  For  though  the  sheriff  may  sell  by  the  open* 
tion  of  law,  the  purchaser  must  take  under  his  contract 
Although  Eaton  v.  Southby  was  determined  on  a  differeat 
question  from  the  present,  the  doctrine  there  laid  down  is  in 
favour  of  the  defendant;  and  in  Blades  v.  Arundale,  it  was 
held,  that  goods  seized  under  an  execution,  could  not 
be  protected  after  the  sheriff  had  relinquished  their  posses- 
sion. The  same  principle  is  applicable  to  growing  com, 
which  may  be  protected  from  distress  as  long  as  it  continues 
in  the  possession  of  the  sheriff;  besides,  the  dictum  at 
Chief  Baron  Tfiompson  appears  to  be  not  only  in  point,  but 
founded  on  reason  and  legal  principles,  and  consequently  the 
distress  in  question  can  be  clearly  maintained. 

Lord  Chief  Justice  Dallas. — Although  the  question  in 
this  case  is  not  altogether  new,  there  are  certainly  no  deci- 
sions expressly  in  point,  but  different  cases  have  been  referred 
to  in  the  course  of  the  argument ;  the  first  of  which,  in  point 
of  date,  is  that  of  Eaton  v.  Southby,  and  the  last,  that  of 
Gwilliam  v.  Barker,  containing  the  dictum  of  the  late  Lord 
Chief  Baron  Tfiompson  which  has  been  so  much  relied  on 
for  the  defendant.   I  shall  therefore  shortly  advert  to  these 
cases,  before  I  proceed  to  investigate  how  the  present  stands 
in  point  of  principle,  and  on  which  it  must  ultimately  turn. 
In  Eaton  v.  Southby  the  question  now  before  the  Court  was 
not  decided,  although  a  similar  point  was  raised  for  their 
consideration,   because  it  appears,  that  on  the  facts  of  that 
case  it  became   unnecessary  to  decide  it.     But  it  certainly 
seems,  from  what  fell  from   Lord  Chief  Justice   Willes,  in 
delivering  the  judgment  of  the  Court,  that  if  this  point  had 
been  brought  in  question,  it  might  have  required  very  good 
consideration,    it    being    one  of   great  consequence.     And 


PURVU. 
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bis  Lordship  there  said  (a)  that  "  goods  taken  in  execution,        1820* 
or  eveu  goods  distrained  damage  feasant,  are  in  the  custody  and      pS**v*w 
under  the  protection  of  the  law,  and  therefore  cannot  be       ^  v, 
distrained  for  rent,  is  expressly  holden  in  Coke  Littleton  (A), 
and  several  other  books  (c),  and  we  are  inclined  to  be  of  this 
opinion ;  but  if  it  were  necessary  for  us  to  give  any  positive 
resolution  on  this  point,  it  would  be  very  proper  to  consider 
whether  the  statute  2  Will,  fy  Mary,  c.  5.  and  the  statute 
8  Anne,  c.  14.  have  made  any  alteration  in  this  respect.     But 
we  think  we  have  no  occasion  to  enter  any  further  into  this 
matter,  because  we  are  clearly  of  opinion,  that  if  there  had 
been  no  execution  in  the  present  case,  yet  the  corn  could 
not  be  distrained."    The  Court  therefore  thought  there,  that 
if  they  had  been  required  to  give  a  decision  on  this  question,  it 
would  have  been  proper  for  them  to  have  considered  the  effect 
of  those  statutes.  Here,  however,  it  becomes  necessary  to  dis- 
pose of  it,  as  the  point  is  expressly  raised  by  the  plaintiff's 
plea  in  bar.    The  facts  in  Gwilliam  v.  Barker  were  precisely 
similar  to  the  present,  but  the  question  was  different,  as  it 
turned  on  whether   the   sheriff  was    bound    to    pay   over 
to  the  landlord  a  sum  due  to  him  from  the  defendant  for 
rent.     It  roust  be  admitted  that  the  dictum  of  the  late  Chief 
Baron,  which  has  been  mentioned  in  the  course  of  the  argu- 
ment, is  in  favour  of  the  landlord's  right  to  distrain,  but  that 
was  not  the  point  on  which  the  case  was  decided.     It  must, 
therefore,  be  considered  merely  as  a  dictum  of  a  moment, 
and  more  particularly  so,  as  it  seems  to  be  impaired  by  the 
sentence  which  immediately  follows  it :  viz.  "  1  do  not  think 
that  this  statute  applies  to  corn  in  the  blade,  it  would  be  a 
monstrous  thing  to  cut  it  in  such  a  state."    That  appears 
to  be  not  only  inconsistent  with  the  argument  adopted  in  this 
case,  but  with  the  statute,  for  it  is  quite  clear  that  the  latter 
does  apply,  as  growing  corn  may    be  taken  in  execution 
under  it.     Having  said  thus  much  with  respect  to  those  two 
cases,  it  is  necessary  to  consider  this  as  a  new  question  to 
(«)  Willes,  136.       ■    (6)  47,  a.  (c)  See  Parker's  Rep.  120,  H  $eq. 


00 


CASES   IN    MICHAELMAS  TERM, 


1820. 


Peacock 
Purvis. 


be  decided  on  principle,  and  with  reference  to  the  statutes 
which  may  be  deemed  applicable  to  it;  and  in  so  considering 
it,  it  is  necessary  in  the  first  place  to  look  to  the  common 
sense  and  reason  of  the  thing.  With  respect  to  an  execution 
on  goods,  commonly  denominated  chattels,  the  doty  of  tie 
sheriff  is  perfectly  clear.  He  is  merely  to  seize,  sell,  exe- 
cute a  bill  of  sale,  and  deliver  the  goods  to  the  purchaser. 
His  duty  is  then  fulfilled,  because  he  can  deliver  such  goodi 
at  the  moment  of  sale,  as  they  may  then  be  removed  without 
trouble  or  difficulty.  This  leads  me  to  consider  the  distinc- 
tion between  goods  which  may  be  removed  immediately, 
and  crops  of  growing  corn.  The  latter  must  be  considered 
in  the  nature  of  goods,  as  they  are  liable  to  seizure  and  sale 
under  a  Jieri  facias,  for  tlie  purpose  of  satisfying  the  judg- 
irfent  on  which  such  writ  issues.  It  would  be  quite  nugatory 
to  say,  that  a  sale  under  such  a  writ  would  amount  to  satis- 
faction, if  the  right  of  the  purchaser  were  to  cease  the  mo- 
ment the  bill  of  sale  is  executed,  and  if  the  corn  were  not 
allowed  to  remain  on  the  laud  until  it  was  ripe,  in  order  that 
he  might  reap  the  fruits  and  benefit  of  his  purchase.  It  is 
true,  that  in  ordinary  cases  with  respect  to  goods,  the  sheriff 
or  person  purchasing  them  of  him,  is  bound  to  remove  them 
within  a  reasonable  time,  as  the  law  looks  to  the  delivery 
under  such  removal  as  a  satisfaction  of  the  debt.  So,  here, 
the  sheriff  was  bound  to  deliver  within  a  reasonable  time, 
but  it  cannot  be  contended,  that  he  could  be  so  bound  until 
after  the  corn  was  ripe,  so  as  to  be  a  satisfaction  to  the  pur- 
chaser. When,  therefore,  I  find  that  the  law  authorizes 
the  seizure  and  sale  of  unripe  corn  under  an  execution,  I 
conceive  that  by  reasonable  and  legal  intendment,  the  pur- 
chaser may  allow  it  to  remain  on  the  ground  until  it  is  ripe, 
and  remove  it  within  a  reasonable  time  afterwards ;  for  it 
would  iu  strictness,  be  of  little  or  no  value  until  it  bad  ar- 
rived to  a  state  of  maturity.  This  appears  to  me  to  be  so 
on  the  reason  of  the  thing,  if  not,  it  may  be  necessary  to 
have  recourse  to  the  statutes  authorizing  a  distress  aud  sale 
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in  cases  of  this  description.     By  the  11  Geo.  2.  c.  19-  grow- 
ing corn  must  be  considered  as  in  the  nature  of  goods  and 
chattels,  as  it  may  be  distrained  in  the  same  manner  as  articles 
of  that  nature.     I  therefore  think  that  the  same  construction 
may  be  put  in  this  case  in  favour  of  the  purchaser,  as  would 
apply  to  goods  in  the  hands  of  a  judgment  creditor.     The 
delivery  of  the  crops,  and  the  satisfaction  of  the  judgment, 
are   the    objects    of   the    law,    and  the    former   must    be 
considered  to  remain  in  the  custody  of  the  sheriff  until  he 
can   deliver   them,  so  as   to  give   effect   to   the   latter.     I 
have   before  observed,    that   this  case    is   new,   and   must 
be  decided  on  principle.     As  well,  therefore,  on  principle  as 
reason  and  common  sense,  I  am  of  opinion,  that  the  defend- 
ant, as  landlord,  had  no  right  to  distrain,  and  consequently 
that  the  plaintiff  is  entitled  to  judgment. 


1820. 


Peacock 

PORVIt. 


Mr.  Justice  Park. — I  need  only  add  a  few  observations, 
after  the  clear,  elaborate,  and  satisfactory  judgment  vshich 
has  been  delivered  by  my  Lord  Chief  Justice.     The  ques- 
tion was  properly  put  by  my  Brother  llullock,  whether  the 
corn  in  question,  which  had  been  seized  under  an  execution, 
was  liable   to  be  distrained  for  rent  due  subsequently  to  such 
seizure  and  sale  by  the  sheriff,  and  before  it  was  in  a  fit  state 
to  be  carried  away,  so  as  not  to  be  available  to  the  purchaser 
under  the  sale.     If  the  Court  were  to  decide  contrary  to  the 
opinion  we  have  just  heard,  the  effect  of  the  statutes  relative 
to  distresses  and  sales  of  this  description  would  be  entirely 
destroyed.     Growing  corn  is,  in   point  of  strictness,  worth 
nothing  until  it  is  ripe.     How,  therefore,  can  any  execution 
be  available,  unless  the  sale  under  the  fieri  facias,  which  has 
been  issued  in  this  case,  can  be  sustained,  and  if  the  pur- 
chaser were  not  allowed  to  retain  what  he  had  bought  ?  It  is 
true,  that  the  Court  are  now  called  on  for  the  first  time  to 
give  a  positive  decision  on  this  question,  but  it  is  not  alto- 
gether new,  as  it  was  commented  on  by  Lord  Chief  Justice 
Wille*  in  delivering  the  judgment  of  the  Court  iu  Eaton  v. 
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1820.        Southby.    That  judgment  appears  to  have  been  given  ate 
consideration,    and   Coke  Littleton  (a)  was   referred   to,  to 


Peacock 

v.  shew  that  goods  taken  in  execution,  were  in  the  custody  m 

URV|g-       under  the  protection  of  the  law,  and  therefore  could  not  be 

distrained  for  rent,  and  the  Court  were  inclined  to  be  of  th* 

opinion.    That  is  a  strong  argument  in  favour  of  the  sale  a 

question.     I  fully  agree  with  my  Brother  D'Oyley,  tint  if 

the  law  authorizes  corn  of  this  description  to  be  the  subject 

of  seizure  under  an  execution,  it  must  authorize  every  thar, 

to  make  it  available   to   the   purchaser.     It    appears,  Chat 

every  thing  was  done  which  was  required  to  legalize  the 

seizure  and  sale.     The  landlord  was  paid  all  the  rent  dae  tt 

him  at  the  time,  and   I  am  therefore  of  opinion    that  the 

plaintiff,  as  purchaser,  might  allow  the  com   to  remain  ot 

the  land  until  it  was  ripe,  aud  could  be  available  to 


Mr.  Justice  Burrough. — No  one  can  entertain  a  higher 
opinion  of  what  fell  from  the  late  Lord  Chief  Baron  Thorn? 
son  than  myself,  but  I  do  not  think  that  the  dictum  which 
has  been  ascribed  to  him  in  Gwilliam  v.  Barker,  can  be 
considered  as   his  deliberate  determination,  nor  as    a  de- 
cision  in  point.     The   intimation   of  the  Court   in   EaUm 
v.   Southby  appears  to  me  to  be   a  direct  authority   the 
other  way,  and  I  have  no  doubt  in   saying,    that   I    con- 
sider the  crops  in  question  to  have    been    in    the   actual 
custody  of  the  law.      What   are    the    facts?     The  plain- 
tiff claims    those   crops   as    a   purchaser  under  an  execu- 
tion duly  issued  on  a  judgment  of  this  Court.    It  is  quits 
clear    that    he  can    obtain  no    satisfaction   until   the   corn 
is  ripe,  and  in  a  fit  state  to  be  carried  away.    Till  then,  be 
must  be  considered  as  being  under  the  protection  of  die 
law,  for  the  corn  would   be  of  little  or  no  value  to  him 
until  it  was  ripe.    The  cases  which  have  been  cited  as  to 
executors  and  assignees  are  not  analogous  to  the  present,  as 
they  merely  stand  in  the  situation   of    the    parties   whom 
they    represent,    and    the    same    right    of    property    coo- 
to  47,  a. 
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tinues.    That,  however,  is  not  the  ca9e  here,   for  the  de-         1820- 
fendant  became   possessed  by  force  of  the  judgment,  and      peacock 
die  property  was  transferred  to  him   by  operation  of  law.       p^Vi* 
If  it  were  otherwise,  and  the  Court  were  to  decide  in  favour 
of  the  landlord,  it  would  merely  alter  the  practice,  and  the 
consequence  would  be,  that  a  writ  of  fieri  facias  might  be 
renewed  from  Term  to  Term.     If  an  execution  issued  after 
Trinity  Term,  there  would  be  no  reason  for  a  renewal,  as 
the  purchaser  might  derive  all  the  benefit  from  his  crop  be- 
fore the  Michaelmas  Term  following;  besides,  it  is  clear, 
that  the  landlord   is  entitled   to  no  more  than  one  year's 
rent  on  the  execution  of  a  writ  of  fieri  facias ;  and  it  ap- 
pears here,  that  a  sum  equivalent  to  it  was  paid  to  the  de- 
fendant at  the  time  of  the  seizure  by  the  sheriff,  and  that  no 
more  rent  was  due  when  the  execution  was  obtained. 

Mr.  Justice  Richardson. — I  am  of  opinion,  that  grow- 
ing crops  in  the  hands  of  the  sheriff's  vendee,  are  protected 
from  a  distress  by  the  landlord  for  rent  that  may  become  due 
to  him  subsequently  to  the  sale  by  the  sheriff.  This  appears 
to  me  to  follow  as  a  necessary  consequence,  as  such  crops  are 
liable  to  seizure  under  a  writ  of  fieri  facias.  It  must  be 
admitted  they  may  be  so,  as  in  point  of  principle  they  have 
always  been  considered  as  in  the  nature  of  goods  and  chat- 
tels. Where  the  law  authorizes  a  seizure,  it  confers  on  the 
party  not  only  a  protection,  but  every  means  to  make  such 
seizure  available.  Now,  in  this  case,  the  seizure  would  be 
wholly  unavailable,  if  the  plaintiff  as  purchaser,  could  not 
retain  the  crops  which  he  had  purchased  under  the  execution 
until  they  had  arrived  at  maturity,  and  in  a  fit  state  to  be 
cut  The  opinion  of  the  Court  in  Eaton  v.  Southby,  seems 
to  approach  very  nearly  to  this  case,  although  it  was  there 
found  unnecessary  to  decide  the  point.  But  the  Chief  Jus- 
tice, in  delivering  the  judgment  of  the  Court,  after  referring 
to  Coke  Littleton  (a)  said  "  that  they  were  inclined  to  be  of 

0047,  (a). 
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opinion  that  goods  taken  in  execution  were  in   the  custodj  oi 
the  law,  and  therefore  could  not  be  distrained  for  rent.    Al- 
though perhaps,  in  this  case,  the  growing  corn  might  not,  strictly 
speaking,  be  said  to  be  in  the  custody  of  the  law,  still  it  be- 
longed to  the  defendant  as  purchaser,  under  the  sanction  of  the 
law.     In  Eaton  v.  Southby  the  Court  said,  that  it  might  be 
proper  to  consider,  whether   the   statutes  2  IV ill.  Sf  Mary, 
c.  5.  and  8  Anne,  c.  14.  had  made  any  alteration  as  to  the 
law  as  laid  down  in   Coke  Littleton,     To   these   has  beet 
since  added  the   11  Geo.  £.  c.  19-  by  which  growing  con 
is  made  subject  to  a  distress.     Although  that  statute  gives  to 
landlords,  powers  and  rights  which  they  did   not  previous!} 
possess,  still,  it  only  enables  them  to  distrain  growing  cropi 
in  the  same  manner  as  other  goods  which  might  be  distram- 
able  at  their  suit.     It  is  quite  clear,  that  goods  of  the  Iatta 
description   must  be  taken  as  subject  to  the  prior  rights  <x 
other  persons.     Here,  when  the  distress  on  which  the  pre- 
sent action  was  founded  was  made,    a  previous  right  had 
attached  to  the  plaintiff  by  the  sale  to  him  under  the  shen$ 
which  was  incompatible  with  such  distress.     Unless  it  were 
to  be  so  deemed,  the  fieri  facias  would  be  wholly  unavail- 
able, and  I  therefore  fully  concur  with  the  Court,  in  thinking 
that  there  must  be 

Judgment  for  the  plaintiff. 


Wednesday, 
Nov.  **. 


Webber,  Plaintiff,  Grey,  Deforciant 


If* wood  land    Mr.  Sent.  Lens  moved  that  thw  fine  might    be   amended 
be  converted  ....... 

into  arable,       on  payment  of  the  additional  King's  silver,  by  increasing  the 

not  allow  a**    arao'e  land  from  one  hundred  acres,  to  an  hundred  and  forty, 

fine  to  be         an(j  adding  the  word  "  tithes, "  which  was  omitted  in  the  fine, 
amended  by  °  ' 

increasing  the 

quantity  of  the  latter,  as  the  land  would  pass  undor  eltlior  description. 
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although  it  was  inserted  in  the  deed  to  lead  the  uses.  It 
appeared,  that  the  application  to  increase  the  quantity  of 
arable  land,  was  founded  on  an  affidavit,  that  certain  wood 
land  to  the  amount  of  forty  acres  had  lately  been  converted 
into  arable,  and  that  an  objection  was  raised  to  the  title  on  a 
late  sale  of  the  property,  as  the  arable  land  was  not  rightly 
described  in  the  fine. 

But  the  Court  held,  that  the  amendment  in  this  respect  was 
wholly  unnecessary,  as  the  wood  land  had  been  con- 
verted into  arable.  That  if  it  were  allowed,  amendments  of 
this  description  might  be  applied  for  every  five  or  six  years, 
according  to  the  alteration  of  the  lands.  That  the  land  would 
pass  whether  it  was  described  as  wood  or  arable,  and  that 
it  was  quite  time  to  put  a  stop  to  such  technical  objections. 
As  the  word  "  tithes"  was  inserted  in  the  deed  to  lead  the 
uses,  the  fine  was  allowed  to  be  amended  by  its  insertion,  and 
the  application  as  to  the  increase  of  the  arable  land  was 
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Webber, 
Plaiutiff. 


Refused. 


Lomas  v.  Mellor. 


Wednesday, 
Nov.  tt. 


Tn    this  case    the  plaintiff   and   defendant    stood    in    the  A.  brought  in 

relative  situations  of  landlord  and  tenant.     The  latter  occu-  an(j  ocCapa. 

pied    a    farm,    at    the    annual    rent    of  36/.    payable    at  tio5**afa^2j 

Midsummer  and  Michaelmas.     At  Michaelmas,    1817,  the  a  verdict,  mid 

defendant  paid   the    plaintiff  half  a  year's  rent,  except  4/.  commenced 

which  was  due  from  the  latter  for  goods  sold,  who  then  gave  an  action  °f 

°  '  °.         trespass 

the  defendant  notice  to  quit  on  the  25th  March  following,  against  A.  for 

which  he  did,  without  paying  rent,  as  none  would  become  cattle  for 

rent  dne,  and 
A,  suffered 
judgment  by  default,  and  on  a  writ  of  inquiry  B.  received  if.  more  in  damages 
than  A.  had  obtained  in  his  action  -.—Held,  that  the  costs  of  the  one  might  b%  set 
off  against  the  other,  although  it  appeared  that  A.  was  insolvent,  and  that  his 
attorney  would  be  thereby  deprived  of  his  security  for  costs. 


V. 

Mellor. 
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1820.  <jue>  according  to  the  terms  of  the  original  holding  till  Miir 
Lomas  summer  then  next.  In  April,  1818,  the  plaintiff  followed 
the  defendant's  property,  and  distrained  two  of  his  cows, 
to  which  distress  the  latter  made  no  resistance,  they  being 
worth  little  more  than  the  rent  due  to  the  plaintiff.  In 
September,  1819,  the  plaintiff  brought  an  action  against  the 
defendant  for  use  and  occupation,  and  recovered  a  verdict, 
when  the  latter  commenced  an  action  of  trespass  against  die 
plaintiff  for  taking  his  cows,  who  suffered  judgment  by  de- 
fault ;  and  on  a  writ  of  inquiry,  the  defendant  received  1/. 
more  in  damages  than  the  plaintiff  had  obtaiued  in  his  action 
for  use  and  occupation. 

Mr.  Serjt.  Vaughan  on  a  former  day  in  this  Term  having 
obtained  a  rule  nisi  that  the  costs  of  the  one  action  should  be 
set  off  against  the  other, 

Mr.  Serjt.  Cross  now  shewed  cause  on  behalf  of  the 
plaintiff's  attorney,  on  an  affidavit,  stating,  that  the  plaintiff  was 
insolvent,  and  that  if  the  set-off  were  allowed,  the  former  would 
lose  the  only  security  he  had  for  the  payment  of  his  costs. 
He  observed,  that  although  it  was  a  rule  in  this  Court  that 
the  attorney's  lien  for  his  costs  was  subject  to  the  equitable 
claims  that  existed  between  the  parties  in  the  cause,  still, 
that  it  was  otherwise  in  the  Kiug's  Bench,  or  that  at  all 
events,  the  rule  could  not  apply  to  this  particular  case.  That 
the  latest  decision  ou  this  subject  was  in  Vaughan  v.Davies(a), 
where  this  Court  allowed  the  set-off,  without  paying  any 
regard  to  the  lien  of  the  attorney  of  the  opposite  party. 
He  also  cited  the  case  of  Thrustout,  d.  Barnes  v.  Crofter  (b) 
as  the  earliest  decision  referable  to  this  point;  and  further 
contended,  that  the  lien  of  the  attorney  must  be  considered 
as  matter  of  right,  whereas  the  right  to  set  off  costs  in  one 
action  against  another,  was  merely  a  recent  introduction  by 

(a)  t  H.  Bl.  440. {h)  2  Sir  \V.  111.  826. 
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statute,  and  that  therefore,  the  practice  of  this  Court  should  1820. 

give  way,  so  as  to  be  made  conformable  to  that  of  the  King's  /T^ 

Bench.  «• 


Mkllor. 


Lord  Chief  Justice  Dallas.— -The  rule  that  the  attor- 
ney's lien  for  his  costs  is  subject  to  the  equitable  claims  exist- 
ing between  the  parties  in  the  cause,  has  been  acted  on,  and 
most  scrupulously  adhered  to  ever  since  I  have  been  in  this 

Court;  and  as  the  practice  was  settled  long  previously  to  that 
period,  1  think  we  cannot  now  interfere.  It  has  never  been 
doubted,  or  attempted  to  be  deviated  from  in  the  remotest 
degree,  except  in  the  case  of  Hall  v.  Ody  (a). 

Mr.  Justice  Park. — In  Brown  v.  Sayce  (£)  it  was  de- 
termined, that  the  rights  subsisting  between  party  and  party, 
were  paramount  to  the  rights  between  one  of  the  parties  and 
his  attorney. 

Mr.  Justice  Burrough. — The   general    rule    in    this 
Court  is,  that  the  costs  of  one  action  may  be  set  off  agains 
another,  without  regard  to  the  attorney *s  lien.  That  has  been 
uniformly  adhered  to  since  the  case  of  Vaughan  v.  Davies, 
which  was  decided  in  1795,  from  which  period  the  practice 
appears  to  have  been  settled,  nor  was  it  ever  attempted  to  be 
broken  in  upon  but  in  the  case  of  Hall  v.  Ody.   An  attorney 
can  have  no  preferable  right;  for  whether  he  be  entitled 
to  a  lien  or  not,  is  a  mere  question  of  law. 

Mr.  Justice  Richardson  concurring, 

Rule  absolute  (c). 

(a)  *  Bos.  &  Pol.,*8. (b)  4  Tauot  3*0. (c)  See  1  Tidd, 

530,  6th  edit.     Lang  v.  Webber,  1  Price,  375. 
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Nov.  2*. 

If  marsh  land 
be  described 
at  land  gene- 
rally in  a  re- 
covery, it  may 
be  amended 
by  inserting 
the  word 
M  marshy "  be- 
fore "  land," 
on  an  affidavit, 
stating  how 
the  premises 
had  been  oc- 
cupied since 
tiie  recovery 
was  suffered* 


Phillips,  Demandant,  Field,  Tenant,  Rolfb,  Vouchee. 

Mr.  Serjt.  Onslow  on  a  former  day  in  this  Term,  moves 
that  this  recovery  might  be  amended,  either  by  inserting  "  one 
hundred  acres  of  marshy  land/'  after  "  one  hundred  acres  irf 
land/'  or  the  word  "  marshy"  before  land,  on  an  affidavit, 
which  stated,  that  by  indentures  of  lease  and  release,  dated  the 
3d  April,  1 749,  certain  premises  consisting  of  a  farm,  lands, 
marshes,  and  marsh  grounds,  called  "  Drivers  Marshes," 
situate  at  Brewer's  Court,  in  the  county  of  Essex,  contain- 
ing seventy-five  acres,  more  or  less,  with  all  their  appur- 
tenances, were  conveyed  to  Field  in  fee.  That  this  recovery, 
when  it  was  suffered,  was  intended  by  the  parties,  to  comprise 
the  Beventy-five  acres  of  marshy  land,  and  that  either  by 
mistake,  or  through  ignorance,  it  was  described  as  land 
generally,  and  that  on  a  late  sale  of  the  premises,  the  title 
had  been  objected  to,  on  the  ground  that  the  word  "  land" 
was  too  general,  and  he  therefore  prayed  to  amend,  by  in- 
serting the  word  "  marshy"  before  land. 

But  the  Court  required  an  affidavit  as  to  the  possession 
since  the  recovery  was  suffered,  and  on  the  learned  Serjeant's 
now  producing  it,  they 

Allowed  the  amendment. 


Thursday,  Abbotts  and  Another  v.  Barry. 

Nov.  S3. 

^>od*e effected  This  was  an  action  of  assumpsit.     The  first  count  of  the 

by  fraud  does  declaration  stated,  that  in   consideration  that  the  plaintiffs,  at 
not  change  the 

property  iu       the   request  of  the  defendant,  would  sell   to  one    Thomas 

them:— There- 
fore, where 

the  defendant  had  fraudulently  colluded  with  f.  S.  who  was  in  insolvent  cir- 
cumstances, to  obtain  wines  from  the  plaintiff,  the  proceeds  of  which  eventually 
came  to  the  defendaot's  hands,  in  satisfaction  of  a  debt  before  due  to  him  from 
/.  S. : — Held,  that  the  plaintiff  was  entitled  to  recover  in  aa  action  for 
money  had  and  received. 


IN  THE  FIRST  YBAR  OF  CBO.  IV. 


Phillips,  all  such  goods  as  he  might  require  in  his  business  as        1830. 
a  wine  merchant,  the  defendant  undertook  to  be  accountable 


J  seven  pipes  of  port  wine  to  be  delivered  to  Phillips,  and 
{  assigned  for  breach,  that  neither  he  nor  the  defendant  had  paid 
t  for  the  same.  There  were  also  counts  for  goods  sold  aud 
i  delivered,  money  had  and  received,  and  the  usual  money 
l    counts.     Plea — non-assumpsit. 

u        At  the  trial  of  the  cause   before  Mr.  Justice  Park,  at 

i     Guildhall,  at  the  Sittings  after  the  last  Term,  it  appeared 

I     that  Phillips  was  indebted  to  the  defendant  in  the  sum  of 

I     500/.  for  goods  sold.    That  an  acceptance  of  Phillips'  for 

i     300/.  on  account  of  such  goods  became  due  on  the  18th 

i     September,  1818,  a  few  days  previous  to  which,  he  applied 

i     to  the  defendant,  stating  his  inability  to  meet  it,  and  requested 

i     the  defendant  either  to  renew  it,  or  assist  him  so    as  to 

,     enable  him  to  take  it  up.    This  the  defendant  refused  to  do, 

but  observed  to  Phillips,  that  he  had  better  purchase  goods 

than  let  his  acceptance  be  dishonoured.     Phillips  shortly 

*  afterwards,  applied  to  the  plaintiffs  to  purchase  seven  pipes 

of  port  wine,  amounting  to  340/.  at  four  months9  credit,  and 

referred  to  the  defendant  for  a  character  as  to  his  solvency. 

He  stated,  that  he  had  done  a  great  deal  of  business  with  him, 

and  that  he  had  been  regular  in  his  payments,  but  be  did 

not  mention  to  them  the  acceptance  of  Phillips,  which  was 

becoming  due,  or  that  he  had  applied  to  get  the  bill  renewed. 

The    plaintiffs,  however,    refused    to   trust   Phillips,   who 

accordingly  again  applied  to  the  defendant,  and  stated,  that 

be  thought  he  could  purchase  the  wines  if  he  could  pay  half 

cash,  and  the  defendant  told  him  he  could  immediately  sell 

them   for  him.     He  accordingly  purchased  the  wines  for 

840/.,  the  half  of  which  he  paid  in  money,  and  the  plaintiffs 

drew  a  bill  on  him  at  four  months  date,  for  the  other  half, 

amounting  to  170/.    The  defendant,  as  the  broker  of  Phil* 

tips,  sold  the  wines  to  one  Bunyon  at  the  same  price  that 

ips  had  given  for  them,  taking  Bunyon's  acceptance  at 

g2 


Abbotts 


for  the  same.     It  was  then  averred,  that  the  plaintiffs  caused  v 


Bakkt. 


Barry. 
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s-^*/         four  months  for  the  amount,  on  a  bill  drawn  by  Pkitimtf 

Abbotts 
^p.  aiKi  which  he  indorsed  to  the  defendant.     Bunyon  lent  the 

170/.  to  Phillips  to  enable  him  to  pay  the  half  of  the  value  of 
the  wines  to  the  plaintiffs,  which  the  defendant,  on  receiving 
Phillips's  bill  on  Bunyon,  repaid  him.  Bunyon**  bill  to 
paid  when  at  maturity,  and  the  defendant  obtained  170/.  oi 
account  of  his  debt  due  from  Phillips,  whose  bill  for  500/. 
was  returned  for  non-payment.  The  defendant,  subsequently 
to  these  transactions,  purchased  the  wines  of  Bunyon  at  an  ad- 
vance of  1/.  per  pipe,  and  before  Phillip**  acceptance  for 
170/.  became  due,  he  became  insolvent,  and  a  commissne 
of  bankruptcy  was  afterwards  issued  against  him. — The  fast 
count  was  abandoned  at  the  trial,  there  being  no  evideato 
to  prove  the  undertaking  therein  stated.  The  Jury,  however, 
found  a  verdict  for  the  plaintiffs,  on  the  ground,  that  tki 
defendant  had  been  guilty  of  fraud  in  obtaining  the  wioa] 
from  them.  The  learned  Judge,  however,  reserved  the 
point  as  to  whether  they  were  legally  entitled  to  recover, 
for  the  consideration  of  the  Court. 

Mr.  Serjt.  Vaughan  on  a  former  day  in  this  Term,  had 
accordingly  obtained  a  rule  nisi,  that  this  verdict  might  be 
set  aside  and  a  nonsuit  entered,  and  submitted,  that  die 
action  could  not  be  sustained  either  for  goods  sold  and  de- 
livered, or  money  had  and  received,  as  the  wines  were  sold 
on  the  credit  of  Phillips,  and  consequently,  that  their  value 
could  not  be  recovered  as  goods  sold  and  delivered  to  the  de- 
fendant, as  there  was  no  communication  or  privity  between 
him  and  the  plaintiffs ;  and  as  the  defendant  sold  the  wines 
to  Bunyon  on  account  of,  and  as  the  broker  of  Phillips. 

Mr.  Serjt.  Pell  now  shewed  cause.  The  verdict  of  the 
Jury  was  not  only  perfectly  correct,  but  cannot  now  be  dis- 
turbed, as  it  is  manifest  that  the  defendant  has  been  guilty  of 
a  most  gross  and  iniquitous  fraud.  Although,  in  point  of  strict- 
ness, the  action  might  not  be  maintainable  for  goods  soldi 
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still,  as  the  wines  had  been  obtained  by  fraud,  the  value  of       1890. 

them  might  be  recovered  by  the  plaintiffs  on  tiie  count  for      a^^ 

money  had  and  received.    The  case  of  Hill  v.  Perrott  (a)  •• 

Barry. 
is  not  only  undistinguishable  from,    but  must  govern  the 

present;  where  it  was  determined,  that  indebitatus  as- 
sumpsit was  maintainable  for  goods,  which  the  defendant 
bad  by  fraud  procured  the  plaintiff  to  sell  to  <au  insolvent, 
and  which  the  defendant  had  afterwards  obtained  the  pos- 
session of,  on  the  grounds,  that  he  could  not  set  up  the  sale, 
because  his  owa  fraud  had  procured  it,  and  that  the  mere  pos- 
session, unaccounted  for,  raised  an  assumpsit  to  pay.  As  the 
defendant  afterwards  purchased  the  wines  from  Bunt/on, 
there  can  be  no  doubt  but  that  trover  would  have  been 
maintainable  under  4he  circumstances,  and  as  they  had  been 
converted  into  money,  it  would  be  most  unjust  if  the  plain- 
tiffs should  be  disabled  from  recovering  the  value  which  they 
had  produced. 

Mr.  Serjt.  Vaughan,  in  support  of  the  rule,  observed,  that 
the  circumstances  as  proved  at  the  trial,  depended  on  the 
testimony  of  Phillips,  which  must  be  considered  extremely 
suspicious,  as  he  thereby  made  himself  a  party  to  the  fraud  ; 
besides,  the  plaintiffs  framed  their  declaration  as  on  a  con- 
tract, and  the  defendant  was  not  charged  with  fraud,  and 
therefore  was  not  prepared  to  repudiate  it.  If  the  plaintiffs 
had  meant  to  have  so  charged  him,  they  should  have  brought 
an  action  against  him  for  giving  Phillips  a  false  character* 
This  case  is  distinguishable  from  that  of  Hill  v.  Perrott,  as 
there,  the  contract  was  made  with  the  defendant  himself, 
and  the  Court  held,  that  the  law  would  imply  a  contract  to 
pay  for  the  goods,  from  the  circumstance  of  their  having 
been  the  plaintiff's  property,  and  having  come  to  the  de- 
fendant's possession  unaccountably.  But  here,  there  was  no 
privity  whatever  between  the  plaintiffs  and  the  defendant, 
and  it  does  not  .appear,  that  he  was  aware  of  Phillip*9* 

(•)  3  Taunt.  274. 
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Abbotts       tained  by  fraud,  there  was  no  contract  whatever  betweeatk 

*•  plaintiffs  and  defendant,  neither  does  it  appear,  that  he  U 

converted  them  into  money  after  they  had  come  into  Is 

hands. 

Lord  Chief  Justice  Dallas. — It  appears  to  me,  tksl 
this  case  is  undistinguishable  in  principle  from  that  offltf 
v.  Perrott.  Independently  of  that,  however,  I  think  that 
this  rule  ought  to  be  discharged,  and  upon  this  plain  grand, 
that  the  Jury  have  found  as  a  fact,  that  a  fraud  has  ben 
committed  by  the  defendant  through  the  medium  of  Pkt 
Zips;  nor  can  I  distinguish  between  him  and  the  defend* 
throughout  the  whole  of  this  transaction,  for  Phillip*  ms 
be  considered  to  stand  in  the  situation  of  agent  to  tstj 
defendant,  who  acted  as  the  principal.  Although  the&asd' 
might  be  considered  to  have  been  committed  by  Phillip*,  sbS, 
he  knew  that  the  benefit  resulting  from  the  sale  of  the  wins 
would  eventually  be  derived  by  the  defendant,  as  they  wouH 
ultimately  come  into  his  hands.  Phillips  therefore,  most  be 
considered  as  the  agent  of  the  defendant  for  that  purpose,  tat 
it  is  not  necessary  to  go  that  length,  and  I  shall  therefore  coo* 
fine  myself  to  this  short  ground : — It  must  be  admitted,  tint 
the  sale  in  question  was  effected  by  fraud,  and  it  is  equally 
clear,  that  a  sale  of  this  description  works  no  change  of 
property.  The  wines  must  be  considered  as  remaking 
in  the  plaintiffs  as  the  original  owners,  and  therefore  the 
produce  of  such  wines  obtained  by  the  defendant  by  the  sale 
of  them,  must  be  considered  as  money  had  and  received  by 
him  to  the  use  of  the  plaintiffs  as  the  original  proprietors. 
On  this  ground  alone,  therefore,  I  am  of  opinion,  that  this 
rule  must  be  discharged. 

Mr.  Justice  Park. — I  am  of  opinion,  that  this  verdict 
may  stand  consistently  with  the  rules  of  law,  without  vio* 
lating  or  infringing  on  such  rules  iu  the  remotest  degree. 
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II  is  quite  clear,  that  a  gross  fraud  has  been  practised  by  the  1820. 
defendant  on  the  plaintiffs,  through  the  instrumentality  of  Abbotts 
Phillip*.  His  evidence  was  not  objected  to  at  the  trial,  Ba^ry 
and  even  if  he  was  not  a  competent  witness,  the  fraud  was 
most  fully  confirmed  by  the  testimony  of  Bunyon,  who 
proved  the  facts  in  a  conversation  which  passed  between  him 
and  the  defendant.  The  Jury,  therefore,  were  perfectly 
warranted  in  finding  the  transaction  to  be  fraudulent.  I  con- 
cur with  my  Lord  Chief  Justice,  that  this  case  must  stand  on 
'  that  ground,  and  I  also  agree  with  him,  that  it  is  not  distin- 
guishable from  that  of  Hill  v.  Perrott.  That  cose  appears  to 
have  been  rightly  decided,  and  goes  the  full  length  of  the  pre- 
sent. Whether,  therefore,  Phillips  was  admissible  as  a  witness 
or  not,  appears  to  me  to  be  beside  the  present  question;  al- 
though in  Corking  v.  Jarrard  (a)  it  was  held,  that  in  an  action 
to  recover  back  money  which  had  been  entrusted  to  the  plain- 
tiff's servant  for  a  special  purpose,  and  paid  by  such  servant 
to  the  defendant  for  illegal  insurances  in  the  lottery,  he  was 
incompetent  as  a  witness  without  a  release  produced  in 
Court.  Another  point  arose  in  that  case,  of  which  I 
have  a  manuscript  note,  and  it  appeared  that  the  servant 
had  been  furnished  with  money  by  her  master  to  pay  bills 
and  purchase  goods,  which  she  had  misapplied  by  insuring  in 
the  lottery ;  and  Lord  Ellenborough  held,  that  the  master 
might  recover  back  the  whole  of  the  money  which  be  had 
entrusted  her  with,  from  die  lottery  office  keeper,  as  money 
had  and  received ;  and  his  decision  was  founded  on  the  au- 
thority of  Clarke  v.  Skee  (b),  where  it  was  determined,  that 
money  had  and  received  would  lie  by  the  true  owner  of 
money  or  notes,  against  a  third  person,  into  whose  hands  they 
had  come  mala  fide ;  provided  their  identity  could  be  traced 
and  ascertained. 

Mr.  Justice  Burrough. — It  is  quite  clear  that  a  gross 
fraud  has  been  committed  on  the  plaintiffs  by  Phillips  and 

(a)  I  Camp.  37.  (ft)  Cowp.  197. 


Barry. 
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1820.        the  defendant,  and   although   the  forjper  received   half  the 

\+**j        value  of  the  wines  at  the  time  of  the  tale,  still,  they  were 
Abbotts  . 

v.  wholly  ignorant  of  the  fraud,  nor  does  it  appear,  that  they 

were  aware  of  any  part  of  the  transactions  which  had  passed 

between  Phillips  and  the  defendant ;  at  all  events,  the  sum 

so  received  by  them,  would  only  tend  to  lessen  the  amount  of 

the  damages.  Whether  the  wines  were  afterwards  converted 

by  the  defendant  into  money  or  not,  1  think  the   plaintiffi 

are    entitled  to  recover  as   for    money  had   and    received 

to  their  use.     In  Longchamp  v.  Kenny  (a)  it  was    decided, 

that  if  one  person  obtains  possession  of  goods  entrusted  to 

•  another  to  be  sold  at  a  fixed  price,  and,  at  the  time  when 

the  goods  are  to  be  re-delivered,  or  the  price  accounted  for, 

he  refuses  to  do  either,  and  the  person  to  whom  they  were 

entrusted,  being   threatened  with   an  action,  pays  the  fixed 

price  to  the  owner,  such  person  may  recover  the  sum  against 

him  who  took  possession  of  them,  in  an  action  for  money  had 

and  received,  for  the  goods  shall  be  presumed  to  have  been 

sold. 


Mr.  Justice  Richardson  was  absent. 


Rule  discharged. 
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1820. 

Whitehead  v.  Howard.  Monday, 

Nov.  i*. 

This  was  an  action  of  assumpsit.    The  first  count  of  the  Where  the 
declaration  stated,    that  on  the   19th  November,   1808,  in  declaration  of 
consideration  that  the  plaintiff,  at  the  request  of  the  defend-  eTftaUn ***" 

ant.  would  retain  and  employ  him  to  invest  and  lay  out  a  consideration 
'  ...  that  he  wonld 

sum  of  money  m  the  purchase  of  au  annuity,  for  and  on  employ  the  de- 

the  behalf  of  the  plaintiff,  for  certain  reasonable  reward,  to  nujty  broker)" 

be  therefore  paid  to  the  defendant,  he  undertook  to  invest  .to  inf  cs* .  a°d 

r  'lay  out  the 

and  lay  out  the  same  in  the  purchase  of  an  annuity  for  the  plaintiff's 
plaintiff,  in  good,  valid,  and  sufficient  security.    The  plain-  purchase  of 
tiff  then  averred,  that  he  retained  and  employed  the  defendant  fhV'defeodant 

for  that  purpose,  and  that  in  pursuance  thereof,  he  delivered  undertook  to 

invest  it  on 
to  him  770/.,  which  the  defendant  accepted  and  received  for  good  and  valid 

the  purpose  aforesaid ;  and  although  the  defendant  did,  in  asSgned  for1 
part  performance  of  his  undertaking,  invest  and  lay  out  the  !jre^!|,-?,*tt 
said  sum  in  the  purchase  of  an  annuity,  to  wit,  an  annuity  on  a  bad,  in va- 
of  1 10/.  from  one  William  Alston,  for  and  on  the  behalf  of  dnient  seen- 
the  plaintiff,  and  to  be  paid  by  Alston  to  and  for  the  use  of  defendant  * 
the   plaintiff,    for  and    during  the  lives  of  three   persons,  Ple*ded  "f» 
yet,  that  the  defendant  did   not  nor  would  invest  or  lay  fra  sex  «*«*#, 
out  the  same  in  good,  valid,  or  sufficient  security,  but  on  accrevit  infra 
the  contrary  thereof,  invested  it  in  very  bad,  invalid,  insuffi-  ^JfE^ 

cient,  fraudulent,  and  fictitious  security :  to  wit,  a  pretended  w*8  joined, 

r  lit  ii.  /.    T  an<*  »t  was 

security  of  certain  copyhold  premises,  holden  of  the  manor  proved  that 

of  Purleigh  in  Essex,  whereof  Alston  pretended  to  be  then  atiOTmoney" 

seised    or    entitled  to,  subject  to  certain  mortgages    then  was  paid  over 

7         J  ^  °  to  the  grantor, 

and  the  annui- 
ty paid  hy  the  hands- of  the  defendant  to  the  plaintiff  for  six  years  afterwards, 
when  the  grantor  became  bankrupt  and  the  security  failed ;  subsequently  to 
which,  the  defendant's  managing  clerk  promised  that  the  plaintiff  should  be  paid, 
which  promise  the  defendant  afterwards  recognized:— Held,  that  the  undertak- 
ing stated  in  the  declaration  being,  as  to  the  validity  of  the  security,  the  subse- 
quent promise  could  not  apply,  although  it  might  have  given  a  new  rifeht  of  action 
on  a  declaration  specially  framed  for  that  purpose : — Held  also,  that  the  plain* 
tiff  could  not  recover  for  money  bad  and  received,  the  money  having  been  paid 
o\er  to  Hie  grantor,— nor  on  an  account  stated,  as  there  was  no  existing  antece- 
dent debt  between  him  and  the  defendant. 
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1820.        charged  thereon,  whereas,  in  fact,  he  was  not,  at  the  time  of 
the  purchase  of  the  said  annuity,  and  of  investing  and  by- 


Whitehead 


Howard. 


0.  ing  out  the  said    sum,    seised  of  the  said    copyhold  pre- 

mises, or  entitled  thereto,  of  which  the  defendant  bad  no- 
tice. There  were  other  counts,  stating  that  the  defendant 
had  not  vested  the  plaintiff 's  money  in  any  good  or  respon- 
sible security,  and  that  he  knew  that  Alston  was  in  insolicat 
circumstances  at  the  time  the  annuity  was  granted.  To  these 
were  added  the  common  money  counts,  as  well  aa  a  count 
on  an  account  stated.  The  defendant  pleaded  first,  non-as- 
sumpsit ;.  secondly,  non-assumpsit  infra  sex  annos  ;  and  last- 
ly, actio  non  accrevit  infra  sex  annos,  on  all  which  ple» 
issue  was  joined. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice 
Dallas  at  Westminster,  at  the  Sittings  after  the  last  Tern, 
it  appeared  in  evidence,  that  the  plaintiff,  in  1807,  had  em- 
ployed the  defendant,  a  certificated  conveyancer  and  anonitj 
broker,  to  invest  money  for  him  by  way  of  annuity,  and  that 
be  bad  left  770/.  with  him  for  that  purpose ;  that  part  of 
the  security  proposed  by  the  defendant,  consisted  of  a  copy- 
hold estate,  which  he  stated  to  belong  to  Alston  i  that  ia 
1807,  Alston  was  possessed  of  the  estate,  but  that  be  bad 
surrendered  it  before  November,  1808;  that  the  defendant 
had  not  inspected  the  Court  Rolls  of  the  manor  in  which 
the  copyhold  was  supposed  to  be  situate ;  that  the  plaintiff's 
money  was  made  over  to  Alston,  although  be  had  no  sach 
estate  as  was  represented,  who  granted  an  annuity  for  it  in 
November,  1808,  from  which  time  it  was  regularly  paid  to 
the  plaintiff  by  the  defendant  until  February,  1814,  when 
Alston  became  a  baukrupt;  that  two  sons  of  the  plaintiff 
were  clerks  in  the  defendant's  office,  and  might  have  inspect- 
ed the  Rolls  of  the  manor,  as  their  father  had  previously  con- 
sulted them  on  the  subject  of  the  annuity ;  that  one  Cibbs, 
the  defendant's  managing  clerk,  after  the  insolvency  of 
Alston  had  been  discovered,  promised  that  the  plaintiff 
should  be  paid ;   that  there  was  sufficient  property  of  Al- 
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ston9*  to  pay  more  than  twenty  shillings  in  the  pound,  and       ^^ 

that  he   would  arrange  wilh  the  defendant,   and  that  the  Whitkhiad 

plaintiff  had  nothing  to  do  with  the  loss;  that  the  defend*     Howard. 

ant  afterwards  said,  that  he  would  consider  of  it,  and  say 

what  he  should  give  to  the  plaintiff,  but  that  in  December, 

1817,  on  being  asked  by  the  plaintiff's    son  whether  he 

would  make  good  his  promise  which  he  had  made  through 

his  managing   clerk,  the  defendant  said,  "  although  I  did 

promise,  I  will  not  do  so  now,  as  1  have  made  up  my  mind 

not  to  pay  any  one,  and  the   plaintiff  must  abide  by  the 

loss." 

His  Lordship  left  it  to  the  Jury  to  determine,  first,  whe- 
ther, from  the  declaration,  as  framed,  the  plaintiff  was  entitled 
to  recover ;  and  stated,  that  if  there  was  no  direct  promise  by 
the  defendant  to  invest  the  plaintiff's  money  on  good,  valid,  and 
sufficient  security,  the  law  would  not  imply  any  such  under- 
taking upon  the  facts  as  proved,  because  no  man,  who  under- 
takes for  another,  unless  the  action  be  so  framed  as  to  fix 
him,  undertakes  to  find  security  which  shall  be  good  and 
valid  at  all  events ;  secondly,  whether  the  statute  of  limita- 
tions  was  applicable,  or  whether  the  subsequent  promise  by 
Gibbs,  and  the  defendant's  recognizing  it,  was  sufficient  to 
take  the  case  out  of  it ;  and,  thirdly,  whether  such  promise 
was  absolute  or  contingent.  The  Jury  found,  that  the  de- 
fendant, either  through  himself  or  his  clerk,  had  given  an 
express  and  absolute  promise  that  the  money  should  be  in- 
vested in  good  and  sufficient  security,  and  accordingly  fouud 
a  verdict  for  the  plaintiff,  the  amount  of  which  was  to  be 
ascertained  out  of  Court;  but  leave  was  given  the  de- 
fendant to  move  to  set  it  aside,  in  case  the  Court  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  recover. 

Mr.  Serjt.  Vaughan,  on  a  former  day  in  this  Terra,  ac- 
cordingly obtained  a  rule  nisi,  that  the  verdict  might  be  set 
aside,  and  a  nonsuit  entered ;  and  observed,  that  this  case 


Howard. 
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1820.        vvas  only  distinguishable  from  that  of  Brown  v.  Howard  (fy 
_  *****        on  the  ground  of  the  subsequent  promise  made  by  the  de- 
v.  fendant's  managing  clerk,  and  stated  to  have  been  recognized 

by  himself.    It  is  quite  clear,  that  the  statute  of  limitations 
began  to  run  from  the  breach  of  the  contract  in   1808.    It 
was  contended,  however,  at  the  trial,  that  the  plaintiff  was 
entitled  to  recover  on  the  count  for  money  had  and  received; 
bat  even  if  the  promise  by  the  defendant  bad   been  fully 
proved,  the  plaintiff  cannot  be  so  entitled  on  the  record  as 
it  now  stands.    The  plaintiff  received  his  annuity  from  1808 
to   1814,  through  the  hands  of  the  defendant.     There  was 
therefore  no  failure  of  consideration,  neither  can  this  be  con- 
sidered as  money  had  and  received  as  between  the  grantor 
and   grantee  of   the  annuity,  for  the  defendant  paid  over 
the  same  left  with  him  by  the  plaintiff  to  Alston,  and  retained 
none  of  it  on  his  own  account.    The  action,  therefore,  could 
ouly  be  maintainable  on  the  special  undertaking  of  the  defend- 
ant, and  not  for  money  had  and  received,  as  there  was  no 
failure  of  consideration,  nor  can  any  fraud  be  imputed  to  the 
defendant,  although  he  might  have  been  guilty  of  negligence 
in  net  having  examined   the  Court  Rolls  of  the   manor  io 
which  Alston's  estate  was  said  to  be  situate.     Besides,  the 
case  of  Short  v.  M'Carthy  (Jb),  is  precisely  in  point,  to  shew 
that  the  plaintiff  cannot  recover  on  the  declaration  as  it  is 
now  framed,  nor  can  he  on  the  whole  of  this  record  consist* 
ently  with  the  rules  of  law,  rely  on  the  subsequent  promise 
made  by  the  defendant  or  his  clerk. 

Mr.  Serjt.  Lens,  and  Mr.  Serjt.  Pell,  now  shewed  cause. 
The  Jury  have  expressly  found  by  their  verdict,  that  the 
subsequent  promise  was  absolute,  and  the  evidence  adduced 
at  the  trial  most  fully  justifies  the  conclusion  they  have 
drawn,  for  the  promise  appears  to  be  wholly  unconnected 
with  any  contingency.  There  can  be  no  question  but  that 
the  defendant  originally  undertook  to  find  and  provide  a  su£» 
(a)  Ante,  vol.  ir.  508.  {b)  3  Barn.  &  Aid.  6t6. 
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Hcient  security.    The  only  difficulty  is,  whether  the  plaintiff        1820. 

can  be  entitled,  on  the  special  counts  as  framed  in  the  decla-        ***•* 

...  Whitehead 

ration,  or  on  the  subsequent  promise.  After  the  late  decisions  r. 

in  the  cases  of  Short  v.  M'Carthy  and  Brown  v.  Howard,  ow*a». 
an  original  and  a  subsequent  promise  must  be  ejusdem  generis, 
and  the  declaration  cannot  be  framed  on  the  subsequent  pro-* 
mise,  as  being  substantial  and  valid ;  but  at  all  events,  the 
plaintiff  has  suffered  a  most  substantial  loss,  and  the  money 
advanced  by  him  may  be  recovered  under  the  count  for 
money  had  and  received,  on  the  ground,  that  when  a  party 
receives  money  for  one  purpose  and  applies  it  to  another, 
the  party  furnishing  it  may  recover  it  back,  in  consequence 
of  his  instructions  not  having  been  duly  pursued.  It  is  not 
necessary  that  the  sum  paid  by  the  plaintiff  should  remaip 
in  the  hands  of  the  defendant ;  it  is  sufficient  to  shew  that  it 
was  paid  to  him  in  the  first  instance,  and  that  he  received  it 
for  the  purpose  of  investing  it  on  a  good  security.  He 
ought  to  have  fully  investigated  Alston's  title  to  the  premise** 
so  as  to  have  prevented  even  the  risk  of  its  being  lost  to  the 
plaintiff.  The  defendant  should  have  considered  the  circum- 
stances under  which  it  was  deposited  with  him  ;*but  having 
invested  it  on  bad  security,  after  having  promised  the  plain- 
tiff to  lay  it  out  on  a  good  and  sufficient  security,  it  must, 
on  the  failure  of  such  security,  be  considered  as  money  had 
and  received  by  the  defendant  to  the  plaintiff's  use.  Al- 
though the  annuity  was  paid  for  six  years,  the  plaintiff 
should  not  be  barred  by  that,  for  he  had  no  ground 
of  complaint  until  default  was  made.  The  defendant, 
in  point  of  fact,  has  received  the  money  and  acted  for 
both  parties ;  for  after  receiving  it  from  die  plaintiff,  he 
paid  it  over  to  his  nominee,  and  the  annuity  was  afterward* 
regularly  paid  to  the  plaintiff  through  the  defendant's  hands. 
[Lord  Chief  Justice  Dallas. — It  appear*  that  the  an- 
nuity was  regularly  paid  for  six  years  after  it  was  granted. 
How,  therefore,  can  it  be  said  that  the  consideration  still  re- 
mains ?  Besides,  it  appears  that  the  sum  received  by  the 
defendant,  was  transferred  to  Ahton  before  the  annuity  was 
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182a       granted.]    It  does  not  appear  from  the  evidence,  Unit  Alston 
ever  received  the  consideration  money,  nor  that  he  paid  the 


Wbitibbad  •      t  t     i 

c.  annuity  to  the  plaintiff,  as  it  was  always  received    bj  the  lat- 

ter through  the  hands  of  the  defendant,  or  some  person  au- 
thorized by  him.     The  lapse  of  time  gives  no  new  character 
to  the  case,  and  it  is  quite  clear,  that  if  the  plaintiff  had  dis- 
covered the  insolvency  of  Alston  earlier,  the  defendant  would 
have  been  liable.     Besides,  it  appears  that  the  defendant  and 
Alston  had  merely  accounts  between  them,    and   that  do 
money  actually  passed,  but  that  credit  was  given  by  one  to 
the  other,  according  to  die  accounts  kept  in  the  defendant's 
books.    The  subsequent  promise,  therefore,  will  entitle  the 
plaintiff  to  recover  on  an  account  stated,  for  the  defendant 
accounted  annually  to  the  plaintiff,  by  payment  of  the  an* 
nuity  for  the  sum  advanced  by  him ;  and  on  the  discovery  of 
the  insolvency  of  Alston,  the  consideration  for  which  it  was 
granted,  failed.    In  Leaper  v.  Tatton  (a),  it  was  held,  that, 
in  assumpsit,  against  the  defendant,  as  acceptor  of  a  bill  of 
exchange,  and  upon  an  account  stated,  evidence  that  the  de- 
feudant  acknowledged  his  acceptance,  and  that  he  bad  been 
liable,  but  said,  that  he  was  not  liable  then,  because  it  was 
out  of  date,  and  that  he  could  not  pay  it,  as  it  was  not  in 
his  power,  was  sufficient  to  take  the  case  out  of  the  sta- 
tute of  limitations,  as  being  good  evidence  upon  the  account 
stated.     So,  here,  there  was  sufficient  evidence  to  warrant  an 
assumption  that  the  parties  bad  come  to  an  account.     Be* 
jond  this,  there  can  be  no  doubt  but  that  there  was  not  only 
a  moral  obligation  imposed  on  the  defendant,  but  that  in 
conscience  he  was  bound  to  repay  the  money  to  the  plaintiff. 
Nor  does  this  rest  alone  upon  such  obligation,  but  an  ex- 
press promise  to  see  it  properly  applied.    Is,  therefore,  the 
mere  circumstance  of  the  defendant's  adjusting  accounts  from 
time  to  time  between  himself  and  Alston,  to  deprive  the  plain- 
tiff from  recovering  the  money  so  advanced  to  the  defendant  I 
The  money  received  by  him  most  clearly  belonged  to  the 

<«)  16  Bast,  «Nh 


HOWABD* 


IN  THE  FIRST  YEAR  OF  GRO.  IT.  HI 

plaintiff,  and  if  the  security  bad  failed  the  day  after  it  was        1820. 
granted,  there  can  be  no  doubt  bat  that  an  action  would    w  **^ 

...  A  W«IT«MAD 

have  been  maintainable  against  him.  According,  therefore,  _  c. 
to  the  equitable  construction  which  has  always  been  afforded 
to  an  action  for  money  had  and  received,  as  well  as  on  the 
express  and  subsequent  promise  of  the  defendant  found  by 
the  Jury,  the  statute  of  limitations  cannot  apply,  and  the 
plaintiff,  therefore,  is  entitled  to  retain  his  verdict. 

Mr.  Seijt.  Faughan,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Dallas. — I  am  of  opinion,  that  in 
this  case  a  nonsuit  must  be  entered,  and  I  shall,  in  the  fiwt 
place,  consider  how  it  stands  upon  the  facts,  without  advert- 
ing to  the  manner  in  which  the  declaration  is  framed. — It  ap- 
pears, that  Alston  employed  the  defendant  as  his  broker,  to 
raise  a  sum  of  money  for  him  by  way  of  annuity ;  that  the  latter 
afterwards  applied  to  the  plaintiff,  who  had  money  to  ad- 
vance, and  stated  that  be  had  a  security,  part  of  which  con- 
sisted of  a  copyhold  estate,  in  the  possession  of  AUton,  but 
which,  in  point  of  Act,  he  did  not  at  that  time  possess.  The 
defendant  did  not  examine  the  Court  Rolls  of  the  manor  im 
which  the  estate  was  said  to  be,  or  make  any  inquiry  respect- 
ing it ;  but  it  must  be  observed,  that  the  plaintiff  did  not 
repose  bis  confidence  in  the  defendant  alone,  for  he  also  con- 
fided in  his  two  sons,  who  were  clerks  in  die  defendant's 
office ;  they  might  have  searched  if  they  had  thought  proper, 
and  it  was  a  negligence  on  their  parts  that  they  did  not  do 
so.  It  does  not  appear  on  the  facts,  therefore,  that  there  is 
any  thing  to  warrant  us  to  say,  that  there  was  any  actual  fraud 
on  the  part  of  the  defendant,  but  he  was  clearly  guilty  of 
gross  negligence.  He  undertook  to  take  care  that  the  plain- 
tiff's money  should  be  invested  on  good  security,  and  if  an 
action  had  been  brought  against  him  on  the  ground  of  ne- 
gligence in  his  business,  the  plaintiff  might  have  recovered, 
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1820.        provided  such  action  had  been  properly  framed  ;  but  Be  now 
w^w        seeks  to  recover  on  an  express  undertaking  having  been  gitct 
v.  by  the  defendant  for  the  validity  and  sufficiency  of  the  is 

Howard.  curjty  }n  question.  It  is  quite  clear  that  the  defendant's  la- 
bility on  such  an  undertaking,  is  barred  by  the  statute  of  li- 
mitations, unless  a  subsequent  promise  or  acknowledging 
can  be  duly  established ;  if  so,  the  first  question  is,  whether 
the  defendant's  liability  can  be  revived  by  any  subsequent 
promise  to  pay  a  debt  with  which  he  was  not  originally 
chargeable,  and  it  is  manifest  that  the  debt  was  not  origi- 
nally his  own.  In  order  to  revive  a  debt,  to  take  the  cue 
out  of  the  statute,  there  must  be  a  special  promise,  founded 
on  an  antecedent  debt,  for  which  a  good  consideration  most 
he  shewn,  and  if  there  be  such  promise  where  there  is  m 
antecedent  debt,  it  is  necessary  to  frame  a  declaration  spe- 
cially for  that  purpose.  Confining  myself  at  present  to  die 
special  counts  in  the  declaration,  it  appears  to  me,  that  dm 
case  is  precisely  similar  to,  and  must  be  decided  by  that  of 
Short  v.  M'Carthy :  there  it  appears,  that  in  December,  1819* 
the  plaintiff  having  agreed  to  give  340/.  for  700/.  bank  anno* 
ties,  to  a  Mrs.  Shaun,  for  her  interest  in  the  stock,  applied  to 
the  defendant,  who  was  an  attorney,  for  the  purpose  of  bat- 
ing the  bargain  carried  into  effect.  The  instructions  stated 
to  have  been  given  were,  that  the  defendant  should  see  that 
every  thing  was  right ;  that  the  deeds  were  accordingly  pre- 
pared and  executed  at  the  time,  and  that  the  money  was 
then  paid  by  the  plaintiff,  and  that  it  subsequently  turned 
out  that  no  inquiries  had  been  made  at  the  Bank  of  England, 
and  that  there  was  no  such  stock  standing  in  the  trustees' 
names,  to  which  Mrs.  Shaun  was  entitled,  and  it  appeared 
that  this  discovery  was  not  made  until  August,  1818* — Thus 
far  the  two  cases  are  exactly  similar  with  respect  to  the  ne- 
gligence of  the  parties,  for  here,  the  defendant  omitted  to 
search  the  rolls  of  the  manor,  and  there,  he  railed  to  make 
inquiries  at  the  Bank,  and  to  search  the  books  there,  to  as- 
certain whether  such  stock  was  standing  in  the  names  of  tru* 
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tees  to  which  Mrs.  Shaune  was  stated  to  be  entitled :  there,       1820. 
the  action   having  been  commenced  against  the  defendant   Whitehead 
subsequently  to  1818,  he  pleaded,  that  the  cause  of  action  •• 

did  not  accrue  within  six  years,  and  it  was  held,  that  the 
plaintiff  was  not  entitled  to  recover ;  but  the  facts  in  the 
latter  part  of  that  case  correspond  precisely  with  the  pre- 
sent, for  the  defendant,  on  being  applied  to  Ita  August,  1818, 
said,  "  that  it  was  owing  to  an  omission  of  his  clerk,  and 
that  he  was  responsible ;"  and  the  Court  held,  that  there 
could  be  no  recovery  on  this  subsequent  acknowledgment, 
except  under  a  declaration  specially  framed  for  that  purpose. 
Admitting,  therefore,  that  the  defendant  in  this  case  has  been 
guilty  of  negligence  in  not  having  searched  the  rolls  of  the 
manor,  and  further,  admitting  his  having  made  a  promise  to 
pay,  even  assuming  it  to  be  an  absolute  promise,  although  that 
appears  to  me  to  be  rather  questionable,  but  the  Jury  having 
found  it  so,  we  must  now  take  it  to  be  such,  still,  the  case  of 
Short  v.  M'Carthy  is  precisely  in  point,  to  shew,  that  on  spe- 
cial counts,  framed  as  the  present  are,  the  plaintiff  is  not  en- 
titled to  recover.  This,  therefore,  leads  me  to  the  consider- 
ation of  the  common  counts,  and  it  has  been  stated,  that 
the  plaintiff  is  entitled  to  recover  on  that  for  money  had 
and  received,  on  the  ground,  that  the  consideration  hav- 
ing failed,  either  totally  or  partially,  by  the  discovery  that 
the  security  was  of  no  value,  and  the  annuity's  ceasing  to  be 
paid,  the  sum  the  plaintiff  advanced  as  the  consideration  for  it, 
must  be  deemed  to  have  been  money  had  and  received  by  the 
defendant  to  the  plaintiff's  use;  but  I  think  there  is  no  foun- 
dation whatever  for  the  plaintiff's  recovering  on  that  count : 
if  there  were,  the  like  argument  would  have  been  adopted  in 
Short  v.  M'Carthy,  but  there  no  such  attempt  was  made. 
Is  it  then  to  be  considered  as  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff?  It  does  not  appear 
to  me,  that  this  case  falls  within  those  where  it  has  been  de- 
cided, that  if  the  consideration  fails,  the  person  who  receives 
the  money  is  bound  to  repay  it : — Here,  if  an  action  had 
vol.  v.,  H 
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1830.        been  commenced  against  Alston  on  the  ground  of  failure  o( 
Whitbbsad  ^e  consideration,  he  would  have  been  liable  to  pay.    Thst 
*•  alone,  therefore,  is  an  answer  to  the  question  as  to  whether  As 

defendant  received  the  money  to  the  plaintiff's  use.  If  it  was 
so  construed,  it  would  greatly  extend  the  doctrine  which  hss 
hitherto  been  applied  to  cases  of  money  had  and  rocemi 
It  appears,  that  the  money  was  paid  over  to  Alston,  aai 
that  he  continued  to  pay  the  annuity  until  he  became  insol- 
vent It  would  be  altogether  a  different  question  if  he  had 
never  received  it,  and  it  cannot  be  said,  that  the  defendut, 
merely  because  he  was  guilty  of  negligence  in  looking  after 
the  security,  is  to  be  liable  to  an  action  for  money  had  and 
received,  and  that  he  must  therefore  be  considered  as  the 
party  who  granted,  received  the  consideration  for,  and  psM 
the  annuity.  If,  therefore,  he  received  the  money  for  tk 
annuity  at  all,  he  received  it  to  the  use  of  Alston,  and  the 
plaintiff  has  not  only  been  paid  on  account  of  the  latter,  bat 
consented  that  the  debt  might  be  proved  under  a  commisM 
of  bankruptcy  which  afterwards  issued  against  him.  The 
plaintiff  therefore,  cannot  be  entitled  to  recover  under  the 
count  for  money  had  and  received,  and  there  is  as  little 
ground  for  saying  that  he  can  do  so  under  that  on  an  account 
stated  ;  for  a  party  can  only  recover  on  such  a  count  where  t 
debt  is  actually  in  existence,  and  here  there  was  no  ezistiog 
debt  due  from  the  defendant,  who  merely  negotiated  be- 
tween Alston  and  the  plaintiff,  and  I  am  therefore  of  opinion 
that  the  latter  is  not  entitled  to  recover. 

Mr.  Justice  Park. — It  may  be  unnecessary  for  me  to  sty 
more,  than  that  I  perfectly  agree  with  my  Lord  Chief  Jus- 
tice, although  at  first  view,  I  felt  some  difficulty  at  the  ap- 
parent hardship  of  the  case.  We  must  not,  however,  be  led 
by  that,  to  decide  contrary  to  law.  There  being  no  special 
count  as  to  the  revival  of  an  old  debt,  it  must  be  assumed 
that  the  promise  was  absolute,  and  if  so,  I  cannot  disthn 
guish  this  case  from  that  of  Short  v.  McCarthy.    I  am  not 
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aware  of  any  decision  where  a  new  and  subsequent  promise      1820. 
after  the  operation  of  the  statute  of  limitations,  has  been 


.   .  WHiTtaaA* 

ever  applied  to    any  thing  but   an  actually  existing  debt.  •• 

Here,  it  is  quite  clear  that  no  debt  was  contracted  by  the 
defendant ;  still,  however,  he  was  guilty  of  extreme  ne- 
gligence. The  main  point  which  was  relied  on  in  the  course 
of  the  argument  for  the  plaintiff  was,  that  the  consideration 
for  the  annuity  must  be  considered  as  money  had  and  re- 
ceived by  the  defendant  to  the  use  of  the  plaintiff,  and  that 
it  was  doubtful  from  the  evidence,  whether  that  sum  bad 
ever  been  paid  over  to  Alston,  but  as  the  Jury  by  their 
verdict  negatived  the  presumption  of  fraud,  it  would  be 
too  much  to  assume,  that  Alston  did  not  receive  it,  after 
the  lapse  of  such  a  length  of  time.  So,  as  to  whether  the 
plaintiff  can  be  entitled  to  recover  on  the  count  for  an  ac- 
count stated,  an  antecedent  and  legal  debt  must  have  exist- 
ed between  him  and  the  defendant,  in  order  to  render  that 
count  available.  1  am  therefore  of  opinion,  that  a  nonsuit 
must  be  entered. 

Mr.  Justice  Burrough. — The  plaintiff's  only  remedy 
in  this  case,  would  have  been,  by  an  action  for  negligeuce, 
but  the  time  for  bringing  it  has  long  since  gone  by,  and 
contracts  of  this  description  cannot  be  revived  by  any  sub- 
sequent promise.  It  is  quite  clear  that  an  action  for  money 
had  and  received  is  not  maintainable  against  a  person  who  has 
paid  over  the  money  to  another,  according  to  the  directions 
of  the  person  who  deposited  it  with  him.  In  Sadler  v. 
Evans  (a),  it  was  held,  that  an  action  for  money  had  and  re- 
ceived to  the  plaintiff's  use,  must  be  brought  against  the 
principal,  and  not  against  the  receiver  or  collector.  Here, 
I  think  there  can  be  no  doubt,  but  that  the  money  was  paid 
by  the  plaintiff  to  the  defendant  in  order  that  it  might  be 
immediately  paid  over  by  him  to  Alston,  the  grantor  of  the 
annuity,  and  this  seems  to  me  to  be  apparent,  as  the  annuity 

(«)  4  Burr.  IMS. 
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1820. 

Whitehead 

r. 

Howard. 


was  regularly  paid  for  six  years  after  it  was  granted.  If  the 
defendant  bad  admitted  a  certain  sum  to  be  due,  the  plaintiff 
might  perhaps  have  been  entitled  to  recover  on  the  count  for 
mo  account  stated ;  still,  however,  there  must  have  been  an  exist- 
ing debt  between  the  parties  to  render  that  account  available* 
But  further,  it  does  not  appear  that  there  was  any  absolute 
promise  to  pay  on  the  part  of  the  defendant,  for  the  evi- 
dence turned  on  the  testimony  of  bis  managing  clerk,  and  the 
promise  made  by  him  rested  on  a  contingency,  viz.  on  the 
event  of  Alston's  effects  turning  out  to  be  insufficient.  He 
therefore,  alluded  to  Alston's  property  only,  and  not  to  the  de- 
fendant's, and  the  subsequent  expression  used  by  the  defend- 
ant himself,  must  have  had  reference  to  this  former  promise 
of  his  clerk,  which  was  altogether  founded  on  contingency- 


Mr.  Justice  Richardson  was  absent 


Rule  absolute  for  a  nonsuit. 


(IN  THE  EXCHEQUER  CHAMBER.) 

Davidson  and  Others  v.  Case.   [In  Error.]  (a). 

I  his  was  an  action  of  assumpsit  brought  by  the  defendant 
m  error,  for  money  had  and  received.  The  declaration 
contained  the  common  money  counts,  to  which  the  plaintiffs 
in  error  pleaded  the  general  issue. 

At  the  trial  of  the  cause   before  Lord  Chief  Justice 
Ellenborough,  at  Guildhall,  at  the  Sittings  in  Trinity  Term, 

(a)  See  5  Maule  &  Selw.  79. 


Monday, 
Nov.  sr. 

An  abandon- 
ment to  the 
underwriters 
on  ship,  trans- 
fen  freight 
earned  snbse* 
qoently  to 
such  aban- 
donment, 
as  incident  to 
the  ship. 
Therefore, 
where  there 
Lad  been  two 
separate  in- 

sorances  on  a  general  seeking  ship,  the  one  on  ship  and  the  other  on  freight,  and 

the  ship  and  freight  were  abandoned  to  the  respective  underwriters,  who  each 

paw  a  total  low;  and  the  vessel  was  captured  and  recaptured,  and  ultimately 

performed    her  royage,  and  earned  freight  -.—Held,  that  the  underwriters  on 

—*P,  «wef  the  abandonment  of  ship  to  them,  were  entitled  to  such  freight. 


I 
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1815,  the  Jury  found  a  verdict  for  the  defendant  in  error        1820. 


Davidson 


for  71/.  10s.   I0d.  damages,  subject  to  the  opinion  of  the 

Court  of  King's  Bench,  upon  the  following  case  :  ~     *. 

Messrs.  Brotherston  $  Begg  were  owners  of  a  vessel 
called  the  Fanny,  which  was  a  general  seeking  ship,  and 
•ailed  on  a  voyage  from  Rio  de  Janeiro  to  Liverpool,  with  a 
cargo  of  goods  on  freight,  the  property  of  different  persons. 
On  the  27  th  January,  IB  1 4,  Messrs.  Brotherston  6f  Begg 
insured  the  vessel  on  the  said  voyage,  valued  at  7000/.  and 
on  the  2£d  of  April  following,  they  insured  the  freight  of' 
the  said  voyage  by  other  policies,  and  with  other  under- 
writers, and  valued  the  same  at  4000/.  The  vessel,  with  the 
cargo  on  board,  was  captured  in  the  course  of  the  voyage 
by  an  American  privateer,  and  thereupon  Messrs.  Brother- 
ston  4'  Begg  gave  notice  of  abandonment  at  the  same  time 
to  the  respective  underwriters  on  ship  and  freight,  who 
severally  accepted  the  same.  Afterwards,  the  vessel  was  re- 
captured by  one  of  his  Majesty's  ships  of  war,  was  brought 
to  London,  and  by  decree  of  the  High  Court  of  Admiralty, 
restored  to  the  owners,  with  the  cargo,  on  payment  of  sal- 
vage and  expences.  The  vessel  arrived  at  Liverpool,  deli- 
vered her  cargo  there,  and  earned  ber  freight.  It  was  agreed 
between  the  ship  owners  and  underwriters  on  ship,  but  not 
by  the  underwriters  on  freight,  that  the  defendants  (plain- 
tiffs in  error)  should  sell  the  vessel  and  receive  the  produce 
thereof,  and  should  also  receive  thef  freight  of  the  cargo  for 
the  use  and  benefit  of  all  persons  respectively,  who  should 
be  found  to  be  entitled  thereto.  The  underwriters  on  ship 
and  freight  severally  paid  and  satisfied  the  ship-owners  for  a 
total  loss.  The  underwriters  on  ship  paid  the  loss  on  ship 
before  the  underwriters  on  freight  paid  the  loss  on  freight. 
The  defendants  (plaintiffs  in  error)  received  and  paid  to  the 
underwriters  on  ship,  the  amount  produced  by  the  sale  of 
the  ship,  which  was  about  S3  per  cent,  upon  their  respec- 
tive subscriptions  to  the  policy  on  ship.  The  defendants 
(plaintiffs  in  error)  also  received  the  freight  of  the  cargo 
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1820.        which  they  held  under  the  terms  of  the  agreement,  and 

was  351.  165.  5 d.  per  cent,  clear,  00  the  sum  insured  on  ship. 


v.  The  underwriters  on  ship,   and  also    the  underwriter!  01 


Case. 


freight,  severally  claimed  from  the  defendants  (plainttfii  ■ 
error)  the  freight  thus  received.  The  plaintiff  (defendant  a 
£rror)  was  an  underwriter  on  ship,  to  the  amount  of  tiOOL 
and,  as  such,  claimed  to  recover  a  proportion  of  the  money 
received  by  die  defendants  (plaintiffs  in  error)  for  freight 
The  question  for  the  opinion  of  the  Court  of  King's  Beset 
was,  whether  the  plaintiff  (defendant  in  error)  was  entitled 
to  recover.  If  he  was,  the  verdict  was  to  stand,  otherwise 
a  nonsuit  was  to  be  entered. 

The  case  was  argued  in  that  Court,  partly  in  Hilary  ui 
partly  in  Easter  Terms,  1816,  when  three  of  the  Judges  of 
that  Court  (a)  were  of  opinion,  that  the  plaintiff  (defend** 
in  error)  was  entitled  to  recover,  and  he  obtained  judgment 
accordingly.  But  on  the  last  day  of  die  latter  Term,  the  Coart 
gave  leave  that  that  case  might  be  turned  into  a  special  ?er- 
dict,  for  the  purpose  of  obtaining  the  opinion  of  this  Court, 
on  a  writ  of  error.  The  special  verdict  was  in  substaac* 
the  same  as  the  special  case,  and  came  on  for  argument  in 
the  course  of  the  last  Term  (6),  when, 

Mr.  Lit  tied  ale,  for  the  plaintiffs  in  error,  submitted,  that  is 
freight  forms  a  distinct  subject  of  insurance  by  our  law,  it  fol- 
lows that  it  may  be  abandoned  to  the  underwriter  on  fragH 
and  does  not  follow  die  abandonment  of  ship  to  the  under- 
writer on  ship.  There  is  no  decision  precisely  in  point,  tfas 
question  therefore  must  be  determined  on  general  principles) 
as  the  case  of  Thompson  v.  Rowcrqfl(c\  and  those  which  fol- 
lowed it,  were  each  decided  on  its  own  peculiar  circum- 
stances. It  may  be  laid  down  as  a  clear  proposition,  that 
a  contract  by  the  assured  with  the  underwriter  on  ship,  and 
that  with  the  underwriter  on  freight,  are  of  a  wholly  dif* 

(a)  DissentUnte  Mr.  Justice  BayUy, 

(6)  Mr.  Jnstice  Richardson  and  Mr.  Baron  Grdmm  were  absent 

(«0  4  East,  34. 
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fferent  description.    If  therefore,  there  be  two  distinct  in-       1020. 
■urances  on  ship  and  freight,  and  by  abandonment!  die  in-    r>V-N^/ 
Mirer  of  the  one  becomes  entitled  to  the  ship,  so,  equally,  die 
insurer  of  the  other,  will,  by  abandonment,  become  entitled 
to  the  freight    The  underwriter  on  ship  only  engages  to 
be  responsible  in  value,  as  far  as  the  body,  apparel,  and 
tackle  of  the  ship  may  suffer  from  the  perils  insured  against. 
If,  therefore,  the  ship  be  lost,  he  ought  not  by  an  abandon- 
ment to  gain  more  than  the  subject  of  his  insurance : — On  the 
other  hand,  the  underwriter  on  freight   does   not  engage 
for  any  damage  to  the  ship,  nor  for  the  solvency  of  the 
owner  of  the  goods,   nor  of  the    party  who    hires    the 
vessel  on  freight.    If  it  were  otherwise,  it  would  be  most 
unjust,  as  the  insurer  on  ship  by  the  abandonment  to  him, 
would  be  entitled  to  acquire  freight,  although  he  had  paid  no 
consideration  for  it.     Freight  may  be    recovered  on  the 
original  title  under  a  bill  of  lading  or  charter-party ;  it  is 
therefore  a  subject  of  distinct  insurance,  and  applies  only 
to  the  cargo  which  may  be  on  board.    It  has  been  contended, 
however,  that  under  an  abandonment,  a  ship  passes  in  the 
same  way  as  by  a  transfer  or  conveyance  by  sale.    It  is 
true,  that  a  beneficial  interest  in   freight  passes  by  an  as* 
signment  of  ship,  because,  on  the  purchase  and  sale  of  the 
latter,  it  is  the  intention  of  the  parties  that  not  only  the 
body  of  the  ship,  but  all  its  incident*  should  pass,  and  they 
agree  upon  a  price  accordingly,  and  it  is  conveyed  by  ope- 
ration of  law ;   but  there  must  necessarily  be  a  contrary  in- 
tention where  there  is  a  separate  and  distinct  abandonment 
of  ship  and  freight,  for  at  the  time  of  the  abandonment  of 
the  former,  the  underwriters  on  ship  had  no  contract  or  sti-  ' 
pulation  with  respect  to  the  freight.    In  Splidt  v.  Bowlet  (a) 
it  was  determined,  that  a  covenant  in  a  charter-party  to  pay 
freight  to  the  owner  for  the  hire  of  the  vessel,  was  not 
transferred  to  the  vendee  by  a  bill,  of  sale  of  the  ship,  made 

(«)  lOEast,sV9.  See  alio  Ctoaery  v.  Bhcklmrne,  l  Hen.  Bl.  11?  (»> 
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1820.  daring  the  voyage ;  on  the  ground,  that  at  law  the  covenant 
was  not  transferred  to  the  assignees  of  the  ship  by  the 
assignment  of  the  property  in  her,  in  the  same  manner  at 

Ca-*  certain  covenants  run  with  land,  for  that  the  charter-party 
was  a  mere  personal  contract  for  the  payment  of  the  freight, 
and  could  not  be  assigned  to  the  vendees  by  the  transfer  of 
the  property  in  the  ship ;  but  an  underwriter  on  ship  has  ao 
contract  but  on  the  vessel  itself,  which  is  his  only  subject  of 
insurancey  whereas  a  right  to  freight  depends  on  any  agree- 
ment that  may  be  entered  into  between  the  parties,  if  aa 
underwriter  on  ship  were  to  be  deemed  liable  to  a  loss  oa 
freight,  he  would  require  a  larger  premium,  but  all  he 
undertakes  to  insure  against  is  the  loss  of  the  vessel.  If  the 
freight  earned  subsequently  to  the  abandonment,  be  trans- 
ferred to  the  underwriter  on  ship,  it  would  amount  to  a 
fraud  on  the  underwriter  on  freight ;  and  there  can  be  no  dif- 
ficulty in  apportioning  to  each  set  of  underwriters  the  respec- 
tive sums  to  which  they  may  respectively  be  entitled  on  ship 
and  freight.  It  is  immaterial  to  an  underwriter  on  freight 
whether  the  owner  of  the  ship  had  insured  her  or  not,  bat 
if  he  had  insured  both  ship  and  freight,  and  abandoned  the 
former  only,  it  would  not  prevent  the  underwriter  on  freight 
from  recovering.  The  respective  rights  of  the  parties  are 
fixed  when  the  insurance  is  entered  into,  and  there  is  neither 
hardship  nor  illegality  in  there  being  different  insurances  oo 
ship  and  freight,  and  there  is  no  legal  principle  to  shew, 
that  the  owner  could  be  entitled  to  the  latter,  unless  he  had 
entered  into  a  distinct  contract  for  it.  The  claims  of  the 
underwriters,  as  well  as  the  subject-matter  of  the  insurance 
on  ship  and  freight,  are  separate  and  distinct,  for  if  a  person 
purchase  a  ship  under  a  contract,  he  can  only  be  entitled  to 
her  body  and  tackle,  but  if  a  ship  and  cargo  be  assigned  to 
him  at  sea,  the  freight  might  be  considered  as  incident  to  it. 
As,  therefore,  the  underwriters  on  freight  had  in  this  case  a  se- 
parate claim,  the  owners  could  not,  by  abandonment,  transfer 
to  the  underwriters  on  ship  any  thing  more  than  the  ship  itself* 
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In  Mestaer  v.  Gillespie  (a)  the  Lord  Chancellor  said  "  that        1820. 
actions   have    been  frequently  brought  upon  insurances  oil     dAVid§oji 
the  freight  and  on  the  ship,  in  which  the  owners  were  dis-        ^»« 
tinct  persons,  and  that  in  Camden  v.  Anderson  (b)  it  waa 
never  doubted  that  the  property  in  the  freight  and  in  the 
ship  might  be  in  different  persons."    It  appears,  therefore, 
that  if  the  owner  of  a  ship  has  not  insured  freight,  he  may 
be  entitled  to  it  after  he  has  abandoned  her  to  the  under- 
writer on  ship,  as  well  as  the  underwriter  on  freight,  in  case 
be  had  insured  such  freight ;  for  underwriters  on  ship  have 
nothing  at  all  to  do  with  the  freight,  and  if  a  vessel  be  aban- 
doned to  them,  the  freight  subsequently  earned  belongs  to  the 
owner,  and  he  may  do  with  it  whatever  he  pleases. 

Mr.  Scarlett,  contrd. — It  has  been  contended  for  the 
'  plaintiffs  in  error,  that  this  case  must  be  decided  on  prin- 
ciple only,  but  all  the  previous  authorities  are  precisely 
against  the  doctrine  contended  for.  It  must  be  admitted, 
that  if  a  ship-owner  parts  with  his  interest  in  her,  the 
party  who  purchases  is  entitled  to  the  freight,  although 
there  be  no  specific  contract  or  reservation  respecting 
it.  Freight  being  the  earnings  of  a  ship,  it  must  follow 
die  property  in  her.  Under  the  assignment  of  a  vessel, 
freight  has  always  of  necessity  been  deemed  to  pass  to  the 
assignee.  That  principle,  therefore,  is  illustrative  of  the 
present  case. .  There  is  no  distinction  to  be  drawn  between 
an  abandonment  and  an  assignment  of  a  ship,  they  only 
differ  as  to  the  mode  of  transferring  the  property  in  her.  A 
conveyance  may  be  made  under  the  register  acts,  but  there 
is  no  ground  of  distinction  to  be  drawn  between  that  and  an 
ordinary  conveyance — they  are  both  voluntary.  By  an 
abandonment  to  an  underwriter  on  ship,  all  the  interest  of 
the  owner  becomes  vested  in  him.  If  the  voyage  be  prose* 
cuted  further,  it  is  at  his  expence.  So,  if  she  be  lost,  he  is 
subject  to  such  loss.    It  must  therefore  follow  as  a  matter 

(«)  11  Vcs.  629. (6)  5  Term  Rep.  709. 
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1830.        of  necessity,  that  if  he  be  liable  on  the  one  hand,  to,  u 
Satidsom     *^e  **"P  mQ8t  ^  cons*('ered  *•  bis  property,  he  must  be 


*•  entitled  to  the  freight  subsequently  earned  by  her  as 

the  owner,  as  though  he  were  in  fact  the  owner  of  the  skip 
himself.  It  must  be  inferred,  that  when  parties  enter  into  a 
contract,  they  must  be  aware  of  all  the  legal  consequences 
attached  to  it ;  for  instance,  if  a  vessel  be  captured  sad 
restored  to  its  former  owner,  be  must  be  aware  that  be  is 
liable  to  the  expences  of  salvage.  It  is  peculiar  to  this 
country,  that  insurances  on  ship  and  freight  form  distinct 
subjects  of  insurance.  In  Camden  v.  Anderson  (a)  it  wis 
held,  that  the  right  of  freight  results  from  the  right  of  owner- 
ship, and  that  it  was  not  only  incident  to  a  ship,  but  in- 
separable from  her,  as  rent  is  to  that  of  land;  and  the  prin- 
ciple there  laid  down  was  carried  to  its  most  rigorous  extent 
So,  iu  Morrison  v.  Parson*  (b)  it  was  determined,  that  if 
the  owner  of  a  ship,  having  chartered  her  for  a  voyage, 
assigns  her  before  the  voyage,  though  he  afterwards  assigo 
the  charter-party  to  another,  if  she  earns  freight,  the  assignee 
of  the  ship  is  entitled  to  the  freight,  as  incident  to  the  ship, 
although  he  could  not  sue  on  the  charter-party  otherwise 
than  in  the  name  of  the  assignor.  But  it  was  expressly  de- 
cided in  that  case,  that  payment  of  freight  to  the  assignee  of 
a  chartered  ship  must  be  considered  as  paymeut  to  die 
original  owner.  If  this  doctrine  be  applied  to  the  case  of 
an  abandonment,  the  case  of  Morrison  v.  Parsons  is  deci- 
sive of  the  present.  This  question  will  not  affect  any 
rights  of  the  underwriters  on  freight  and  the  assured,  and 
the  cases  of  Thompson  v.  Rowcroft  (c),  Leatham  v. 
Terry  (d),  M'Carthy  v.  Abel(e),  Sharp  v.  Gladstone  (J), 
as  well  as  Splidt  v.  Bowles  (g),  are  not  only  applicable  to 
the  present,  but  are  decisive  to  shew,  that  the  defendant  in 
error  is  entitled  to   recover.     Although  in  Green  v.  The 

(a)  5  Term  Rep.  709. K&)  2  Taunt.  407.  (c)  4  East,   34. 

(d)  3  Bos.  &  Pal.  479. («)  5  East,  388 (/)  7  East,  **.. 

(g)  10  East,  279. 
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Royal  Exchange  Assurance  Company  (a),  and  Idle  v.  the       1890* 

Same  (£),  it  was  held,  that  under  the  circumstance!,  there  was       ^^ 

Davioiov 
no  necessity  for  an  abandonment  of  the  freight ;— still,  a  ship  *. 

and  cargo  may  be  abandoned  because  they  are  both  in  esse  at       Case* 
the  time  of  the  abandonment    It  therefore  follows,  that 
abandonment  can  only  be  made  of  that  which  is  capable  of 
being  taken  possession  of  by  the  person  to  whom  it  is  aban-  . 
doned.    Freight  may  or  may  not  be  earned,  and  the  right  to 
it  stands  in  the  same  situation  as  the  right  to  the  perform- 
ance of  a  personal  contract,   which,  as  it  is  not  reduced 
into  possession,  must  be  considered  as  a  chose  in  action,  and 
not  capable  of  assignment.    If,  therefore,  freight  be  not 
assignable,   it  follows  of  necessity,  that  an  abandonment 
of  it  to  an  insurer  on  freight,  will  not  affect  the  rights  of  an 
insurer  on  ship,  to  whom  an  abandonment  has  also  been 
made  of  ship,  for    abandonment  is   merely  a  species  of 
assignment  between  the  assured  and  the  underwriters.    Here, 
the  owners  having  abandoned  to  the  underwriters  on  ship, 
conveyed  to  them  not  only  their  interest  in  the  ship  itself, 
but  her  future  earnings,  which  were  not  effected  by  the  aban- 
donment to  the  underwriters  on  freight,  for  the  latter  could 
not  be  assignable  without  a  special  contract  or  an  actual  agree- 
ment The  underwriters  on  ship,  may,  immediately  after  the 
abandonment,  turn  her  to  any  advantage  they  may   think 
proper,  but  how  can  freight  be  earned  subsequently  to  such 
abandonment,  if  the  abandonee  be  not  entitled  to  take  pos- 
session of  the  ship,  so  as  to  be  enabled  to  endeavour  to 
obtain  it.    As,  therefore,  the  possession  of  the  ship,  is  on 
the  abandonment  of  the  owners,  vested  immediately  in  the 
underwriters  on  ship,  the  rights   of   the  underwriters   on 
freight  cannot  alter  their  property.     If  there  be  an  insurance 
on  ship  by  one  set  of  underwriters,  and  on  freight  by  an- 
other, and  the  owner  assign  her  during  her  voyage  to  others, 
who  change  her  destination,  the  policy  on  freight  is   dis- 
charged ;  and  the  same  rule  applies  if  the  underwriters  on 

•  (a)  1  Marsh.  447.  (6)  Autc,  vol.  iii.  p.  115. 


Davidson 

V. 
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1820.  "hip  were  to  alter  the  course  of  the  voyage  after  an  aban- 
donment to  them.  They  must  be  considered  so  far  n 
possession  of  her  that  they  may  be  empowered  either  to  alter 

Cm*  the  destination  of  the  voyage,  or  break  her  up,  or  if  At 
pursues  the  same  voyage,  still,  the  property  in  her  is  vested 
in  them.  Neither,  therefore,  on  principle,  nor  by  previoas 
decisions,  can  the  plaintiffs  in  error  as  underwriters  on 
freight,  have  any  claim  to  such  freight  against  the  defendant 
in  error  as  an  underwriter  ou  ship,  and  more  especially  so, 
as  he  has  paid  a  total  loss. 

Mr.  Littledale,  in  reply. — It  has  been  said;  that  freight  a 
as  incident  to  a  vessel  as  rent  is  to  land,  but  it  bears  no 
analogy  whatever  to  rent  issuing  out  of  land,  which  is  in- 
cident to  the  reversion  and  never  assigned.  Where  there 
are  separate  insurances  on  ship  and  freight,  the  rights  of  the 
parties  are  wholly  distinct.  The  case  of  Spldit  v.  Botcla 
was  determined  under  particular  circumstances,  and  the 
rights  of  the  parties  to  receive  the  freight  depended  on  the 
covenant  contained  in  the  charter-party  of  affreightment. 
The  case  of  Thompson  v.  Rowcroft,  and  those  which  followed 
it,  are  also  distinguishable  from  the  present,  as  the  freight  was 
there  considered  as  arising  from,  and  incident  to  the  ship. 
Here,  the  owners  gave  notice  of  abandonment  at  the  same 
time  to  the  respective  underwriters  on  ship  and  freight.  They, 
therefore,  contemplated  that  she  was  wholly  lost.  Whether 
she  were  re-captured  or  not  was  wholly  fortuitous.  It  has 
also  been  contended,  that  if  an  underwriter  on  ship  obtains 
her  by  re-capture,  he  may  fit  her  out  and  send  her  on  what 
voyage  he  pleases,  but  in  that  case  the  freight  subsequently 
derived  Mould  not  be  earned  according  to  the  original  con- 
tract, for  the  voyage  would  be  completely  altered.  The 
true  line  of  distinction  turns  on  the  ground,  that  in  this 
country,  ship  and  freight  may  be  distinct  subjects  of  insur- 
ance, and  consequently  the  underwriters  on  the  latter  are 
entitled  to  all  the  rights  aud  privileges  which  may  accrue  to 
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them  from  an  insurance  on  freight,  notwithstanding  technical        1820. 
rules,   on  which  the  whole  law  of  insurance  is   founded,    davidiom 
Where,  therefore,  there  is  a  separate  abandonment  of  ship  •• 

and  freight,  it  does  not  operate  as  the  transfer  of  a  ship  by 
sale.  The  underwriter  on  the  one,  merely  insures  the  ma- 
terials  of  which  the  vessel  is  composed,  and  on  the  other 
hand,  the  underwriters  on  freight  must  be  deemed  to  be  en- 
titled to  all  the  advantages  that  may  accrue  therefrom,  as 
the  underwriters  on  ship,  may,  after  abandonment,  be 
entitled  to  the  body  of  the  ship  itself.  Although  it  may  . 
be  contended,  that  freight  is  not  the  subject  of  abandon- 
ment, still,  in  cases  of  a  total  loss,  the  underwriters  thereon 
are  entitled  to  the  same  privileges  and  advantages,  as  if  it 
were  a  tangible  material,  although  the  party  with  whom  the 
contract  for  the  affreightment  of  a  vessel  was  made,  is  the 
proper  person  to  sue  upon  that  contract  for  the  non-payment 
of  freight,  notwithstanding  he  may  have  assigned  his  interest 
in  the  vessel  to  another  since  the  making  of  the  contract, 
and  before  the  commencement  of  the  action. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Dallas  on  this  day  delivered  the 
following  judgment  :— 

This  case  comes  before  the  Court  on  error  from  the  King's 
Bench,  and  it  will  not  be  necessary  to  state  the  facts  in  detail, 
as  they  will  be  found  fully  and  accurately  set  forth  in  the 
printed  report  of  what  passed  on  the  original  hearing.  It 
will  be  sufficient  to  observe,  that  there  having  been  two 
separate  insurances,  the  one  on  ship,  and  the  other  on  freight, 
and  the  ship  having  been  captured  in  the  course  of  the 
voyage,  and  re-captured,  and  having  ultimately  earned 
freight,  and  there  having  been  an  abandonment  of  ship  to 
the  underwriters  on  ship,  and  of  freight  to  the  underwriters 
on  freight,  the  question  arises,  whether  upon  such  abandon- 
ments, the  abandonment  of  ship  includes  freight,  or  whether 
the  underwriters  on  freight  are  entitled  thereto,  as  having 


j 
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1820.  stress  upon  the  feet,  that  freight  passes  under  a  general  as- 
signment of  ship,  because  it  appears  to  me  that  this  is  begging 
the  question,  which  arises  on  a  supposed  distinction  rest- 

Cxtu.  jog  UpOD  abandonment  as  different  from  common  trans- 
fer. The  effect  of  it,  correctly  considered,  is  only  to  remit 
the  question  to  the  general  operation  of  law,  supposing  the 
distinction  contended  for  to  fail.  Nor  do  I  place  reliance  on 
the  assignee  of  the  ship  becoming  the  owner  of  her,  in  a 
common  case,  for  here  again,  the  question  turns  upon  the 
asserted  distinction.  Neither  do  1  give  weight  to  the 
mere  fact  of  separate  insurances,  for  this  also,  would  be  to 
take  the  point  for  granted,  and  they  are  not  separate  but 
connected,  if  made  under  a  general  understanding  that  each 
shall  refer  to,  and  be  regulated  by  the  other. 

But  the  case  seems  to  me,  to  result  to  this ;  if,  in  every 
other  case  of  transfer,  the  freight  follows  the  assignment  of 
the  ship,  and  if  abandonment  be  but  a  different  term  for 
assignment,  and  the  same  in  effect,  unless  modified  to  a 
different  purpose  by  the  agreement  of  parties ;  and  if  in  this 
case,  so  far  from  there  being  any  such  agreement,  either 
actual  or  in  fact,  or  in  law  to  be  implied,  the  contrary  is  to 
be  presumed,  (the  case  only  amounting  to  claim  on  one  side, 
and  resistance  to  such  claim  on  the  other,)  the  reason  fails 
for  taking  this  case  out  of  the  general  law,  and  cousequendy 
the  underwriters  on  ship,  under  the  abandonment  to  them  of 
ship,  are  entitled  to  freight : — And  in  so  deciding,  we  shall 

'  not  break  in  upon  the  general  legal  principle,  by  engrafting 

upon  it  an  anomaly  of  doubtful  convenience,  nor  will  the 
decision  lead  to  any  difficulty  in  future,  as  ship  and  freight 
may  be  made  the  subject  of  one  and  the  same  insurance ;  or 
if  there  be  any  practical  objection  to  this,  of  which  I  am 
not  aware,  the  parties  may  contract  with  reference  to  the 
law  as  finally  now  settled,  supposing  the  case  to  end  here. 

I  will  merely  further  state,  that  I  have  avoided  going  into 
much  that  has  on  former  occasions  been  closely,  or  loosely 
applied  to  the  subject,  having  confined  myself  for  the  reasons 
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given,  and  which  I  will  not  repeat,  to  a  single  and  general        1820. 
view  of  it. 


Davidson 

v. 


In  conclusion,  I  have  only  to  add,  that  the  judgment  of        Case. 
the  Court  of  King's  Bench  must  be 


Affirmed. 


Lloyd,  Assignee  of  Warwick,  a  Bankrupt,  r.  Hbath-      Monday, 

^  Nov.  f7. 

COTE,  bsq. 

This  was  fcn  action  for  money  had  and  received,  and  brought  A  denial  by  a 
by  the  plaintiff  as  assignee  of  Warwick,  a  bankrupt,  against  collector  of 
die  defendant,  as  Sheriff  of  Hertfordshire,  to  recover  from  the  b?ghvrU*rates 
hitter,    the  fruits  of  an  execution  which  had   been  levied  w*°  caUe? for 

assessment* 

against  the  goods  of  the  bankrupt,  the  produce  of  which  re-  dne  from 

mained  in  the  hands  of  the  defendant.  had  given  a 

At  the  trial  of  the  cause  before  Mr.  Baron  Wood,  at  the  ^^J^T 

last  Assises  at  Hertford,  the  trading  was  admitted,  and  a  no-  to  all  comers, 

tice  given  to  dispute  the  commission  and  act  of  bankruptcy,  bankruptcy; 

With  respect  to  the  latter,  it  was  proved  by  the  bankrupt's  ^sufficient*1*' 

servant,  that  on  the  9th  of  February,  he  told  his  wife  that  he  evidence  of  a 
'  J7  %  beginning  to 

had  a  bill  to  make  up  to  send  to  London,  and  desired  her  to  keep  home, 
say  that  he  was  not  at  home,  if  any  person  called.    That  to  delay  cre- 
shortly  afterwards,  the  collector  of  the  highway  and  church  £et°r8n'~a,Jd  a 

rates  called,  and  asked  the  bankrupt's  wife   if  he  was  at  keep  bouse 

•  iiiiti  *>         it  w't" sacn  *n* 

home,  and  told  her,  that  he  came  for  a  church  rate,  amount-  tent,  constu 

ing  to  85.  9d.  and  the  highway  duty  to  a  like  amount ;  to  ^knmtcy1,  °f 
which  the  wife  answered,   that  he  must  call  again,  as  the  although  no 

.   creditor  is  ac- 
bankrupt  was  not  at  home.   Evidence,  however,  was  adduced  tually  delayed 

to  shew  that  he  was  at  home  at  this  time,  aud  employed  in      Declarations 

his  yard  sawing  wood  ;  it  was  also  proved  that  the  rates  were  "'nifrupt*^. 

due.  and  that  they  had  regularly  been  paid  before,  when  it  fore  and  after 

J  °         J  r  the  issuing  of 

a  commission 
against  him,  are  inadmissible  to  shew  that  it  was  founded  in  fraud. 
VOL.  V.  I 
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1820.        was  objected  for  the  defendant,  that  the  collector  of  these 
rates,  could  not  be  considered  as  a  creditor  within  the  bank- 


Lloyd 
v.  rupt  laws,  as  there  was  no  debt  due  to  him,  in  respect  of 

iat  cote.  wj1jcj1  jje  might  8ue  out  a  commission,  or  arrest  the  party,  and 
consequently,  that  a  denial  to  him  did  not  constitute  an  act 
of  bankruptcy,  by  beginning  to  keep  house  with  intent  to 
delay  creditors.  The  learned  Baron,  however,  over-ruled 
the  objection.  In  order  to  establish  the  petitioning  creditor's 
debt,  it  was  proved  that  the  bankrupt  was  indebted  to 
Messrs.  Lloyd  in  the  sum  of  91/.  11*.  3d.  before  the  act 
of  bankruptcy  was  committed,  and  in  the  further  sum  of  80/. 
to  one  Cooper,  for  linen  goods  furnished  by  him ;  and  a 
question  arose,  as  to  whether  the  credit  on  which  these  goods 
had  been  sent,  had  expired  or  not ;  and  the  learned  Judge 
was  inclined  to  think,  that  there  was  not  sufficient  evidence 
to  shew  that  the  credit  was  at  an  end,  and  observed  to  the 
Jury,  that  unless  it  was  clear  that  the  credit  had  expired, 
the  defendant  would  be  entitled  to  a  verdict  (a).  It  was 
further  proposed  to  prove  that  the  commission  was  fraudu- 
lent, as  it  was  issued  at  the  instigation  of  the  bankrupt  him- 
self ;  and  it  was  contended,  that  he  was  a  competent  witness* 
as  the  object  of  his  testimony  would  be  to  defeat,  and  not  to 
uphold  the  commission,  and  that  declarations  made  by  him 
before  and  after  the  issuing  thereof,  were  admissible  for  this 
purpose.  But  the  learned  Judge  held,  that  such  evidence 
was  not  receivable,  and  that  the  bankrupt  could  not  be  ex- 
amined as  to  this  fact,  and  be  left  it  to  the  Jury  to  deter- 
mine, first,  whether  there  was  a  denial  by  the  bankrupt's 
wife  to  the  collector  of  the  rates  in  question,  and  whether 
the  sums  he  applied  for,  were  due  from  the  bankrupt  at  the 
time,  so  as  to  constitute  a  beginning  to  keep  house  with  in- 
tent to  delay  a  creditor ;  and  secondly,  whether  there  was  a 
debt  due  from  the  bankrupt  to  Cooper  before  the  act  of 
bankruptcy.  They  found  in  the  affirmative,  and  accordingly 
gave  a  verdict  for  the  plaintiff. 

(a)  This  point  was  abandoned  in  the  argument  for  the  new  trial* 
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Mr.  Serjt  Lens,  on  a  former  day  in  this  Term,  applied  for       1820. 

a  rule  nisi  that  this  verdict  might  be  set  aside,  and  a  new       .^"^ 

D  '  Lloyd 

trial  granted,  on  the  grounds,  first,  that  the  act  of  bankruptcy  v. 

was  not  established;  secondly,  that  the  verdict  as  to  the 
petitioning  creditor's  debt,  was  contrary  to  evidence,  and 
the  opinion  of  the  learned  Judge;  and  thirdly,  that  evi- 
dence to  defeat  the  commission  had  been  improperly  re- 
jected. But  the  Court  observed,  that  declarations  of  the 
bankrupt  after  the  issuing  of  the  commission,  could  not  be 
received,  and  that  he  was  therefore  an  incompetent  witness 
for  the  purpose  proposed ;  and  the  rule  was  accordingly 
granted  on  the  two  first  points  only.  As  to  the  act  of 
bankruptcy,  the  learned  Serjeant  admitted,  that  on  the  au- 
thority of  Jeffs  v.  Smith  (a),  a  denial  by  a  trader  to  a  tax- 
gatherer  calling  for  the  assessed  taxes,  and  property  tax, 
was  sufficient  to  constitute  an  act  of  bankruptcy,  but  the 
principle  of  that  decision  clearly  appeared  to  be,  that  the 
Crown  might  proceed  immediately  against  the  person  of  the 
debtor,  as  well  as  against  his  estate,  whereas,  the  only  remedy 
for  the  non-payment  of  the  highway  assessment  in  this  case, 
was  given  by  the  13  Geo.  3.  c.  78.  *.  68.  (ft),  from  which  it  is 
manifest,  that  no  demand  could  be  immediately  enforced,  and 
consequently,  it  was  not  such  a  debt  as  would  support  a  com- 
mission, or  for  which  the  debtor  could  be  arrested.  The 
same  principle  applies  to  thek  church  rate,  which  in  this  case 
was  only  recoverable  by  the  mode  pointed  out  by  the  statute 
53  Geo.  3.  c.  127.  s.  7.  (c),  and  where  that  statute  does  nqjt 
apply,  the  only  remedy  is  in  the  Ecclesiastical  Court. 

(«)  %  Taunt.  401. 

(6)  By  which  it  is  enacted,  that  if  any  person  should  refute  or  neg- 
lect to  pay  the  sum  assessed  upon  him,  by  any  assessment  to  be  made 
in  pursuance  of  that  act,  within  ten  days  after  demand  thereof  made, 
the  same  should  be  levied  by  the  surveyor,  or  any  other  person  autho- 
rised, by  warrant  of  one  Justice  of  the  Peace,  by  distress ;  and  in 
default  of  distress,  it  should  be  lawful  for  such  Justice  to  commit  the 
person  so  refusing  to  the  common  gaol,  there  to  remain  until  he  should 
have  paid  the  sum  so  assessed,  and  the  costs  and  charges  occasioned  by 
such  neglect  or  refusal. 

(t )  Which,  after  reciting  that  it  was  expedient  that  chnrch  rates  of 
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1820.  Mr.  Serjt.  Teddy  now  shewed  cause.     The  main  question 

^^         is,  whether  the  bankrupt  began  to  keep  house,  with  an  intent 

r.  to  defraud  or  delay  his  creditors.     It  is  quite  clear  that  he 

Heaxhcotk 

caused  himself  to  be  denied  to  the  collector,  who  must  be 

considered  as  a  creditor,  as  the  assessments  demanded  by  him 

constituted  a  debt  due  from  the  bankrupt  at  the  time.     As 

to  whether  it  amounted    to   an  absenting   himself  was   not 

raised  at  the  trial.     It  is  not  necessary  that  there  should  be 

a  denial  to  a  creditor ; — if  there  be  a  beginning  to  keep  house 

it  is  sufficient.     Ip  Bayly  v.  Sch afield  (a),  it  was  held,  that 

if  a  trader  under  an  arrest  for  debt,  escape  from  the  officer, 

and  remain  in  another  person's  house  until  dark,  and  then 

return  home,  and  give  directions  to  be  denied  to  any  one  that 

called,  it  constituted  one  or  more  act  or  acts  of  bankruptcy! 

under  the  meaning  of  the  words  of  the  statute, "  beginning  to 

to  keep  house,"  or  "otherwise  absenting  himself/'    And  Mr. 

Justice  Le  Blanc  there  said  (6),  "  a  denial  is  not  one  of  the 

acts  of  bankruptcy  enumerated  in  the  statute.     It  has  indeed 

been  received  as  conclusive  evidence,  if  unexplained,  of  an 

limited  amount  unduly  refused   or  withheld,  should  in  certain  cases,  be 
more  easily  and    speedily  recovered,   it  was    enacted,  that  after  the 
passing  of  that  act,  if  any  one  duly  rated  to  a  church  rate,  the  validity 
whereof  has  not  been  questioned  in  any   Ecclesiastical  Court,  should 
refuse  or  neglect  to  pay  the  same  sum  at  which  he  was  so  rated,  it  should 
be  lawful  for  any  one  Justice  of  the  Peace  of  the  same  county,  &c. 
where  the  church  was  situated,  in  respect  whereof  such  rate  should  have 
been  made,  upon  the  complaint  of  any  churchwarden  or  churchwardens, 
who  ought  to  receive  and  collect  the  same,  by  warrant  under  the  hand 
and  seal  of  such  Justice,  to  convene  before  any  two  or  more  of  such 
Justices,  any  person  so  refusing  or  neglecting  to  pay  such   rate,    and 
to  examine  upon  oath  into  the  merits  of  the  said  complaint,  and  by  order 
under  their  hands  and  seals,  to  direct  the  payment  of  what  was  dne 
and  payable  in  respect  of  such  rate,  so  us  the  sum  ordered  and  directed 
to  be  paid  as  aforesaid,  do  not  exceed  10J.  over  and  above  the  reasonable 
costs  and  charges,  to    be    ascertained   by  such    Justices;   and   npoa 
refu*f  1  or  neglect  of  such  party  to  pay  according  to  such  order,  it 
should  be  lawful  for  any  one  of  such  Justices,  by  warrant  under  his 
hand  and  seal,  to  levy  the  money  thereby  ordered  to  be  paid,  together 
with  the  amount  of  such  costs  and  charges,  by  distress  and  sale  of  the 
goods    of  such    offender,   rendering    only   the  overplus  to    him,    the 
necessary  charges   of  distraining   being  thereout   fust  deducted    and 
allowed  by  the  said  Justices, 
(a)  1  Maul.  &  Selw.  338.  (6)  Id.  352. 
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act  of  bankruptcy,  by  beginning  to  keep  house ;  but  it  is  not        18*20. 
the  only  evidence  by  which  an  act  of  bankruptcy  may  be        ^^ 
established.  It  may  be  proved  also,  by  evidence  of  his  absent-  v. 

ing  himself,  or  of  his  keeping  his  house  with  inteut  to  delay 
his  creditors;"  and  Mr.  J  ustice  Bay  ley  observed,  (a)  that 
"  an  actual  denial  to  a  creditor  is  not  essential  to  constitute  an 
act  of  bankruptcy  by  beginning  to  keep  house."  Here, 
there  can  be  no  doubt  as  to  the  intent ;  and  in  Dudley  v. 
Vaiighan  (b)  it  was  determined,  that  if  a  trader  withdraws 
from  one  part  of  his  house  where  he  had  before  usually  sat, 
and  where  there  was  free  access  to  him,  to  a  more  retired 
part  of  it,  to  avoid  personal  applications  for  money,  by 
means  whereof  his  creditors  were  prevented  from  impor- 
tuning him,  it  is  a  beginning  to  keep  house,  within  die 
meaning  of  the  statute.  So,  here,  it  appeared  that  the 
bankrupt  went  from  his  house  to  the  yard.  The  intent 
to  delay  creditors  is  strengthened  by  an  act  of  denial, 
although  such  denial  does  not  of  itself  constitute  an  act 
of  bankruptcy.  So,  in  Robertson  v.  Liddell(c)  it  was  held, 
that  an  intention  to  delay  creditors,  although  no  delay 
takes  place,  is  an  act  of  bankruptcy,  and  a  denial  is  usually 
giveu  in  evidence,  not  to  shew  the  fact  of  the  creditors  being 
delayed,  but  as  evidence  to  explain  the  equivocal  act  of  the 
trader's  keeping  in  his  house,  and  to  shew  that  he  began  to 
keep  house  with  intent  to  delay  his  creditors.  But  this  case 
is  undistinguishable  in  principle  from  that  of  Jeffs  v. 
Smith  i  and  whether  process  could  be  immediately  sued  out 
or  not,  to  recover  the  arrears  of  the  church  and  highway  rates, 
the  collector  was  equally  a  creditor,  whatever  the  nature  of 
his  remedy  might  be,  provided  the  rates  were  due  at  the 
time  they  were  demanded,  and  they  constituted  a  debt  from 
the  moment  of  the  assessment.  The  bankrupt  caused  him- 
self to  be  denied  to  a  person  who  had  a  legal  demand,  and 
-who  was  no  less  a  creditor  than  another,  because  he  had  no 
immediate  remedy  or  mode  of  enforcing  it,  and  whether  he 
(a)  1  Maul.  &  Selw.  354.  (6)  1  Campb.  271.  ■         (c)  9  East,  487. 
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1820.       called  to  collect  taxes  due  to  the  crown,   or  rates  for  the 
v#^        benefit  of  the  public,  it  makes  no  difference  whatever.    The 
Ll°YD       statutes  relative  to  bankrupts  make  no  distinction  between 
Hiathcotb.   debts  recoverable  immediately  at  law,  and  those  which  may 
become  payable  in  future,  for  by  the  7  Geo.  1.  c.  31.  *.  1- 
bilb  and  notes,  although  not  due  at  the  time  of  issuing  a 
commission,  are  proveable  under  it,  on  deducting  a  rebate  of 
interest ;  and  by  the  49  Geo.  3.  c.  121.  $.  9-  all  bona  jide 
debts  not  payable  at  the  time  of  the  bankruptcy,  may  be 
proved  on  those  terms.     So,  by  the  5  Geo.  2.  c.  30.  s.  22. 
persons  having  such  securities  may  become  petitioning  cre- 
ditors, though  they  may  not  have  the  immediate  means  of 
suing  out  execution.     Here,  there  was  not  only  a  manifest 
intent  by  the    bankrupt  to   delay  bis   creditors,   and  of  his 
beginning  to  keep  house  for  that  purpose,  but  a  sufficient 
absenting  himself  to  constitute  an  act  of  bankruptcy  within 
the  meaning  of  the  statute. 

Mr.  Serjt.  Lens,  in  support  of  the  rule. — As  to  whether 
there  was  a  sufficient  absenting  himself  by  the  bankrupt,  to 
constitute  an  act  of  bankruptcy,  requires  further  evidence,  and 
that  point  was  not  raised  at  the  trial.     It  has  never  been  de- 
cided, that  a  person  can  be  deemed  to  have  absented  himself, 
Ey  merely  going  from  one  part  of  his  premises  to  another. 
The  cases  cited  as  to  this  point,  do  not  prove  the  position  con- 
tended for ;  and  in  Bayly  v.  Schqfield  the  trader  had  escaped 
into  another  person's  house,  and  the  judgment  of  die  Court 
was  founded  expressly  on  that  circumstance.    But  here,  his 
merely  going  from  his  house  to  his  yard  was  not  an  absenting 
himself  to  delay  his  creditors.     The  only  point  in  question 
therefore,  is,  whether  the  collector  of  the  rates,  who  stands  in 
the  situation  of  an  officer  having  a  particular  remedy  afforded 
him  by  the  statutes,  in  case  of  default  of  payment  of  such  rates, 
can  be  considered  as  a  creditor  in  the  present  instance.     He 
had  at  first  only  a  power  to  demand  payment,  and  in  case  of  re- 
fusal to  pay  the  sums  assessed  within  ten  days  from  the  time  of 
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such  demand,  to  levy  the  same  by  distress!  under  the  13  Geo.  3.        1690. 
c.  78.  in  default  of  which,  the  party  refusing  might  be  com-        llotd 

mitted  to  prison  until  the  sums  so  assessed  were  paid ;  and  •• 

.       ^  ^  ....  Hbathcot«« 

the  53  Geo.  3.  c.  127.  contains  a  similar  provision,  as  on  com- 
plaint of  the  churchwarden  to  a  Magistrate  of  a  person  neg- 
lecting to  pay,  such  Magistrate  may  after  order,  issue  his  war- 
rant to  levy  the  sum  due  by  distress  and  sale.    The  pay- 
ment of  these  sums  therefore,  could  not  be  enforced  either 
by  distress  or  otherwise,  until  the  expiration  of  ten  days 
from  the  time  the  demand  was  made,  or  after  the  order  was 
issued,  and  they  cannot  be  said  to  be  due,  or  constitute  a 
debt,  until  the  pro  visions  of  those  statutes  had  been  complied 
with  in  this  respect.     It  is  therefore,  in  the  nature  of  an 
inchoate  debt,  creating  a  mere  liability  to  pay  in  the  first 
instance ;  and  if  the  person  on  whom  the  demand  is  made 
happens  to  be  from  home,  no  proceedings  can  be  taken 
against  his  goods  or  person,  either  by  distress  or  otherwise, 
until  *  the  expiration  of  the  time  limited  by  those  statutes. 
In  Jeffs  v.  Smith,  it  was  a  debt  due  to  the  King,  and  the 
Crown  might  have  sued  immediately,  without  the  interval  of 
ten  days,  or  waiting  for  the  order  of  a  Magistrate.    The 
statutes  which  have  been  referred  to  as  applicable  to  cases 
of  bankruptcy,  are  inapplicable  to  the  present  question,  for 
in  Ex  parte  Levi  (a)  it  is  stated,  that  the  denial  must  be  to  a 
creditor  who  has  a  debt  at  that  time  due,  and  that  a  denial 
to  the  holder  of  a  security  payable  at  a  future  day,  will  not 
be  sufficient  to  constitute  an  act  of  bankruptcy,  although  the 
security  be  such  as  may  be  proved  under  the  commission,  by 
7  Geo.  1.  c.  31.     So,  the  49  Geo.  3.  extends  only  to  the 
proving  such  debts  under  the  commission.    A  petitioning 
creditor  must  have  a  debt  which  can  be  enforced  by  law. 
As,  therefore,  the  collector  could  not  enforce  payment  of 
the  assessments  on  the  day  he  called,  he  could  not  be  deemed 
a  creditor  of  the  bankrupt,  for  he  could  not  then  sue  him 
or  have  his  remedy  by  distress.    The  denial  to  him,  there- 
(a)  7  Vin.  Abr.  61,  pi.  14,  tit.  Creditor  and  Bankrupt. 
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1820.        fore,  did  not  afford  any  evidence  of  the  bankrupt's  keeping 

£^u        house  with  intent  to  delay  a  creditor,  although  it  might  be 

„     «•  otherwise  if  such  an  intention  had  been  proved. 

Hsatucotk.  * 

Lord  Chief  Justice  Dallas. — A  denial  to  a  creditor 
does  not  of  itself  constitute  an  act  of  bankruptcy,  but  is 
only  presumptive  evidence  of  a  beginning  to  keep  house, 
which,  if  coupled  with  an  intent  to  delay  creditors,  most 
clearly  amounts  to  such  an  act.  It  has  therefore  been  pro- 
perly admitted  in  the  course  of  the  argument,  that  if  there 
were  a  beginning  to  keep  house  with  such  an  intent,  it  would 
have  amounted  to  an  act  of  bankruptcy.  The  learned 
Judge  thought  at  the  trial,  that  the  denial  to  the  collector  of 
the  rates  in  question  was  equivalent  to  a  denial  to  a  creditor, 
and  the  Jury  found  that  there  was  a  beginning  to  keep 
house,  so  as  to  constitute  a  specific  act  of  bankruptcy. 
The  case  is  therefore  reduced  to  this  single  question,  whe- 
ther the  collector  was  a  creditor  or  not ;  viz.  whether  the 
sum  he  demanded  from  the  bankrupt  for  the  assessments 
in  question,  can  be  considered  as  a  debt  due  at  the  time  of 
making  the  demand,  and  it  must  be  presumed  that  there 
was  a  debt  due  unless  the  contrary  were  shewn.  I  shaH 
therefore  confine  myself  to  the  act  of  bankruptcy  as  left  to 
the  Jury  at  the  trial,  as  I  think  a  denial  to  a  creditor  is  evi- 
dence of  a  beginning  to  keep  house,  although  it  appears 
from  the  facts,  as  reported  by  the  learned  Judge,  that  there 
was  sufficient  evidence  to  constitute  an  act  of  bankruptcy  by 
the  party's  absenting  himself  for  the  purpose  of  delaying  hb 
creditors.  But  I  abstain  from  giving  any  positive  opinion  on 
this  point.  The  order  of  denial  was  general,  as  it  extended 
to  any  person  that  might  happen  to  call.  This  denial,  there- 
fore, must  necessarily  extend  to  creditors,  as  well  as  those 
who  were  not  so,  and  in  Round  v.  Byde  (a),  it  was  decided, 
that  a  denial  to  a  creditor  in  consequence  of  a  general  order 
to  be  denied  to  every  person,  watf  sufficient  to  constitute  an 

(a)  Cooke's  Bankrupt  Law,  page  91. 
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act  of  bankruptcy.  But  it  has  been  contended,  that  the  col-  1820. 
lector  was  not  a  creditor,  as  he  could  not  immediately  sue  Lloyd 
the  bankrupt  for  his  debt.  The  argument,  however,  rests 
on  fallacy,  as  it  confounds  the  debt  with  the  remedy,  and 
assumes  that  the  former  cannot  exist  unless  the  debtor  may 
be  sued  in  the  usual  and  ordinary  manner.  The  sums  due 
for  those  rates  were  created  by  an  assessment.  The  col- 
lector was  in  the  nature  of  an  agent  duly  entitled  to  demand 
and  receive  them,  and  when  the  assessment  was  made,  the 
debt  was  created,  and  might  be  immediately  demanded.  It 
seems  to  me,  therefore,  that  in  this  case  there  was  a  debt  due 
on  the  assessment's  being  made,  and  that  the  collector  had  a 
right  to  make  a  demand  at  the  time  he  called,  and  the  order  of 
denial  by  the  bankrupt  was  made  with  a  view  of  postponing 
the  payment  of  the  rates.  At  all  events,  whatever  remedy  the 
collector  might  have,  was  postponed  by  such  denial,  because 
if  he  thought  the  bankrupt  was  at  home,  and  had  been 
denied  to  him,  he  would  have  immediately  had  recourse  to 
those  remedies  which  were  afforded  him  by  the  statutes. 
This  is  not  like  a  debt  payable  at  a  future  day,  for  it  was  in 
fact  due  when  the  demand  was  made,  and  the  party  was  then 
entitled  to  receive  it.  Confining  myself,  therefore,  to  this 
single  point,  I  am  of  opinion,  that  this  must  be  considered 
as  a  calling  by  a  creditor  within  the  intent  and  meaning  of 
the  bankrupt  law,  and  further,  as  the  bankrupt  had  given  a 
general  denial  to  all  creditors  and  other  persons,  it  was 
sufficient  evidence  of  a  beginning  to  keep  house  so  as  to 
/constitute  an  act  of  bankruptcy. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  is 
not  necessary  to  consider  whether  an  act  of  bankruptcy  was 
committed  by  the  bankrupt's  absenting  himself,  and  I  shall 
therefore  confine  myself  as  to  whether  it  may  be  deemed  as 
a  beginning  to  keep  house  with  an  intent  to  delay  bis  creditors. 
There  appears  to  be  a  great  confusion  in  the  text  books  on 
this  poiut,  as  it  is  invariably  stated,  that  a  denial  to  creditors 
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1820.  i*  ^  act  °f  bankruptcy ;  but  that  is  not  so,  it  is  merely  evi- 

s~^'  dence  of  a  beginning  to  keep  house  which  constitutes  such  an 

v.  act     In  Bayly  v.   Schqfield  (a)    Mr.  Justice  Bayley  said, 

Heathcoti.  u  ^at  jt  8eemcc|  to  him,  that  where  a  trader  remained  in  his 

bed-chamber  for  upwards  of  three  weeks,  it  amounted  to  an 
act  of  bankruptcy ;"  and  Lord  Ellenborough  has  said,  "  sup- 
pose a  man  shut  himself  up  in  his  bed-room  for  a  fortnight, 
and  give  a  general  order  of  denial  to  all  persons  that  might 
come,  it  would  be  a  beginning  to  keep  house  with  an  intent 
to  delay  creditors,  though  no  one  should  call."  Although  in 
Garret  v.  Moule  (b)  an  actual  denial  was  considered  neces- 
sary, and  the  indispensible  evidence  of  a  beginning  to  keep 
house,  still,  such  denial  is  now  usually  given  in  evidence  to 
explain  the  equivocal  act  of  the  trader's  keeping  in  his  house, 
and  to  shew  that  he  did  so  with  intent  to  delay  his  creditors; 
for  a  denial  is  always  open  to  explanation,  as  in  the  cases  of 
sickness,  company,  particular  business,  or  the  lateness  of  the 
hour ;  and  in  Smith  v.  Cwrrie  (c),  and  Shaw  *.  Thompson  (d), 
it  was  held,  that  a  denial  to  a  creditor  when  a  trader  is  at  his 
dinner,  is  not  an  act  of  bankruptcy,  if  the  intention  was  only  to 
avoid  interruption  at  that  hour,  and  not  to  delay  the  creditor, 
although  such  creditor  be  thereby  delayed.  This  distinction 
was  pointed  out  by  Lord  Ellenborough  in  Robertson  v. 
Liddell(e),  and  his  Lordship  also  observed  (f),  that  "  indeed 
the  fact  of  delay  in  the  case  of  a  beginning  to  keep  house 
was  usually  resorted  to  in  evidence  for  the  mere  purpose  of 
explaining  an  act  which  might  otherwise  be  equivocal.9  So, 
in  Dudley  v.  Vaughan  (g),  his  Lordship  said,  that  "  though  an 
authorised  denial  to  a  creditor,  requiring  to  see  his  debtor,  is 
the  most  usual  and  familiar  evidence  of  a  beginning  to  keep 
house  within  the  meaning  of  the  statute,  still,  it  is  not  the 
only  evidence  by  which  this  may  be  proved.  That  if  a  trader 
has  no  servant,  the  act  cannot  be  evinced  through  such  a 

(a)  1  Maul.  &Selw.  354.— (6)  5  Term  Rep.  575.  (c)  3  Camp. 

349.  (d)  l  Holt's  Ni.  Pri.  Cas.  159.  (e)  9  East,  49*. • 

(/)  Id.  494.  (g)  1  Campb.  *72. 
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medium,  and  generally,  that  if  a  trader  seclude  himself  in  1820. 
his  house  to  avoid  the  fair  importunity  of  his  creditors,  who  *^vw 
are  thus  deprived  of  the  means  of  communicating  with  him,  „. 

he  begins  to  keep  house  within  the  meaning  of  the  legislature,  Hbathcotb. 
and  commits  an  act  of  bankruptcy.  Looking,  therefore,  at 
the  principle  laid  down  in  those  cases,  which  rests  on  a  be- 
ginning to  keep  house  with  an  intent  to  delay  creditors,  I  am 
of  opinion  that  there  was  evidence  of  such  an  intent 
in  this  case,  so  as  to  constitute  an  act  of  bankruptcy  by 
a  beginning  to  keep  house.  1  am  further  of  opinion,  that 
the  collector  of  the  rates  in  question  was  in  a  situation  to 
apply  for  them  as  a  debt  due  at  the  time,  and  concur  with 
the  distinction  as  drawn  by  my  Lord  Chief  Justice,  as  to  the 
debt  being  due,  and  the  effect  the  denial  might  have,  in  post- 
poning the  remedy  of  the  collector. 

Mr.  Justice  Burrouoh. — In  Garret  v.  Moule,  PHecided 
as  an  arbitrator,  that  in  order  to  constitute  an  act  of  bank- 
ruptcy, the  debtor  must  be  denied  to  a  creditor,  with  intent  to 
hinder  him,  and  that  keeping  house  with  that  intent  was  not 
alone  sufficient,  on  the  ground  that  an  actual  denial  was  neces- 
sary, and  the  indispensible  evidence  of  a  beginning  to  keep 
bouse ;  and  on  a  motion  being  made  to  set  aside  the  award, 
Lord  Kenyon  doubted  whether  this  construction  should  have 
been  put  on  the  statute  at  first,  but  that  it  having  been  ob- 
tained, he  was  afraid  to  disturb  it.  This,  however,  was 
afterwards  doubted,  and  in  the  subsequent  case  of  Fowler 
▼.  Padget  (a),  his  Lordship,  on  adverting  to  the  statute,  was 
of  opinion,  that  by  reading  the  word  "  and"  for  "  or,"  as 
was  frequently  done  in  the  construction  of  legal  instruments, 
where  the  sense  required  it,  all  difficulty  would  be  removed  ; 
and  that  construction  was  adopted  by  the  Court  of  King's 
Bench  in  Robertson  v.  Liddell,  where  it  was  held,  that  the 
departure  of  a  trader  from  his  dwelling  house,  with  an  intent 
to  delay  his  creditors,  was  an  act  of  bankruptcy,  though  no 

(«)  7  Term  Rep.  509. 
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1820.       creditor  was  thereby,  in  fact  delayed.     The  same  rule  is 
^/W         applicable  to  a  beginning  to  keep  house,  and  this  was  so  held, 
«.  as  the  knowledge  of  the  intent  rested  entirely  with  the  bank- 

rupt himself  and  his  family,  with  which  the  creditor  could 
have  no  possible  means  of  being  acquainted.  The  beginning 
to  keep  house  is  only  put  as  one  instance  of  an  act  of 
bankruptcy  in  the  statute,  and  a  denial  to  a  creditor  is  strong 
evidence  of  the  contemplation  of  such  an  act.  But  there 
are  various  other  ways  in  which  a  trader  may  shew  an  intent 
to  delay  his  creditors,  and  which  would  eventually  amount 
to  an  act  of  bankruptcy,  for  instance,  if  he  locked  himself 
up  in  his  bed-room,  or,  as  iu  CastelCs  case  (a),  where  the 
bankrupt  left  the  place  where  he  usually  sat,  and  retired 
into  a  back  room  up  stairs,  and  drew  the  curtains,  in  order 
to  prevent  his  being  seen  ;  it  was  considered  a  sufficient  act 
of  bankruptcy.  With  respect  to  the  nature  of  the  debt,  it 
is  the  duty  of  the  inhabitants  of  a  district  to  repair  their 
highways,  the  poor  contribute  their  labour,  the  rich  their 
money,  and  the  assessments  levied  on  the  latter,  are  only  a 
composition  in  lieu  of  such  labour.  The  rate  is  in  the 
nature  of  a  debt,  and  it  is  immaterial  whether  it  be  imme- 
diately suable  or  not,  for  if  a  remedy  be  given  to  recover 
the  assessments  due,  they  must  stand  iu  the  same  situation  as 
debts  which  are  usually  suable.  As  soon  as  the  assessment 
was  made,  it  became  a  debt  due  to  the  collector,  and  he  was 
empowered  to  enforce  payment  immediately.  It  therefore 
appears  to  me,  that  he  might  be  considered  as  a  creditor,  and 
that  a  denial  to  him  was  sufficient.  But  it  is  unnecessary  to 
determine  this  case  on  that  point  alone,  as  there  was  a  be* 
ginning  to  keep  house  with  an  intent  to  delay  creditors. 

Mr.  Justice  Richardson  was  absent* 

Rule  discharged  (6). 

(«)  Sec  l  Maul.  &  Selw.  354.     ■     ■  (6)  See  Ckmoweth  v.  Hdy,  Id.  676. 
Gimmingham  v.  Laing,  2  Marsh.  236. 
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Ex  parte  Mayer.  Tuesday, 

Not.  28. 
Mr.  Serjt.  Vaughan  moved,  that  the  applicant  might  be  re-  If  an  attorney 
admitted  an  attorney  of  this  Court,  on  an  affidavit  which  has  entered 
stated,  that  he  had  been  duly  admitted  in  the  year  1809,  and  JjJJJS^lJ1* 
bad   taken  out  his  certificate,  and  practised  in   1809;   that  to  practise  for 
in  the  latter  part  of  that  year  he  entered  into  trade,  and  from  the  reasons  for 
that  time  had  discontinued  to  practise  as  an  attorney,  and  «^  trad? 
that  he  was  now  desirous  to  be  re-admitted ;  and  that  he  had  !?UIt J?f  ,Atit" 
been  guilty  of  no  mal-practices  since  the  time  of  his  first  plained  before 
admission.  ~a~u*-a 


But,  the  Court  observed,  that  from  the  length  of  time  that 
bad  elapsed  since  such  admission,  they  required  a  more  full 
affidavit,  in  which  the  reasons  for  his  quitting  trade  must  be 
satisfactorily  shewn,  and  that  no  cause  of  complaint  existed 
against  him. 


admitted. 
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CASES 

ARGUED   and   DETERMINED 

IN  THE 

gfrmrt*  of  Common  Plead 

AND 

iSydKQucr  <£fmmtict\ 

/AT    HILARY  TERM, 

W  THE  FIRST  AND  SECOND  YEARS  OF  THE  REIGN  OP 

GEORGE  IV. 


Henry  Warter  and  Margaretta  Mary  Eliza-  \m\. 
beth  Warter,  Infants,  by  their  next  Friend  v.  John  *+*+* 
Hutchinson,  surviving  Trustee,  and  Margaretta 
Elizabeth  Meredith  Warter,  an  Infant,  by  Jane 
Warter,  Widow,  her  Mother  and  Guardian. — And  Jane 
Warter,  Widow,  and  Margaretta  Elizabeth 
Warter,  an  Infant,  by  the  said  Jane  Warter,  her 
Mother  and  next  Friend  v.  John  Hutchinson,  Hrnry 
Warteb,  and  Margaretta  Mary  Elizabeth 
Warter,  Infants,  by  their  Guardian. 

These  bills  having  been  filed  by  the  respective  parties  for  P6^  ?* 
the  purpose  of  carrying  into  effect  the  trusts  of  the  will  charged  with 
hereinafter  stated,  and  declaring  the  rights  of  the  several  and  saMectto 
parties,  the  causes  came  on  to  be  heard  before  the  Vice  2!?^  S5£ 
Chancellor,  on  the  17th  March,  1820,  when  his  Honour  tees  their 

heirs  and  as- 
signs, until 
devisor's  nephew  A;  son  of  his  sister  B.,  should  attain  twenty-one,  and  if  he 
should  die  in  the  mean  time,  until  C.  second  son  of  B.  should  arrive  at  that 
age,  and  if  C.  should  die  in  the  mean  time,  until  the  daughter  of  B.  should 
attain  twenty-one.  upon  trust,  to  raise  out  of  the  rents  of  the  premises,  or  by 
sale  or  mortgage  thereof,  portions  for  C.  and  the  younger  children  of  B.  payable 
on  their  attaining  twenty-one,  and  further,  to  apply  a  proper  sum  out  of  the 
rents  for  the  maintenance  and  education  of  A.  till  he  should  attain  twenty-one, 
and  then  to  pay  him  the  residue,  and  if  he  should  die  before  twenty-one,  then 
to  apply  a  like  sum  for  the  maintenance  of  C.  till  he  should  attain  that  age,  and 
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1821*       directed  that  a  case,  of  which  the  following  is  the  substance, 

^^        should  be  stated  for  the  opinion  of  the  Judges  of  this  Court 
Wakter 
r. 

Hutchinson.      Thomas  Meredith,  of  Pentrebychan  Hall,  in  the  county 

of  Denbigh,  M.  D.  by  his  will  bearing  date  the  8th  Septem- 
ber, 1801,  duly  executed  and  attested  to  pass  real  estates, 
after  directing  the  payment  of  his  debts  and  funeral  ex- 
pences  by  his  trustees  and  executors  thereinafter  named,  and 
for  which  purpose  he  thereby  charged,  subjected,  and  made 
liable  all  his  capital  and  other  messuages,  lands  and  here- 
ditaments whatsoever,  situate  in  the  several  counties  of 
Denbigh  and  Chester,  to  the  payment  of  the  same,  in  aid  of 
his  personal  estate,  and  subject  thereto,  he  gave  and  devised  all 
and  every  his  said  capital  and  other  messuages,  Sec.  tenements, 
lands,  and  hereditaments,  with  their  respective  appurtenances, 
to  three  trustees  (of  whom  the  said  John  Hutchinson  was 
the  survivor),  their  heirs  and  assigns,  subject  to  the  following 
uses  and  estates  (that  is  to  say) :  In  trust,  to  permit  and  suffer 
his  sister  Margaretta  Warter,  the  wife  of  Joseph  Warter,  and 
his  aunt  Mary  Newton,  to  have,  take  and  enjoy,  out  of  the 

k  said  hereditaments  and  premises  for  their  respective  lives, 

each,  a  certain  annuity  therein  mentioned,  with  the  usual 
power  of  entry  and  distress,  and  subject  to  those  two  several 
annuities,  he  gave  and  devised  the  said  capital  and  other 

then  to  pay  him  the  residue,  and  in  the  mean  time,  to  place  out  the  money 
arising  from  the  rents  at  interest  for  the  benefit  of  A. ;  and  when  A*  should  attain 
twenty-one,  or  in  case  of  his  death,  when,  and  as  soon  as  C.  should  arrive  at 
that  age,  or  in  case  of  his  death,  when  the  daughter  of  B.  should  attain  twenty- 
one,  to  the  use  of  A.  and  his  assigns  for  life,  sans  waste,  remainder  to  trustees 
to  preserve  contingent  remainders;  and  after  the  death  of  A.  to  the  use  of  his 
first  and  other  sons,  &c.  in  strict  tail,  and  for  default  of  such  issue,  to  the  use 
of  C.  with  similar  limitations  over  to  his  niece  the  daughter  of  B.  and  an  ulti- 
mate remainder  to  B.  in  fee.  The  devisor  also  directed,  that  his  plate  and  fur- 
niture should  remain  in  his  house  as  heir-looms.  He  died,  leaving  his  sister  B. 
her  sons,  A.  and  C.  and  three  younger  children  alive.  A,  married  and  died 
intestate  under  twenty-one,  leaving  a  daughter  D. : — Held,  first,  that  D.  be- 
came entitled  to  the  estates  devised,  as  tenant  in  tail  immediately  on  the  death 
of  her  father,  subject  to  the  annuities  and  legacies  as  charged  by  the  will. 
Secondly,  that  the  heir-looms  being  personalty,  vested  absolutely  in  her  on  the 
death  of  her  father;  and  thirdly,  that  the  personal  representative  of  A,  was 
entitled  to  the  savings  of  the  rents  and  profits  of  the  estates  accrued  in  bis 
life-time,  subject  to  the  said  annuities  and  legacies. 
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messuages,  &c.  to  the  said  trustees,  their  heirs  and  assigns,        1821. 

until  his  nephew.  John  Warter,  the  son  of  his  sister  Afar-        w^*# 

.  Warter 

garetta  Warter,  should  attain  the  age  of  twenty-one  years ;  v, 

and  if  be  should  die  in  the  mean  time,  until  Henry  Warter,  the  HoTCH«w»- 
second  son  of  the  said  Margaretta  Warter,  should  arrive  at 
that  age ;  and  if  the  said  Henry\Warter  should  die  in  the 
mean  time,  until  the  daughter  of  the  said  Margaretta  should 
arrive  at  that  age,  upon  the  following  uses  and  trusts,  (that  is 
to  say) ;  that  they  the  said  trustees  and  the  survivor  of  them, 
his  heirs  and  assigns,  should  in  the  first  place,  as  soon  as  con- 
veniently might  be  after  his  decease,  levy  and  raise  out  of  the 
rents  and  profits  of  the  premises,  or  by  sale  or  mortgage 
thereof,  any  sum  or  sums  of  money  as  would  be  sufficient  to 
pay  and  satisfy  all  his  just  debts  and  funeral  expences,  and 
all  costs,  charges,  and  expences  which  they  the  said  trustees 
might  sustain,  on  account  of  the  trusts  thereby  in  them 
reposed ;  and  further,  that  they  should  levy  and  raise  out  of 
die  rents  and  profits  of  the  said  premises,   or  by  sale  or 
mortgage  thereof,  or  of  a  competent  part  thereof,  the  full 
sum  of  2000/.  together  with  all  costs  and  charges  attending 
the  raising  of  the  same,  and  pay  the  same  to  the  said  Henry 
Warter \  the  younger  son  of  his  sister  the  said  Margaretta 
Warter,  as  soon  as  he  attained  the  age  of  twenty-one  years ; 
and  if  his  said  sister  should  happen  to  have  more  than  one 
younger  child,  then,  and  in  such  case,  he  directed  his  said 
trustees  to  raise,  out  of  the  rents,  issues,  and  profits  of  the 
said  premises,  the  full  sum  of  3000/.  and  pay  the  same  to 
and  amongst  such  younger  children,  share  and  share  .alike,  as 
soon  as  they  should  severally  attain  their  respective  ages  of 
twenty-one  years;  and  he  charged  the  said  hereditaments  with 
the  payment  of  the  same;  and  upon  further  trust,  that  they 
the  said  trustees,  their  heirs    and  assigns,  should  pay  and 
apply  a  proper  sum  of  money  arising  from  the  rents  and  pro* 
fits  of  the  said  premises,  for  the  maintenance  and  education 
of  his  nephew  John  Warter,  till  he  should  arrive  at  the  age 
of  twenty-one  years ;  and  when  he  should  attain  that  age, 
vol.  v.  k 
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*tivt  body  tod  bodies  lawfully  issuing,  the       1821. 
nd  sons,  and  the  heirs  male  of  his  body       v-^fc/ 
,  to  be  preferred,  and  take  before  the  p. 

\  he  heirs  male  of  his  and  their  body  Hotchimion. 

'<?fault  of  such  issue,  to  the  use  of 
1  and  every  other  daughter  and 


\        '*  '  said  John  Warier,   law- 


\  ly,    and    in    remainder* 

'„.    £•  *\  of  them  should  be  in 

■-. 

1  of  the  heirs  male 


•<■ 


^.  • 


<,     o   t    ■■.  "»  first  and  other 

**-        -   *  ^ch  daughter  and 


\  '" 


wr  and  their  body  and 

m 

Referred,  and  to  take  before 
a  the  heirs  male  of  her  and  their 
.iig ;  and  for  default  of  such  issue,  to  the 
jjnew  Henry  Warier,  the  second  son  of  the 
.sgaretta  Warier,  and  his  assigns  for  life,  without 
..jieachment  of  waste ;  and  immediately  after  the  determin- 
ation of  that  estate,  to  the  use  of  the  said  trustees,  their  heirs 
and  assigns,  to  preserve  the  contingent  uses  and  estates  from 
feeing  barred  or  destroyed ;  and  from  and  after  the  decease  of 
the  said  Henry  Warier,  to  the  use  of  his  first,  second,  third, 
«nd  other  sons*  and  first,  second,  third,  and  other  daughters, 
in  like  manner  as  to  the  sons  and  daughters  of  the  said  John 
Warier  j  and  for  default  of  such  issue;  to  the  use  of  his  niece, 
tbe  last  born  child  of  his  sister  Margareita  Warier,  and  her 
assigns  for  life*  without  impeachment  of  waste ;  and  after  her 
decease,  to  the  use  of  her  sons  and  daughters  in  like  manner 
mm  to  the  sons  and  daughters  of  the  said  John  and  Henry 
Warier,  and  in  default  of  such  issue,  to  the  use  of  his  sister 
Margareiia  Warier  in  fee. — Provided  always,  and  the  tes- 
tator did  thereby  expressly  declare  it  to  be  his  will,  that  the  said 
John  Warier,  or  whatsoever  other  person  or  persons  should 
by  virtue  thereof  become  possessed  of,  or  entitled  to  his  said 
estates,  should,  from  the  time  he,  she,  or  they  should  be- 

k2 
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1821.        then,  upon  further  trust,  to  pay  him  the  rest  and  residue  of  the 

^^        said  rents,  issues,  and  profits  of  the  said  premises,  if  aay 

©.  should  remain  in  their  hands,  after  payment  and  satisfaction  of 

Hotchhuok.  aU  his  just  debts  and  funeral  expences,  and  the  said  sum  of 

2000/.  or  3000/.  as  the  case  might  happen  as  aforesaid ;  and 
if  the  said  John  Warter  should  happen  to  die  before  he 
attained  the  age  of  twenty-one  years,  then,  the  trustees 
were  to  pay  and  apply  a  sufficient  sum  of  the  money  arising 
from  the  rents  and  profits  of  the  said  premises,  for  the  main- 
tenance and  education  of  his  nephew  the  said  Henry  Warter  % 
till  he  should  attain  the  age  of  twenty-one  years ;  and  when 
Henry  Warter  should  arrive  at  that  age,  then  upon  trust,  to 
pay  him  the  rest  and  residue  of  the  rents,  issues,  and  profits 
of  the  said  premises,  if  any  should  remain  in  their  hands,  after 
payment  and  satisfaction  of  his  just  debts,  and  the  money 
intended  for  his  sister's  younger  children  as  aforesaid  ;  and 
in  the  mean  time,  to  place  out  the  money  arising  from  the 
rents  and  profits  of  the  said  premises,  at  interest,  for  their 
benefit  and  advantage ;  and  when  and  as  soon  as  the  said 
John  Warter  should  attain  the  age  of  twenty-one  years,  or 
in  case  of  his  death,  when  and  as  soon  as  the  said  Henry 
Warter  should  arrive  at  that  age,  or  in  case  of  his  death,  when 
and  as  soon  as  the  daughter  of  the  said  Margaretta  Warter 
should  arrive  at  the  age  of  twenty-one  years,  he  gave  and 
devised  the  said  premises  with  their  appurtenances,  subject 
as  aforesaid,  to  the  said  trustees,  their  heirs  and  assigns,  to 
the  use  of  his  nephew  the  said  John  Warter  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  without  impeach- 
raent  of  waste;  and  from  and  immediately  after  the  determin- 
ation of  that  estate,  to  the  use  and  behoof  of  the  said 
trustees,  to  preserve  contingent  remainders ;  and  from  and  im- 
mediately after  the  decease  of  the  said  John  Warter,  to  the 
use  of  the  first,  second,  third,  and  all  and  every  other  son 
and  sons  of  the  body  of  the  said  John  Warter,  lawfully 
issuing,  severally,  successively,  and  in  remainder,  as  they  and 
every  of  them  should  be  in  priority  of  birth  and  seniority 
of  age,  and  of  the  several  and  respective  heirs  male  of  his 
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and  their  respective  body  and  bodies  lawfully  issuitig,  the       1821. 
elder  of  such  son  and  sons,  and  the  heirs  male  of  his  body 


issuing,  being  always  to  be  preferred,  and  take  before  the  r. 

younger  of  them,  and  the  heirs  male  of  his  and  their  body  Hotchimio*. 
and  bodies  issuing ;  and  in  default  of  such  issue,  to  the  use  of 
the  first,  second,  third,  and  all  and  every  other  daughter  and 
daughters  of  the  body  of  the  said  John  Warter,  law- 
fully issuing,  severally,  successively,  and  in  remainder* 
one  after  another,  as  they  and  every  of  them  should  be  in 
seniority  of  age  and  priority  of  birth,  and  of  the  heirs  male 
of  the  respective  body  and  bodies  of  such  first  and  other 
daughters  lawfully  issuing,  the  elder  of  such  daughter  and 
daughters,  and  the  heirs  male  of  her  and  their  body  and 
bodies  issuing,  always  to  be  preferred,  and  to  take  before 
the  younger  of  them,  and  the  heirs  male  of  her  and  their 
body  and'bodies  issuing ;  and  for  default  of  such  issue,  to  the 
qae  of  his  nephew  Henry  fVarter,  the  second  son  of  the 
said  Margaretta  fVarter,  and  his  assigns  for  life,  without 
impeachment  of  waste ;  and  immediately  after  the  determin- 
ation of  that  estate,  to  the  use  of  the  said  trustees,  their  heirs 
and  assigns,  to  preserve  the  contingent  uses  and  estates  from 
being  barred  or  destroyed  $  and  from  and  after  the  decease  of 
the  said  Henry  fVarter,  to  the  use  of  his  first,  second,  third, 
end  other  sons,  and  first,  second,  third,  and  other  daughters, 
in  like  manner  as  to  the  sons  and  daughters  of  the  said  John 
Warter\  and  for  default  of  such  issue;  to  the  use  of  his  niece, 
die  last  born  child  of  his  sister  Margaretta  fVarter,  and  her 
assigns  for  life,  without  impeachment  of  waste ;  and  after  her 
decease,  to  the  use  of  her  sons  and  daughters  in  like  manner 
aa  to  the  sons  and  daughters  of  the  said  John  and  Henry 
fVarter,  and  in  default  of  such  issue,  to  the  use  of  bis  sister 
Margaretta  fVarter  in  fee. — Provided  always,  and  the  tes- 
tator did  thereby  expressly  declare  it  to  be  his  will,  that  the  said 
John  fVarter,  or  whatsoever  other  person  or  persons  should 
by  virtue  thereof  become  possessed  of,  or  entitled  to  his  said 
estates,  should,  from  the  time  he,  she,  or  they  should  be- 
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1821.        come  so  possessed,  take  upon  himself,  herself,  or  themselves, 
w^7kB      the  surname  of  Meredith,  and  should  make  the  mansion  house 
v.  of  Pentrebychan  Hall  aforesaid,  their  usual  and  common 

place  of  residence ;  and  in  case  the  said  John  Warier  should 
refuse  or  neglect  to  reside  at,  and  make  use  of  Pentrebychan 
Hall  as  his  usual  place  of  residence,  and  take  upon  himself 
the  surname  of  Meredith,  then  the  will  was  to  be  void  to  all 
intents  with  respect  to  him,  and  every  other  person  and  per- 
sons claiming  under  him,  who  should  so  refuse  to  comply 
with  such  direction  $  and  in  like  manner  he  directed,  that  the 
same  should  be  utterly  void  in  respect  to  the  naid  Henry 
Warter,  and  the  daughter  of  Margaretta  Warter,  and  every 
other  person  and  persons  claiming  under  them  by  virtue  of 
his  will,  in  case  he,  or  they,  should  refuse  to  take  the  surname 
.  of  Meredith,  and  reside  at  Pentrebychan  Hall  as  aforesaid. 
And  as  to  all  his  household  goods  and  furniture,  and  all  his 
silver  plate  whatsoever,  that  should  happen  to  be  at  his  mansion 
house  at  Pentrebychan  Hall,  at  the  time  of  his  death,  he 
ordered  that  the  same  or  any  part  thereof,  should  not  be  sold, 
disposed  of,  or  removed  from  thence,  but  that  the  same  and 
every  part  thereof,  should  be  deemed  and  considered  to  be, 
go,  and  continue  heir-looms,  for  the  use  and  benefit  of  the 
heirs  of  Pentrebychan  Hall  for  ever ;  of  which  will  the  tes- 
tator appointed  Richard  Edwards,  and  his  aunt,  Mary  New- 
tort,  executors. 

The  testator  having  died,  his  will  was  proved  in  the  Con- 
sistory Court  of  Saint  Asaph  by  both  the  executors.  Joseph 
Warter  and  Margaretta  his  wife,  John  Richard  Meredith 
tVarter  (in  the  will  called  John  Warter)  their  eldest  son,  and 
Henry  Warter  their  second  son,  (also  named  in  the  said  will,) 
survived  the  testator,  and  the  said  Joseph  Warter  and  Mar- 
garetta his  wife,  also  had  living  at  the  death  of  the  testator, 
three  other  younger  children,  viz.  Joseph,  Thomas,  and  Mar- 
garetta Mary  Elizabeth,  being  the  daughter  mentioned  in 
the  will. 

John  Richard  Meredith  Warter  on  the    5th  Jugust, 
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1816,  duly  intermarried  with  Jane  Jones,  and  on  the  6th  18*21. 

April f  1817,  died  intestate,  without  having  attained  his  age  ws~*^/ 

of  twenty-one  yean,   leaving  the  said  Jane  Warter,   his  v. 

widow,  and  Margaretta  Elizabeth  Meredith  Warter,  his  nremMMwmh 
only  child  by  her,  and  heir  at  law,  him  surviving. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  upon  the  death  of  the  said  John  Richard  Meredith 
Warter,  under  the  age  of  twenty-one  years,  the  said  Marga- 
retta Elizabeth  Meredith  Warterf  his  only  child,  became, 
and  is  now  entitled,  as  tenant  in  tail  male,  to  the  said  devised 
estates  and  premises,  either  as  a  legal  or  equitable  estate; 
and  whether  she  was  entitled  to  the  possession  of  the  said 
premises,  immediately  on  the  death  of  her  father,  or  at  any 
and  what  subsequent  period  of  time.  Secondly,  whether  the 
articles  directed  to  pass  as  heir-looms,  being  personalty,  vested 
id  her  absolutely ;  and  whether  she  on  the  death  of  her 
father,  or  at  what  other  period,  was  entitled  to  the  possession 
thereof.  And  thirdly,  whether  the  said  infant  child  of  the 
said  John  Richard  Meredith  Warter,  his  widow,  or  the  said 
Henry  Warter,  was  entitled  to  the  savings  of  the  rents  and 
profits  of  the  estates  accrued  due  in  the  life-time  of  the  said 
John  Richard  Meredith  Warter  t 

This  case  was  twice  argued,  first  in  the  last  Trinity  Term 
by  Mr.  Serjt  Peake,  for  Margaretta  Elizabeth  Meredith 
Warter,  and  by  Mr.  Serjt.  Blosset  for  Henry  JVarter ;  and 
again  in  the  last  Term  by  Mr.  Serjt.  Lens  for  the  former, 
and  by  Mr.  Serjt.  Faughan  for  the  latter. 

For  Margaretta  Elizabeth  Meredith  Warter,  it  was  con- 
tended, that  her  father  took  a  vested  estate  immediately  on  the 
death  of  the  testator,  although  he  was  not  to  enter  into  posses* 
sion  until  he  attained  the  age  of  twenty-one,  and  as  he  died 
before  he  attained  that  age,  his  daughter  took  an  estate  in  tail 
male.  And  further,  that  the  heir-looms  vested  absolutely  in 
her  on  his  death,  and  that  she  at  the  same  time  became  en* 


HuTCHiwioir, 
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1821.        titled  to  the  savings    of  the  rents  of  the  estates,  which 
Warter     accrue<l  *n  *e  life-time  of  her  father.    The  whole  of  the 
«.  will  must  be  taken  together,  and  it  is  necessary  to  consider 

what  estates  all  the  respective  parties  therein  named  took. 
There  are  two  sets  of  provisions,  the  one  relative  to  the 
maintenance  and  education  of  the  parties  who  may  become 
entitled  to  the  estate  while  under  the  age  of  twenty-one,  and 
the  other,  shewing  the  intention  of  the  testator  as  to  what 
time  they  should  succeed  to  the  property.-*— In  the  first  place, 
the  trustees  took  a  mere  chattel  interest,  for  although  the 
devise  is  to  them,  their  heirs  and  assigns,  it  is  clear,  that  it 
was  the  intention  of  the  testator  that  they  should  not  have 
any  larger  estate  than  was  sufficient  to  enable  them  to  per* 
form  the  trusts  of  the  will.  In  Sir  William  CordelFs  case  (a) 
there  was  a  devise  to  executors  for  the  payment  of  testator's 
debts,  and  until  his  debts  should  be  paid,  remainder  to  his 
brother  for  life ;  and  after  his  death  the  debts  were  paid,  and 
the  question  was,  what  interest  or  estate  the  executors  had,  and 
it  was  resolved,  that  they  had  but  a  chattel  interest,  for  that 
if  they  should  be  deemed  to  have  a  freehold  for  their  lives, 
then  their  estate  would  determine  by  their  death,  and  not 
go  to  the  executors  of  the  executors,  and  so  the  debts  would 
remain  unpaid;  but  that  the  law  adjudged  it  a  particular 
interest  in  the  land,  which  should  go  to  the  executors  of  the 
executors,  as  assets  for  payment  of  the  debts  of  the  testator. 
In  Doe  d.  Lee  Compere  v.  Hicks  (6),  where,  after  a  devise  to 
one  for  life,  the  devisor  limited  the  estate  to  trustees  and 
{heir  heirs,  in  trust,  to  preserve  contingent  remainders^  and  to 
permit  the  tenant  for  life  to  take  the  profits,  with  remainder 
over  on  his  decease ;  and  he  afterwards  gave  other  estates  for 
lives,  with  several  remainders  over,  and  after  each  estate  for 
life,  he  interposed  the  same  estate  to  trustees  and  their  heirs  :— 
it  was*  held,  that  this  shewed  the  intent  of  the  testator  to  be, 
that  the  estates  to  the  trustees  should  be  confined  to  the  Uvea 

(a)Cro.  Eliz.  315.   S.  C.  cited  in  Manning's  Case,  8  Rep.  96  (e\ 
(a)  V  Term  Rep.  433.  • 
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of  the  several  tenants  for  lives,  and  consequently,  that  those       1821. 
in  remainder  took  legal  estates,  there  being  no  other  circum-     <w~~' 
stances  in  the  will  to  shew  a   contrary  intent;  and  Lord  *        •• 
Kenyan  there  said  (a)    "  We  are  to  collect  the  devisor's 
intention  from  the  whole  will;  and  taking  it  altogether,  it 
appears  that  he  intended  that  the  trustees  should  only  take 
during  the  lives  of  the  several  tenants  for  life,  in  order  to 
protect  the  contingent  remainders,  though  the  words  '  dur- 
ing the  life  of  the  tenant  for  life/  were  not  inserted  in  die 
will  in  the  limitations  to  the  trustees,  and  that  it  was  not 
necessary  that  they  should  take  the  legal  estate  for  a  longer 
term  than  during  the  lives  of  the  tenants  for  lives,  since  this 
construction  would  best  answer  the  intention  of  the  testator." 
The  same  rule  was  adopted  by  Sir  William  Grant  in  Curtis 
v.  Price  (b)  where  it  was  held,  that  a  remainder  in  fee  by 
settlement  to  trustees,  was  limited  to  the  life  of  the  tenant 
for  life,  although  not  so  expressed ;  and  his  Honour  there 
observed  (c),  that  "  the  case  of  Doe  v.  Hicks  was  very  much 
in  point;  where,  though  the  limitation  to  the  trustees  was 
not  expressed  to   be   confined,   yet  it  was    construed  to 
operate  only  for  the  lives  of  the  several  tenants  for  life." 
Here,  as  far  as  intent  can  be  judged  of,  it  was  not  the  mean- 
ing  of  the  testator  to  give  the  trustees  an  absolute  estate,  and 
although  it  may  be  contended,  that  it  might  be  incumbent 
on  them  to  raise  two  or  three  thousand  pounds  by  sale  or 
mortgage,  still,  the  testator  merely  charged  his  estate  for  the 
payment  of  those  sums,  which  only  gave  the  trustees  a 
limited  power  to  that  extent,  and  not  an  absolute  estate. 
In  liefe  v.  Saltingstone  (d)  it  was  determined,  that  where 
A.  devised  to  his  wife  for  life,  and  by  her  to  be  disposed 
of  to  such  of  A.9*  children  as  she  should  think  fit,  it  gave  the 
wife  but  an  estate  for  her  own  life,  with  a  power  to  dispose 
of  it  in  fee ;— on  the  ground,  that  she  could  not  take  a  larger 
estate  to  herself  by  implication  than  an  estate  for  life,  be* 
c?use  an  estate  for  life  was  given  to  her  by  express  limitation. 
(«)  7  Term  Rep,  137. (*)  IS  Vea.  89. (c )  Id.  ioo.— (<0 1  Mod.  189. 
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1821.       So»  here,  the  trustees  can  only  take  a  limited  estate,  viz. 
^^        until  either  of  the  testator's  nephews  or  niece  should  attain 
A"J*m      the  age  of  twenty-one.    The  same  point  was  decided  in 
BtiTCHijiiow,  J)ighton  v.  Tomlinson  (a),  where  the  devise  was  to  testator's 
wife  for  life,  and  then  to  be  at  her  disposal,  provided  it 
was  to  any  of  his  children,  if  living,  if  not,  to  any  of  his 
kindred  that  his  wife  should  please.    In  Yates  v.  Compton(b) 
executors  were  directed  by  their  testator  to  sell  his  land,  and 
with  the  money  arising  by  that  sale  and  the  surplus  of  his 
personal  estate,  to  purchase  an  annuity  for  /.  S.  for  her 
life ;  and  it  was  held,  that  there  was  a  power  only,  and  no 
estate  devised  to  the  executors,  although  it  was  contended, 
that  the  power  of  sale  continued  in  them.     But  the  general 
rule  is  laid  down  by  Lord  Ellenborough  in  Doe,  d.  White 
'V.  Simpson  (c)  who  observed,  "  that  it  appeared  to  be  a* 
fair  inference  from  previous  authorities,  that  where  the  pur* 
poses  of  a  trust  can  be  answered  by  a  less  estate  than  a  fee 
simple,  that  a  greater  interest  than  is  sufficient  to  answer 
such  purpose,  shall  not  pass  to  trustees,  but  that  the  uses  in 
remainder,  limited  on  such  lesser  estate  so  given  to  them, 
shall  be  executed  by  the  statute."    Secondly,  the  devise  to 
John  Richard  Meredith  Warter  vested  the  estate  in  him  im- 
mediately on  the  death  of  the  testator,  with  remainder  to  his 
daughter  Margaretta  Elizabeth  in  tail-male.  The  testator  did 
not  intend  that  his  nephew  Henry  should  take  more  than  a 
younger  child's  portion,  uuless  in  the  case  of  a  total  failure 
of  issue  of  the  body  of  John  Richard  Meredith,  and  there 
are  no  words  in  the  will,  which  import  that  his  living  to  the 
age  of  twenty-one,  must  be  taken  to  be  a  condition  precedent 
to  his  being  entitled  to  the  estate,  for  that  provision  was 
merely  introduced  to  shew  the  time  when  he  should  come 
into  the  management  of  it.    It  was  not   devised  to  him 
in  case  of  his  attaining  that  age,   but  was  vested   in  the 
trustees  until  he   should    become   twenty-one,    when    he 

(«)   i  Com.   Rep.  194.    S.  C.  (in  error),    l  Pecre   Wins.  149.— 
\J>)  2  Pccrc  Wins.  308. (c)  b  Ewt,  m. 
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be  capable  of  taking  possession.    The  doctrine  of       18*1. 
iictioo  as  being  particularly  applicable  to  this  part  of     waktwm 
tse,  is  laid  down  by  Lord  Mansfield  in  Goodtitle,  d.  •• 

HlUTCBiaSOW» 

ard  v.  Whitby  (a),  tix.  "  that  where  an  absolute  pro- 
b  given,  and  a  particular  interest  given  in  the  mean 
'  m  until  the  devisee  shall  come  of  age,  flee.;  and  when 
II  come  of  age,  8tc  then  to  him,  Ace. :'  the  rule  is,  that 
hall  not  operate  as  a  condition  precedent,  but  as  a 
ition  of  the  time  when  the  remainder-man  is  to  take 
(session;"  and  his  Lordship  further  observed  in  that 
hat  "  upon  the  reason  of  the  thing,  the  infant  was  the 

of  the  testator's  bounty:  and  that  the  latter  did  not 
to  deprive  him  of  it  in  any  event."  So,  here,  the  object 
testator's  bounty  married,  and  died  before  attaining  die 
twenty-one,  leaving  a  child : — Could  the  testator  intend 
k  an  event  to  disinherit  such  child?  Certainly  not. 
ton's  Case  (6)  and  Manfield  v.  Dugard  (c)  are  autbo- 
ii  support  of  that  position.    In  the  former,  there  was  a 

of  land  to  A.  and  JB.  for  eight  years,  and  after  that 
to  remain  to  the  testator's  executors  until  such  time  as 
,  should  accomplish  his  full  age  of  twenty-one  years, 
hen  he  should  attain  that  age,  then  the  testator  willed, 
te  should  enjoy  the  lands  for  him  and  bis  heirs  for  ever. 
,  died  under  twenty-one,  and  it  was  held,  that  the 
vas  nothing  else  in  effect,  than  a  devise  to  the  ei- 
s  till  if.  B.  attained  the  age  of  twenty-one,  remaiuder 
i  in  fee.  Manfield  v.  Dugard  is,  if  possible,  a  stronger 
ian  the  present  There,  the  testator  devised  to  his  wife, 
i  son  should  attain  the  age  of  twenty-one,  and  when  he 
I  attain  that  age,  then  .to  him  and  his  heirs,  and  the  son 
;  died  at  the  age  of  thirteen ;  it  was  held,  that  the  wife's 

determined  on  his  decease,  and  that  the  remainder 

in  the  son  upon  the  testator's  death,  and  did  not  de> 
on  the  contingency  of  his  attaining  twenty-one.    So,  in 

Bnrr.  833.— (6)  3  Rep.  f  ].  S.  C.  Fearne,  7th  edit  S4?« 
4.  Ca*.  Abr.  195,  pi.  4.  8.  C  Gilb.  Eq.  Rep.  36.    Fearne,  fid. 
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1821 .        Denn,  d.  Satterthwaite  v.  Satlerthwaite  (a)  upon  a  devise 
to  A.  for  the  use  of  B.  till  B.  attained  the  age  of  twenty- 
v.  one,  and  then  to  B.  in  fee,  it  was  held,  that  the  fee  vested 

Hutchinson.  immediacy  jn  him.  In  Doe,  d.  Wheedon  v.  Lea  (6)  there  was 

a  devise  to  trustees  "  until  A.  should  attain  the  age  of  twenty- 
four,  on  condition  that  they  repaired  the  premises,  and  when 
and  so  soon  as  he  should  attain  that  age  to  him  in  fee/'  and 
it  was  held  to  give  A.  a  vested  interest,  which  would  descend 
to  his  heirs,  though  he  died  before  twenty-four,  as  the  word 
when  was  not  conditional,  but  denoted  the  time  when  the  re- 
mainder was  to  take  effect  in  possession.  In  Tomkins  v. 
Tomkins,  cited  by  Lord  Mansfield  (c)  where  the  devise  was 
to  testator's  brother,  in  trust  for  his  eldest  son  B.  till  he 
should  attain  the  age  of  twenty-one ;  and  if  he  should  die  be- 
fore he  attained  that  age ; — then  a  devise  over :  it  was  held, 
that  the  age  of  twenty-one  was  no  limitation  of  B.'s  interest, 
but  only  a  limitation  of  the  trust  during  his  minority ;  and  that 
he  took  the  whole  by  implication.  On  these  authorities,  there- 
fore, it  is  quite  clear,  that  the  testator  intended  that  his  nephew 
Henry  should  take  nothing  except  in  the  case  of  failure  of 
issue  by  his  brother  John  Richard  Meredith,  who  con- 
sequently took  a  vested  estate  immediately  on  the  death 
of  the  devisor,  with  a  remainder  to  his  issue  in  fee.  That 
being  established,  it  is  equally  clear,  that  Margaretia 
Elizabeth  Meredith  Warter  became  entitled  to  the  heir- 
looms, being  personalty,  on  the  death  of  her  father.  There 
might  be  some  difficulty  as  to  the  savings  of  the  rents  and 
profits  of  the  estates  which  accrued  due  in  his  life-time, 
but  if  the  whole  of  the  will  be  taken  together,  the  testator 
intended,  that  such  rents  and  pro6ts  should  go  to  the  person 
who  was  entitled  to  the  estate;  and  the  case  of  Manfield 
v.  Dugard  is  an  authority  to  shew  that  the  rents  and  profits 
must  follow  the  estate.  The  case  of  Carr  v.  The  Earl  of 
ErrolKjd)  is  decisive  to  shew,  that  the  heir -looms  vested  hi 
the  testator's  nephew  John  Richard  Meredith  Warter  when 

(a)  1  Sir  W.  Bl.  519.  (6)  3  Term  Rep.  41.  (c)  1  Burr.  SM. 

(d)  u  Ves.  478. 
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the  estate  vested,  and  that  his  daughter  Margaretta  Eliza-  1821. 
beth  was  entitled  to  them  on  his  death ;  for  in  that  case,  the  yfj^EML 
testator  directed  that  all  his  plate,  furniture.  &c.  at  his  „  «• 
mansion-house,  should  remain  there  as  heir-looms,  and  de- 
vised the  same  to  trustees  upon  trust,  to  permit  the  same  to 
go  together  with  the  mansion-house,  to  such  persons  as  should 
from  time  to  time  be  entitled  to  it,  for  so  long  time  as  the 
rales  of  law  and  equity  would  permit,  and  devised  his  real 
estates  to  trustees  to  the  use  of  several  persous,  and  their 
first  and  other  sons,  &c.  successively,  in  strict  settlement ; 
and  it  was  held,  that  the  absolute  interest  in  the  personal 
chattels,  vested  in  the  first  tenant  in  tail,  and  upon  his  death 
under  age,  passed  to  his  representative;  and  the  cases  of 
Foley  t.  Burnett  (a)  and  Vaughan  v.  Burslem  (b)  established 
the  rule,  that  under  such  a  limitation  of  chattels  personal, 
the  absolute  interest  would  vest  in  the  first  person  taking 
an  estate  tail  in  the  freehold  estate. 

For  Henry  Warier  it  was  submitted,  that  the  first  ques- 
tion was,  whether,'  under  this  will,  the  trustees  took  a  chat- 
tel interest,  or  an  interest  in  the  estate  in  fee.  It  must  be 
admitted,  that  where  a  devise  is  made  to  trustees  for  a  par- 
ticular object,  as  until  parties  attain  a  certain  age,  it  is  to 
be  considered  as  a  chattel  interest,  but  for  the  purposes  of 
the  trust  in  the  present  case,  no  such  object  appears ;  such 
interest  indeed,  would  be  wholly  inconsistent  with  the  terms 
of  the  will.  The  annuities  were  granted  absolutely  for 
lives*.  *nd  were  not  confined  to  determinate  or  indeterminate 
terms.  Further,  the  devise  was  absolute  to  the  trustees  and 
their  heirs,  ai)d  coupled  with  an  authority  for  them  to  raise 
money  by  sale  or  mortgage  of  any  part  of  the  property. 
This,  therefore,  is  npt  to  be  considered  as  a  mere  naked 
power  by  the  introduction  of  any  subsequent  words,  9s  the 
estate  was  given  to  them  and  their  heirs  in  the  first  instance, 
and  they  must  necessarily  have  taken  a  legal  undeterminable 

(/•)  1  Bro,  €|uui.  Cp.  274.    m  (*>)  3  Bro.  CM,  Cm.  101* 
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1821.        estate  in  fee,  in  order  to  be  enabled  to  convey  to  a  par- 
^.^^        chaser,  (a)      All   the  cases  that  have  been  relied   on  for 
v.  Margaretta  Elizabeth  Meredith  Warier,  were  those  of  mere 

"  naked  powers  of  appointment,  in  which  no  absolute  interest 
was  vested  in  trustees  and  their  heirs.  Here,  therefore,  it 
is  quite  clear,  that  the  trustees  took  a  freehold  interest  at 
least.  The  second,  and  most  material  question  is,  how  the 
testator  intended  that  the  estate  should  vest  most  beneficnOy 
in  his  nephews  and  niece,  whom  he  selected  as  the  objects 
of  his  bounty,  and  how  they  should  succeed  each  other.  For 
that  purpose,  it  is  necessary  to  look  to  the  whole  of  the  will, 
'  and  the  rule  is,  that  the  intention  must  prevail,  if  it  be  con- 
sistent with  the  rules  of  law ;  but  such  intention  must  ap- 
pear on  the  face  of  the  will.  John  Richard  Meredith  Warier, 
therefore,  took  an  estate  for  life,  with  remainder  to  his  sons 
and  daughters  in  succession,  and  the  estate  tail  to  them  was 
defeasable,  in  case  of  his  death  before  twenty-one.  The  event 
which  has  happened,  was  undoubtedly  never  contemplated  bj 
the  testator,  for  no  intention  is  expressed  by  him  to  provide 
for  the  issue  of  his  nephew  John  Richard  Meredith,  in 
of  his  marrying,  dying,  and  leaving  issue  before  he 
twenty-one.  But  the  question  is,  not  what  the  testator  would 
have  done  had  he  contemplated  it,  but  what  he  has  done. 
Although  the  will  may  be  peculiarly  framed,  yet,  if  the 
whole  of  it  be  attended  to,  there  can  be  no  difficulty  in  saj- 
ing  that  the  testator  had  in  view  the  possibility  of  Jok* 
Richard  Meredith's  dying  without  issue  before  twenty-one, 
and  for  that  event  he  has  provided,  by  directing  the  profits 
to  go  over  to  Henry ;  so,  as  to  the  vesting  the  property  ia 
his  niece,  the  only  difficulty  is  in  the  phraseology  of  the  will. 
There  are,  in  point  of  fact,  three  distinct  conditions  and  li- 
mitations, which,  although  they  appear  to  be  connected  in  the 
will,  must  be  read  reddendo  singula  singulis,  which  will 
make  it  intelligible.  It  is  necessary  to  observe,  that  the 
words  here  are  in  default  of  such  issue ;  and  from  the  cases 

(a)  See  Bagshaw  v.  Spencer,  t  Atk.  570.  577.     Wright  ▼.  Peart*, 
1  Eden,  119. 
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of  Foster  v.    Lord  Romney  (&),    Denne  d.  Briddon  v.        1821. 
Page(b)9  and  flay  v.  The  Earl  of  Coventry  (c),  it  appears,      warti* 

that  the  word  such  was  deemed  a  relative,  and  restrained  „      •• 

Hirrctuxsojc. 

those  which  accompanied  it,  and  applied  only  to  the  issue 
of  those  who  were  previously  named  in  the  will.  Here, 
therefore,  the  words  such  issue  must  be  confined  to  children 
which  John  Richard  Meredith  Warier  might  have,  after 
he  had  attained  the  age  of  twenty-one,  for  until  then,  be 
could  not  be  entitled  to  enter  into  the  legal  possession  of 
the  estate.  The  case  of  Doe  A.  Wheedon  v.  Lea(d),  in 
which  the  doctrine  laid  down  in  BorastorCs  Case  (e)9  Man* 
field  v.  £>ugard(f)9  and  Goodtitle  d.  Hayvoard  v.  JVhit* 
by(g),  was  recognized  and  established,  does  not  go  the 
length  of  shewing  that  John  Richard  Meredith  Warier** 
living  until  be  should  attain  the  age  of  twenty-one,  was  not 
intended  by  the  testator  as  a  condition  precedent  to  his  be* 
ing  entitled  to  the  estate.  It  was  admitted  in  all  those  cases, 
that  the  words  "  if"  or  "  hi  case  of,"  raised  a  condition  pre- 
cedent. Here,  the  trustees  were  directed,  after  payment  of 
the  ihaintenance  and  education  of  the  nephews,  to  place  out 
the  money  arising  from  the  rents  at  interest,  for  their  benefit, 
and  that  as  soon  as  John  should  attain  twenty-one,  or  in 
case  of  his  death,  as  soon  as  Henry  should  arrive  at  that  age, 
or  in  case  of  his  death,  when  and  as  soon  as  the  daughter  of 
Margaretta  should  attain  the  age  of  twenty-one.  The  testator 
therefore  devised  the  premises  to  the  trustees  to  the  uses 
therein  specified.  By  this  part  of  the  devise,  there  was  a 
specific  disposition  of  rents,  which  is  perfectly  clear  and  in- 
telligible, and  if  John  Richard  Meredith  died  under  twenty- 
one,  the  accumulations  or  savings  were  to  be  paid  over  to 
Henry,  with  a  similar  limitation  to  the  niece.  Here,  there-* 
fore,  are  words  of  condition,  and  coupled  with  the  other 
parts  of  the  will,  shew,  that  it  was  not  the  intention  of  the 
testator  to  specify  any  particular  time  when  John  Richard 

(«)  11    East,  594. (6)  Id.  603,  p.  (c)  3  Term  Rep.  83. 

id)  Id.  41. (*)  3  Rep.  19. CO  1  Eq«  Cas.  Abr.  195.— AjS)  1  Bu*r. 

**8. 
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1821*        Meredith  Waiter  should  come  into  the  control  of  the  pro- 
v*~^         perty.      Even    supposing  that  the  provision  as    to  John 
«.  Richard  Meredith  Warter'a  dying  before  twenty-one,  was  not 

a  condition  precedent,  yet,  it  is  a  condition  subsequent,  which, 
on  his  dying  before  he  attained  that  age,  devested  the  estate, 
which  vested  in  him  on  the  death  of  the  testator.  The  case 
of  Stocker  v.  Edwards  (a),  is  precisely  in  point  in  support  of 
this  position,  where  there  was  a  surrender  of  copyhold  to 
the  use  of  the  surrenderor  for  life,  and  afterwards  to  die  use 
of  bis  youngest  son,  and  the  heirs  of  his  body,  if  be  attained 
the  age  of  eighteen,  and  if  he  died  before  eighteen  without 
issue  male,  then  to  his  right  heir,  it  was  held  to  be  a 
condition  subsequent  with  respect  to  the  youngest  son,  and, 
therefore,  the  remainder  vested  immediately,  subject  to  be 
defeated  by  the  condition  of  his  dying  without  issue  male  be- 
fore he  attained  the  age  of  eighteen.  Whether  the  provision  • 
in  question  be  a  condition  precedent  or  subsequent,  the  in* 
tent  of  the  testator  must  be  attended  to.  In  the  early 
part  of  the  will,  there  is  no  reference  to  John  Richard 
Meredith  Warte^s  dying  without  issue,  but  merely  his  dying 
under  twenty-one.  The  testator,  therefore,  never  content* 
plated  that  he  would  marry,  have  a  child,  and  die  under 
that  age,  for  nee  voluit,  nee  dixit*  Besides,  it  is  scarcely 
reasonable  to  suppose,  that '  he  could  have  contemplated 
the  event  which  has  happened.  The  case  of  Bromtsword 
v.  Edwards  (6),  is  somewhat  similar  to  the  present,  where 
there  was  a  devise  to  two  trustees  and  their  heirs,  to  receive 
the  rents  until  B.  should  attain  twenty-one,  and  if  B.  should 
attain  that  age  or  have  issue,  then  to  B.  and  the  heirs 
of  his  body  ;  but  if  B.  should  happen  to  die  before  twenty- 
one,  and  without  issue,  remainder  over;  and  B.  attained 
his  age  of  twenty-one,  and  died  without  issue: — Lord 
Hardwicke,  considering  the  word  and  as  used  for  or,  and 
the  condition  as  disjunctive,  instead  of  copulative  ;  decreed, 
that  the  remainder  over  should  take  effect  upon  the  apparent 

(a)  t  Show.  398.  8,  C.  nomine  Edwards  v.  Hammond,   3  Lev.  155. 
(ft)  S  Yes.  f  43. 
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latent  of  the  testator,  that  is,  that  it  should  take  place  either  in  2S21. 
default  of  B.\  attaining  twenty-one,  or  on  his  dying  without  w^w 
issue.    Suppose,  in  that  part  of  the  will  which  devises  the  «. 

estate,  the  testator  had  given  it  to  John  Richard  Meredith 
Warter  for  life,  remainder  to  his  sons  and  daughters  in  strict 
settlement,  but  in  case  he  should  die  under  twenty-one1,  then 
over ;  would  not  that  have  prevented  the  children  from  taking, 
if  he  had  not  arrived  at  that  age ;  and  how  does  the  present 
differ  in  effect  from  such  a  devise  i  In  Manfield  v.  Dugard, 
and. that  class  of  cases,  there  was  no  ulterior  provisions  as 
to  rents  and  profits,  but  here,  they  were  to  accumulate,  and 
be  paid  to  Henry  in  case  John  Richard  Meredith  Warter 
died  under  the  age  of  twenty-one.  The  case  of  Brornfield  v. 
Crowder  (a),  is  also  applicable  to  the  present.  There,  the 
testator  devised  to  A.  for  life,  and  after  his  death  to  B.  for 
life,  and  at  the,  decease  of  A.  and  B.f  or  the  survivor,  he 
gave  all  his  real  estate  to  C.  if  he  should  live  to  attain  twenty* 
one ;  but  in  case  C.  should  die  before  that  age,  and  D.  should 
survive  him,  in  that  case  to  D.  if  he  should  live  to  attain 
twenty-one,  but  not  otherwise ;  but  in  case  both  C.  and  2>. 
should  die  before  either  of  them  attained  twenty-one,  then 
to  E.  in  fee ;  and  it  was  held,  that  C.  took  a  vested  estate  in 
fee-simple,  determinable  on  the  contingency  of  bis  dying  under 
twenty-one.  There,  the  record  of  the  case  of  Edwards  v.  Ham* 
mond,  was  searched  for  and  produced,  by  the  desire  of  the  Court, 
and  it  was  found  that  that  case  was  inaccurately  reported,  as 
the  words  issue  male,  were  not  used  in  the  will,  as  stated  in  the 
report.  In  Doe  d.  Hunt  v.  Moore  (6),  it  was  held,  that  s 
devise  in  fee  "  to  A.  when  he  attains  twenty-one,  but  in  case 
he  dies  before  twenty-one,  then  over,"  was  an  immediate 
vested  interest,  liable  to  be  devested  on  his  dying  under  that 
age.  Cases  have  been  cited,  to  shew  that  the  testator  did  not 
intend  to  vest  the  legal  estate  in  the  trustees,  but  in  the  de- 
visees ; — that,  however,  turns  on  the  general  proposition,  and 
cannot  be  resorted  to,  so  as  to  control  the-  former  part  of 

<«)  l  Mew  Rep.  313.  (6)  14  East,  601. 
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1821*  tie  if  ill,  and  as  the  legal  estate  was  thereby  vested  in  them 

Ws^/  it  cannot  be  narrowed  or  cut  down  by  the  subsequent  parts 

v.  for  when  an  express  estate  is  given  m  the  first  instance,  n 
Hutchihsox. 


estate  can  arise  by  implication.    As  the  first  words  of 
will,  therefore,  admit  of  no  doubt,  and  as  the  other 
are  so  connected  with  the  main  question,  it  is  unnecessary  tx^ 
comment  on  them ;  and  Lord  Kenyon,  in  delivering  his  opi- 
nion in  Denn  d.  Radclyfft  v.  JBagshaw  (a),  observed  in  sub— 
stance,  that  unless  the  intent  be  manifest  on  the  face  of  &. 
will,  however  hard  the  case  may  be,  legal  principles  must 
apply ;— and  that  that  was  a  case  in  which  he  found  his  wishes 
in  opposition^  what  be  was  bound  judicially  to  decide.    As 
to  the  heir-looms,  it  is  quite  clear,  that  they  vested  in  the  first 
taker  of  the  estate  in  tail,  and  although  it  may  not  be  adjudged 
that  the  trustees  were,  entitled  to  an  absolute  estate  in  fee, 
still,  they  took  a  sufficient-interest  for  the  purposes  mention- 
ed in  the  will. 

In  reply,  it  was  contended,  that  the  two  sets  of  provisions 
in  the  will  were  indivisible,  and  must  be  taken  together.  The 
cases  which  have  been  relied  on  for  Henry  Warier,  are  in- 
applicable to  the  present,  as  they  only  relate  to  the  different' 
provisions  of  this  will,  when  construed  singly  and  separately. 
The  trustees  merely  took  a  chattel  interest,  subject  to  the 
annuities  and  the  sums  charged  on  the  estate  by  .the  tes- 
tator. It  is  immaterial  whether  John  Richard  Meredith 
fVarter's  dying  under  twenty-one,  was  a  condition  precedent 
or  subsequent,  as  he  took  a  vested  estate  immediately  on 
the  death  of  the  testator;  and  the  case  of  Manfield  v. 
Dugard,  is  equally  strong  to  shew  that  this  might  be  con- 
sidered either  as  a  condition  precedent  or  subsequent. 
Henry  Warter  is  not  placed  in  the  same  situation  by  the. 
testator  as  John  Richard  Meredith,  unless  the  latter  died 
without  issue;  but  that  contingency  only  refers  to  one 
of  the  provisions  in  the  will,  namely,  as  to  the  accu- 
mulation of  the  rent  during  his  minority.    The   provision 

(a)  6  Term  Rep.  516. 


Hutchinson. 
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for  the  support  of  Henry  Warier  during  his  infancy,  was  1821. 
onlv  on  the  supposition  that  he  was  to  succeed  to  the  estate  ,,rv^vW 
on  the  death  of  his  brother  under  twenty- one,  and  without  __  *. 
issue.  But  as  John  Richard  Meredith  Warier  had  issue,  a 
daughter,  the  estate  was  vested  in  her,  as  well  as  the  rents 
that  accumulated  during  his  life-time.  Bromfield  v.  Crorcder 
and  Doe,  d.  Hunt  v.  Moore,  were  decided  on  the  particular 
provisions  contained  in  the  wills  therein  set  out.  As  there- 
fore, the  whole  of  this  will  must  be  taken  together,  the  Court 
can  only  effectuate  the  intention  of  the  testator,  by  giving  to 
Margaretta  Elizabeth  Meredith  Warier  a  legal  estate  as 
tenant  in  tail  male. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent  to  the  Vice- 
chancellor  : 

This  case  has  been  argued  before  us  by  counsel ;  we  have 
considered  it,  and  are  of  opinion, 

First,  That  upon  the  death  of  the  said  John  Richard 
Meredith  Warter,  under  the  age  of  twenty-one  years,  Mar- 
garetta Elizabeth  Meredith  Warter,  his  only  child,  became 
and  is  now  entitled  to  the  devised  estates  and  premises,  as 
tenant  in  tail  male  of  the  legal  estate ;  and  that  she  was 
entitled  to  the  possession  of  the  said  premises  immediately  on 
the  death  of  her  father,  subject,  however,  to  the  annuities, 
debts,  and  legacies,  charged  by  the  will  of  the  said  Thomas 
Meredith. 

Secondly,  That  the  articles  directed  to  pass  as  heir- looms, 
being  personalty,  vested  absolutely  in  the  said  Margaretta 
'Elizabeth  Meredith  Warter,  on  the  death  of  her  father,  and 
that  she  was  then  entitled  to  the  possession  thereof;  and 

Thirdly,  that  the  personal  representative  of  the  said  John 
Richard  Meredith  Warter  is  entitled  to  the  savings  of  the 
rents  and  profits  of  the  estates,  accrued  in  the  life-time  of  the 

vol.  v.  L 
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1821.       8ai(J  ^°*w  JfoAattJ  Meredith  fVarter,  subject,  however,  to 
*-^-'        the  said  debts  and  legacies. 
Wa™r  R.  Dallas. 

Hutchinson.  J#  A.  Park. 

J.  BuRROUGH. 

J.  Richardson. 


Thunday,  WrSTLEY  «.  JoNRS. 

January  *5. 

Where  the  de-  Mr.  Serjt.  Bosanquet  on  the  last  day  of  the  last 
served  with*a  Term,  having  obtained  a  rule  nisi,  that  the  service  of  the 
copy  of  a         copy  of  the  writ  of  capias  in  this  cause,  and  the  subsequent 

eapias,  and  a  rJ  r  %  /  * 

quarter  of  an    proceedings  thereon,  might  be  set  aside  with  costs,  on  an 

wards,  de-"       affidavit,  which  stated  that  the  defendant  was  served  with  a 

S"ori^iMre  °°Py  of  lhe  writ>  at  *•*  8uit  of  the  P,aintiff>  on  the  11th  of 
SW  h'iT*8  rc"  November  last,  and  that  at  the  time  of  the  service,  he  re- 
officer,  the  quired  the  officer  to  shew  him  the  original,  which  the  latter 
theDserviceand  declined  to  do ;  that  there  was  no  ode  present  at  the  time 
subsequent       0f  service,  but  that   the    defendant  having  gone  with  the 

officer  about  two  hundred  yards,  met  a  person  by  the  name 
of  Austin,  and  informed  him  that  he  had  requested  the 
officer  to  shew  him  the  original  process,  and  demanded  it 
iu  the  presence  of  Austin,  when  it  was  again  refused  :— 

Mr.  Serjt.  Hullock  now  shewed  cause,  on  an  affidavit  of 
the  officer,  who  served  the  process,  who  stated  that  he 
saw  the  defendant  on  the  day  in  question,  on  horseback,  at 
the  door  of  his  house,  and  having  informed  him  that  he  had 
something  for  him,  gave  him  a  copy  of  the  writ,  which  he 
received,  and  having  been  informed  by  the  officer  that  it 
was  a  copy  of  a  writ  at  the  suit  of  the  plaintiff,  he  put  it  in 
his  pocket,  and  made  no  request  to  see  the  original.  That  he 
then  rode  off,  and  in  about  a  quarter  of  an  hour  afterwards, 
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i 

for  the  first  time,  requested  to  see  the  original    process.        1821. 
The  learned  Serjeant  objected,  that  the  defendant  should     wN**^__r 

in  EST I* Km 

have  demanded  to  see  the  original  process  at  the  time  the  v. 

copy  was  served,  and  that  as  he  did  not  require  it  till  fifteen 
minutes  afterwards,  it  was  too  late;  that  the  officer  was  not 
bound  to  shew  him  the  original,  as  he  was  only  obliged  to 
serve  him  with  a  copy ;  if  it  were  not  so,  it  would  be  neces- 
sary to  state  in  the  affidavit  required  by  12  Geo.  1.  c.  29.  that 
he  shewed  him  die  original.  He  relied  on  the  case  of 
Worley  v.  Glover  (a),  where  the  Court,  in  adverting  to  the 
mode  of  serving  process  under  that  statute,  held,  that  it  was 
not  necessary  to  shew  the  party  the  original  writ,  as  on  the 
service  of  rules ;  as  that  act  only  required  him  to  be  served 
with  a  copy.  At  all  events,  as  the  defendant  was  served  on 
die  11th  November  last,  he  should  have  applied  earlier  than 
the  28th,  being  the  last  day  of  Michaelmas  Term,  as  he 
thereby  prevented  the  plaintiff  from  obtaining  a  plea  of  this 
Term. 

Mr.  Serjt.  Bosanquet  in  support  of  the  rule,  relied  on 
the  case  of  Edgar  v.  Farmer  (b),  where  it  was  held,  that 
the  service  of  process  was  bad,  where  the  defendant  de- 
manded a  sight  of  the  original,  and  was  refused. 

Lord  Chief  Justice  Dallas. — On  serving  the  copy  of  a  ' 

capias,  it  is  not  necessary,  though  usual,  to  shew  the  original, 
unless  demanded.  Here,  the  defendant  required  to  see  the 
original  a  quarter  of  an  hour  after  the  copy  was  served,  and 
his  demand  being  made  at  that  time,  must  be  considered  as 
part  of  the  same  transaction,  and  relating  back  to  the  time  of 
the  service. 

Mr.  Justice  Burrough. — The  affidavit  of  service  is 
framed  on  the  words  of  the  statute  12  Geo.  1.  c.  29-  which 
only  requires  the  party  to  be  served  with  a  copy.     But  under 

(«)  s  Stra.  877.—— (6)  Cas.  temp.  Hardw.  138. 
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Westley 
v. 

JONBS. 


the  circumstances  of  this  case,  as  the  defendant  demanded 
to  see  the  original,  the  officer  should  have  shewn  it  him. 
With  respect  to  this  application  having  been  made  too  late, 
the  defendant  was  not  bound  to  apply,  until  the  plaintiff  had 
taken  another  step  iu  the  cause. 


Mr.  Justice  Park  and  Mr.  Justice  Richardson  con- 
curring, 

Rule  absolute  (a). 

(a)  Sec  1  Tidd,  7th  edit.  190. 


Friday, 
January  26. 

In  covenant 
for  not  repair- 
ing ;—  if  the 
covenant  to  re- 
pair contains 
an  exception 
of  "  casualties* 
by  fire,''  it  is 
fatal  on  mm  est 
factum  to  state 
it  in  the  decla- 
ration as  a  ge- 
neral covenant 
to  repair, omit- 
ting the  excep- 
tion ;  and  the 
Court  will  not 
allow  the  plain- 
tiff to  amend 
on  payment  of 
the  costs  of  the 
trial;  but 
leave  him  to 
his  remedy,  by 
bringing  a 
fresh  action. 


Brown  v.  Knill. 

This  was  an  action  of  covenant  on  a  lease  for  not  repairing 
premises  demised  by  the  plaintiff  to  the  defendant,  for  the 
term  of  seven  years.  The  declaration  stated  the  covenant 
in  the  indenture  to  be,  "  that  the  defendant  should  and  would, 
at  his  costs  and  charges,  well  and  sufficiently  repair,  uphold, 
and  keep  the  demised  premises  in  all  needful  and  necessary 
repairs,  as  often  as  occasion  should  require,  and  at  the  ex* 
piration  of  the  term,  leave  and  yield  up  the  same  to  the 
plaintiff,  his  executors,  &c.  being  in  every  respect  well  and 
sufficiently  repaired,  together  with  all  erections  and  improve- 
ments, as  should  at  any  time  be  erected  and  made  thereon 
during  the  term."  Breach,  for  non-repair.  The  defendant 
pleaded  {inter  alia)  non  est  factum. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Term, 
on  the  production  of  the  counterpart  of  the  indenture,  it  was 
proved  to  have  been  executed  by  the  defendant,  and  it  ap- 
peared that  it  contained  the  above  covenant  to  repair  as 
often  as  occasion  should  require  (casualties  by  fire  excepted), 
when  it  was  objected  for  the  defendant,  that  this  woa  a  fatal 
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variance,  and  fell  expressly  within  the  case  of  Tempany  v. 
JBurnand(a)  where  Lord  E/lenborough  held  a  similar  ob- 
jection to  be  well  founded ; — and  his  Lordship  considering 
that  case  undistinguishable  from  the  present,  accordingly 
directed  a  nonsuit. 


105 

1021. 

Brown 
Kmilc 


Mr.  Serjt.  Vaughan  now  moved  for  a  rule  nisi,  that  this 
nonsuit  might  be  set  aside  and  a  new  trial   granted.     He 
observed,  that  Tempany  v.  Burnand  was  a  mere  Nisi  Prius 
decision,  and  could  not  be  supported ;  that  the  exception  in 
this  case  was  a  mere  qualification,  and  did  not  amount  to  a 
condition  precedent,  and  therefore  need  not  have  been  set 
forth  in  the  declaration.     In  the  subsequent  case  of  Gordon 
v.  Gordon  (J>)  it  was  held,  that  in  covenant,  it  was  no  objec- 
tion under  the  plea  of  non  est  factum,  that  the  deed  con- 
tained material  qualifications  of  the  covenants  set  out,  which 
qualifications  were  not  noticed  iu  the  declaration.    That  prin- 
ciple is  applicable  to  the  present  case.  Besides,  the  defendant 
might  either  have  pleaded  or  given  in  evidence  as  a  defence, 
that  the  premises  were  out  of  repair  from  a  casualty  by  fire. 
Unless,  therefore,  the  exception  amounted  to  a  condition 
precedent,  it  was  not  necessary  for  the  plaintiff  to  set  out 
more  in  his  declaration  than  the  express  cause  of  action. 
In  Elliott  v.  Blake  (c)  the  defendant  covenanted  to  deliver 
a  certain  quantity  of  saltpetre  before  such  a  day ;  on  oyer 
it  appeared,  that  the  deed  contained  a  proviso,  that  if  any 
mischance  happened  by  fire  or  water  to  disable  him,  that  he 
should  be  excused  ;  and  he  pleaded  that  he  was  disabled  by 
accident  of  fire.     On  objection,  that  there  was  a  variance 
between  the  deed  on  which  the  plaintiff  declared,  and  that 
produced,  the  Court  held,  that  he  need  not  declare  on  more 
of  the  deed  than  the  covenant,  and  that  it  was  on  the  defend- 
ant's part  to  shew  the  proviso,  which  went  by  way  of  defea- 
sance of  the  covenant.  So,  here,  this  was  merely  an  exception 


(a)  4  Camp.  20.— (/>)  l  Stark.  NL  Pru  Rep.  294.— (c)  1  Lev.  88. 
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1820.        or  proviso.    No  distinction  can  be  drawn  between  covenant 
iJT^         and  assumpsit.    If  an  action  of  the  latter  description  be 
«.  brought  against  a  carrier  for  the  loss  of  goods,  and  he  has 

qualified  his  contract  by  giving  the  usual  notice  to  limit  his 
responsibility  to  a  certain  sum,  it  is  not  necessary  to  set  forth 
that  qualification  in  the  declaration.  In  Comyni  Digest  (a) 
it  is  laid  down,  that  where  any  estate  or  interest  passes  or 
vests  immediately,  and  is  to  be  defeated  by  a  condition  sub- 
sequent, or  matter  ex  post  facto,  be  it  in  the  affirmative  or 
negative,  or  to  be  performed  by  the  plaintiff,  or  the  defend- 
ant, or  any  other  ; — performance  of  that  matter  need  not  be 
averred ;— as,  if  a  graut  be  of  an  annuity  to  A.  till  he  be 
advanced  to  a  benefice  ;  A.  in  answer  need  not  say  that  he 
is  not  yet  advanced.  On  these  authorities,  therefore,  the 
plaintiff  was  not  bound  to  set  forth  the  exception  against 
fire  in  his  declaration. 

But  the  Court  were  clearly  of  opinion  that  this  excep- 
tion formed  part  of  the  covenant  to  repair,  which  the  plain- 
tiff had  set  out  in  his  declaration  as  an  absolute  covenant  to 
repair  generally,  whereas,  it  was  qualified  by  the  exception 
which  ought  to  have  been  expressly  shewn.  And  they  ob- 
served, that  if  there  be  au  exception  in  a  contract,  it  must  be 
set  out,  that  here,  the  exception  as  to  casualties  by  fire, 
rendered  the  covenant  to  repair  conditional,  which  on  the 
face  of  the  declaration  appeared  to  be  absolute. 

Rule  refused  (6). 

Mr.  Serjt.  Vaughan  then  moved  that  the  plaintiff  might 
have  leave  to  amend  the  record  on  payment  of  the  costs  of 
the  trial,  on  the  authority  of  Halhead  v.  Abrahams  (c) 
where,  after  a  nonsuit  for  a  variance  in  an  undefended  action 
on  a  replevin  bond,  the  record  was  permitted' to  be  amended 
and  a  new  trial  had. 

But   the    Court   held,    that    that  application    was    the 

(«)  Tit.  Pleader,  C.  57 -(6)  See  Hortfall  v.  Testar,  ante,  vol.  i. 

page  89. (c)  3  Taunt,  81. 


Brow  it 
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ground  of  a  separate  motion,   and  that  under  the  present        1821. 
circumstances,  they  would  not  allow  the  plaintiff  to  amend, 
as  he  might  have  done  so  before  trial.     He   was  thereby  •• 

guilty  of  laches,  and  he  must  now  resort  to  his  remedy  of  NIU" 

bringing  a  fresh  action  against  the  defendant. 

The  learned  Serjeant  therefore  took  nothing  by  bis  motion. 


Rawtree  v.  King  and  Another.     tV  Friday, 

January  26. 

T  His  was  an  action  of  assumpsit  for  goods  sold  and  deli-  If  all  matters 
wed,  and   brought  against   the  defendants    as  exaputors.  i»  the  ctnue, 
At  the  trial,  all  matters  in  difference  in  the  cause, "Were  by  ^^md° 

consent,  to  be  referred  to  an   arbitrator,  and  the  order  of  »ndtheAstod- 

.        .  ate  by  mistake 

reference  stated  generally  that  "all  matters  in  difference99  draws  op  the 

between  the  parties  were  to  be  referred.  encTs^eraliy 

as  to  all  mat- 

.  tera  in  differ* 

Mr.  Serjt.  Taddy  having  in  the  last  Term  obtained  a  rule  ence  between 

nisi,  that  the  order   might   be  amended,  by  inserting  the  cannot  be*' 

words  "  in  this  cause"  after  those  of  "  all  matters  in  differ-  u£^j^gbot 

ence,"  must  go  down 

to  another 
trial 

Mr.  Serjt.  Hullock  now  shewed  cause,  and  Mr.  Serjt. 
Taddy  in  support  of  the  rule,  submitted  that  it  was  a  mere 
mistake  of  the  Associate,  and  consequently,  that  there  could 
be  no  legal  objection  to  the  amendment. 

But  the  Court  said,  that  they  could  not  interfere ;  that  the 
order  of  reference  must  be  considered  as  a  mere  nullity, 
and  that  the  effect  would  be,  that  the  parties  must  go  down 
to  another  trial. 

Rule  discharged. 
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Saturday, 
January  27.  WaUMSLEY  V.  ROBERT   MACEY  (fl). 

ot' assumpsit  -I  his  was  an  action  of  assumpsit  brought  by  the  plaintiff 
fendant1110  ***"  as  drawer,  aga»nst  the  defendant  as  acceptor  of  a  bill  of  ex- 
ceptorof a  bill  change  for  45/.  lis.  Qd.  The  declaration  contained  a  count 
for  45/.  he         on  the  bill,  counts  for  goods  sold  and  delivered,  and  the  com- 

setUn^oaYtJTc  mon  monev  counts.  Plea,  after  setting  out  12  Geo.  1.  c.  29. 
»tat.  51  Geo.  3.  anc[  5  Geo.  %m  Cm  07.  as  ^0  j|ie  regulations  in  the  execution  of 

€.  124.  that  & 

the  plaintiff  process,  and  that  the  same  were  made  perpetual  by 
of  capias  ad  re-  $1  Geo.  2.  c,  3.  stated,  that  an  act  of  parliament  was  after- 

spondendum  wards  passed  in  the  51  Geo.  3.  by  which  it  was  enacted,  "  that 
against  him  by  r  J  J 

the  name  of  no  person  should  be  held  to  special  bail  upon  any  process 
Joseph,  for  45J.   ..  p  ~  .  ,  ,.        •  .       1 , 

on  an  affidavit  issuing  out  of  any  Court  where  the  cause  of  action  should 

by  thepUiQ-     not  nave  °«g*naHy  amounted  to    15/.  or  upwards,  &c.  and 

tifTs  clerk,  nn-  {\m{  jn  a]j  cases  where  the  cause  of  action  should  not  amount 

tier  which  the  .     . *- 

defendant  was   to  that  sum,  and  the  plaintiff  should  proceed  by  the  way  of 

afterwards  al-  Process  against  the  person,  he  should  not  arrest  the  body  of 

lowed  to  go  at  tlie  defendant,  but  serve  him  personally,  within  the  jurisdiction 

sheriff.    That  of  the  Court,  with  a  copy  of  the  process  and  proceedings  there*- 

afterwards  al-  upon,  in  such  manner  as  was  directed  by  the  12  Geo.  1.  in 

tercd,  by  in-  cases  u  here  the  cause  of  action  shall  not  amount  to  10/. 
serting  the 

name of  Robert  or  upwards,  &c.  and  that  where  the  cause  of  action  in  any 

(the  real  name    ~  .  . 

of  the  defend-  Court  should  not  amount  to  15/.  no  special  writ,  nor  any 
of \/o*™Aad  Process  specially  therein  expressing  the  cause  of  action, 
under  which      should  be  sued  forth,  or  issued  from  any  Court,  in  order  to 

lie  was  again 

arrested,  with-  compel  any  person  to  appear  thereon  in  such  Court,  and 
affidavit  of        lnat  a"  proceedings  and  judgments  that  should  be  had  on  any 

debt,  as  re-        sucj,    wrjt   or   pr0cess,  should    be  void  and   of  no    effect" 

quired  by  that  r  ' 

statute :—         The  defendant  then  averred,  that  by  the  law  of  England  as 

special  demur-  it  now  stands,  since  the  passing  of  the  said  several  statutes, 

not'  HS to  t|d      no  Person  ouont  t0  he  arrested  or  held  to  special  bail,  ou  any 

merits  of  the  • 

action,  and  as  •  (<,)  Sec  ante,  page  52. 

the  defendant 

illicit  «  itlier 

have  pleaded  in  abatement,  or  moved  to  set  nsidc  the  proceeding?  for  irregularity. 
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process  issuing  out  of  the  superior  Courts,  unless  the  cause         1821. 
of  action  against  such  person  is  of  such  amount  as  is  spe-     wjlrmslet 

cified  by  the  last-mentioned  act,  in  the  cases  therein  in  that  v. 

AIacey 
behalf  mentioned,  and  an  affidavit  shall  have  been  first  made 

and  filed  of  the  cause  of  action  against  such  person,  in  pur- 
suance of  the  several  statutes  in  that  case  made  and  pro- 
vided ;  nor  ought  any  special  writ  or  process,  specially  ex- 
pressing the  cause  of  action,  to  be  sued  forth,  or  issued  from 
any  Court,  in  order  to  compel  any  person  to  appear  thereon 
in  such  Court,  without  such  an  affidavit  being  first  made  and 
filed.     The   plea  then  stated,   that  nevertheless,  after  the 
making   of  the  said   several  acts,  to  wit,  on  the  27th  -Oc- 
tober,  1820,   the   plaintiff  commenced  a  certain  action  by 
means,  or  under  colour  of  a  certain  writ  of  capias  ad  respon- 
dendum, issued  out  of  this  Court  at  the  suit  of  the  plaintiff, 
directed  to  the  Sheriff  of  Middlesex,  whereby  he  was  com- 
manded to  take  Joseph  Macey  and  Job]  Doe,  and  them 
safely  keep,  so  that  he  might  have  their  bodies  before  his  Ma- 
jesty's  Justices  at  Westminster,  on  the  morrow  of  All  Souls,  to 
answer  the  plaintiff  in  a  plea,  wherefore  with  force  and  arms 
the  close  of  the  plaintiff  they  broke,  and  other  wrongs  "to  him 
did,  to  the  great  damage  of  the  plaintiff;  and  also  that  the 
said  Joseph  Macey  might  answer  the  plaintiff  in  a  certain 
plea  of  trespass  on  the  case  upon  promises,  to  the  damage  of 
the  plaintiff,  of  90/.  which  writ  was  marked  or  indorsed  for 
bail  for  45/.  and  upwards,  by  virtue  of  a  certain  affidavit  of 
debt  theretofore  made  and  sworn  by  one  James  Howe,  as 
the  agent  or  clerk  of  the  plaintiff  in  that  behalf,  and  which 
writ  was  afterwards  delivered  to  the  sheriff  to  be  executed 
in  due  form  of  law ;  and  by  virtue  of  which,  the  defendant 
was  on  the  28th  October,  1820,  arrested  by  the  said  sheriff 
at  the  suit  of  the  plaintiff.     The  defendant  then  averred,  that 
the  arrest  being  illegal  and  void,  the  sheriff,  to  save  himself 
from  the  consequences   of  the  illegality  thereof,  afterwards 
released  the  defendant  from  the  arrest,  and  allowed  him  to 
go  at  large  whithersoever  he  would;  that  on  the  3 1st  Odo- 
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1821.        her9    1820,    the    plaintiff   obtained  from,  the  sheriff   the 
writ  under  which  the  defendant  was  arrested,   and  wrong* 


V.  fully    and     unlawfully    changed    and    altered    the    same 


Macbt. 


from  being  such  writ  against  the  said  Joseph  Macey,  and 
made  and  converted  it  into  a  writ  of  a  similar  nature  and 
effect,  against  the  defendant  Robert  Macey,  and  issued  the 
same  as  a  good  and  lawful  writ*gainst  him,  and  as  being 
lawfully  marked  or  indorsed  for  bail  for  the  said  sum  of  45/. 
and  upwards,  and  without  any  such  affidavit  being  first  made 
and  filed,  as  is  by  law  required  for  that  purpose ;  the  same 
being  in  fraud  of  his  Majesty's  revenue  in  that  behalf,  and 
contrary  to  the  form  and  effect  of  the  51  Geo.  3.  and  the 
several  other  acts  above  mentioned.    That  the  said  writ  so 
changed,  altered,  converted,    and  issued  as  last  aforesaid, 
was  delivered  by  the  plaintiff  to  the  said  sheriff,  to  be  exe- 
cuted as  a  good  and  lawful  writ,  at  the  suit  of  the  plaintiff 
against  the  defendant,  and  that  the  sheriff  again  arrested  the 
defendant,  by  virtue  or  under  colour  thereof,  and  kept  and 
detained  him  in  prison  for  twenty-four  hours  then  next  fol- 
lowing, and  until  the  defendant,  to  procure  his  release  and 
discharge  from  such  last-mentioned  imprisonment,  on  the 
1st  November,  1820,  was  obliged  to,  and  did  procure  two 
persons  to  become  bail  to  the  sheriff  for  his  appearance  be- 
fore the  Justices  of  the  Bench  at  Westminster,  at  the  re- 
turn of  the  said  writ,  so  altered,  converted,  and  indorsed  as 
aforesaid,  to  answer  the  plaintiff  in  the  plea  in  the  said  writ 
mentioned,  according  to  the  supposed  exigency  thereof;  the 
same  several  premises  being  to  the  manifest  wrong  and  injury 
of  the  defendant,  and  contrary  to  the  form  and  effect  of  the 
51  Geo.  3.  and  the  several  acts  of  parliament  above  men- 
tioned.    Wheref  re  the  defendant  said,  that  the  said  writ  so 
issued  and  altered,   converted   and   re-issued    as  aforesaid, 
and    the  second  arrest    of   the  defendant,  as  well  as   the 
declaration  of  the  plaintiff  in  this  behalf,  and  all  other  pro- 
ceedings of  the  plaintiff  in  this  suit,  are  absolutely  bad,  and 
void  iu  law ;  and  this,  &c.  wherefore,  &c. 
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To  this  plea,  the  plaintiff  demurred  specially,   and  as-        1821. 
signed   for  causes,  that   the  plea  was   no   answer  to  the 


Warmilit 


Macit. 


plaintiff's    declaration,    or    to  the  several  causes  of  action  «. 

therein  mentioned  and  complained  of,  or  any  or  either 
of  them,  and  that  the  defendant  had  not  in  the  said 
plea,  traversed  or  denied  the  making  and  breach  of  the 
several  promises  and  undertakings  in  the  declaration  men- 
tioned, in  manner  and  form  as  therein  is  alleged  and  com* 
plained  of,  or  any  or  either  of  them,  or  set  forth  or  alleged 
any  matter  in  avoidance  or  satisfaction  of  such  causes  of 
action,  or  either  of  them,  and  that  the  facts  stated  in  the 
plea,  could  not  by  law,  or  the  rules  of  pleading,  be  properly 
made  the  subject  of  a  plea,  or  be  pleaded  to  the  said  action, 
or  in  bar  thereof,  but  amount  only  to  matter  of  supposed 
irregularity,  and  not  to  matter  in  bar,  or  answer  to  the  de- 
claration, or  the  causes  of  action  therein  mentioned,  and  that 
it  was  not  in  or  by  the  said  plea  alleged  against  whom  the 
writ  therein  mentioned,  was  in  fact  originally  issued,  or 
intended  to  be  issued,  or  that  the  same  had  been  or  was 
issued  against  any  other  person  than  the  defendant,  or  was 
not  in  fact  originally  issued  and  intended  to  be  issued  agaiust 
the  defendant,  or  that  the  christian  name  of  Joseph,  as  ori- 
ginally inserted  in  the  writ,  was  not  a  mere  error  or  mistake 
in  the  christian  name  of  the  defendant,  against  whom  the 
writ  had  been,  and  was  in  fact  issued ;  and  that  it  was  not  in 
or  by  the  plea  alleged,  that  the  defendant  was  not  in  Court, 
or  had  not  put  in  bail,  and  appeared  therein,  at  the  suit  of  the 
plaintiff  in  this  action,  at  the  time  of  his  declaring  therein 
against  the  defendant,  or  that  the  plaintiff  was  not  then  com* 
petent  to  declare  against  him  in  the  said  action,  and  that  the 
plea  was  in  various  other  respects  uncertain,  insufficient,  and 
informal.    The  defendant  joined  in  demurrer* 

The  cause  now  came  on  for  argument,  when 
Mr.  Serjt.  Lawes,  in   support  of  the   demurrer,  submit- 
ted, that   the   facts  as   pleaded,  were  no  answer  whatever 
to   the  debt  or  causes  of  action  mentioned   in  the  decla- 
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ration,  but  if  true,  were  mere  matter  of  irregularity  in  the 
process,  and  should  have  been  taken  advantage  of  by  mo- 
tion to  set  aside  the  proceedings  for  irregularity,  and  not  by 
plea  in  bar  to  the  action,  as  it  neither  denied  or  avoided  the 
contract  as  stated  in  the  declaration,  or  shewed,  that  the 
debt  due  from  the  defendant  to  the  plaintiff,  had  been  satis- 
fied. If  the  writ  were  bad  in  the  first  instance,  it  might 
have  been  taken  advantage  of  .by  a  plea  in  abatement.  Be- 
sides, no  material  issue  can  be  taken  Non  this  plea,  which 
does  not  go  to  the  merits,  and  if  it  could  be  sustained,  it 
might  be  pleaded  in  bar  to  a  future  action. 


Mr.  Serjt.  Pell,  contra,  was  stopped  by  the  Court, 
Who  observed,  that  the  plea  could  not  be  sustained,  as  it 
merely  tended  to  shew,  that  the  defendant  had  been  irre- 
gularly brought  into  Court.  That  it  did  not  go  to  the 
merits,  nor  could  it  deprive  the  plaintiff  of  any  legal  remedy 
he  might  have  against  the  defendant,  who  might  either  have 
pleaded  in  abatement,  or  moved  to  set  aside  the  proceedings 
for  irregularity. 

Judgment  for  the  plaintiff  (a). 

(a)  See  Ball  v.  Swan,  l  Barn.  &  Aid.  590. 


Saturday, 
January  27. 

An  assignee  of 
a  bankrupt, 
having  releas- 
ed his  claim  as 
a  creditor  on 
the  bankrupt's 
estate,  is  a 
competent 
witness  to  snp- 
port  the  peti- 
tioning credi- 
tor's debt,  as 
he  merely 
stands  in  the 
situation  of 
trustee  to  such 
estate. 


Tomlinson  and  Another  v.  Wilkes,  Esq.  (a). 

This  was  an  action  on  the  case  brought  against  the  de- 
fendant as  late  sheriff  of  the  county  of  Essex,  for  not  levy- 
ing and  selling  under  a  writ  of  fieri  facias,  issued  at  the 
suit  of  the  plaintiffs,  on  the  3d  Mat/,  18 1J),  against  the 
effects  of  one  James  Shynn,  and  for  making  an  alleged  false 
return  to  such  writ. 

At  the  trial  of  the  cause,  before  Mr.  Baron  Wood,  at  the 
last  Assizes  at  Chelmsford,  the  defence  rested  on  an  act 

(a)  See  Tomlinson  v.  Shynn,  ante,  vol.  iv.  page  505. 


k. 
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of  bankruptcy  haviug  been  committed  by  Shynn  before  the        1821. 
sheriff  entered    under   the   writ.     The  trading  and  act  of    To^7tow 
bankruptcy  were  admitted.    In  order  to  prove  the  petitioning'  •• 

creditor's  debt,  his  son,  who  was  also  a  creditor  of  Shynn, 
and  had  proved  his  debt  under  the  commission,  was  called, 
when  his  testimony  was  objected  to  by  the  plaintiffs  coun*  * 
sel ; — but  any  dividend  that  might  be  received  on  that  debt,  or 
any  claim  he  might  have  individually  on  the  bankrupt's 
estate,  was,  in  consequence  of  the  objection,  released  by 
the  witness  at  the  trial ;  and  the  learned  Judge  then  ruled 
that  his  evidence  might  be  received.  However,  as  it  ap- 
peared that  he  was  an  assignee  under  the  commission,  as  well 
as  a  creditor,  it  was  also  objected  that  he  had  still  an  interest 
by  reason  of  his  responsibility  in  that  character,  to  the  Com- 
missioners named  in  the  commission,  as  well  as  to  the  cre- 
ditors who  had  or  might  prove  debts  under  it.  The  Jury 
found  a  verdict  for  the  defendant,  but  the  point  as  to 
whether  the  testimony  of  this  witness  was,  under  the  cir- 
cumstances, admissible  or  not,  was  reserved  for  the  opinion 
of  the  Court. 

Mr.  Serjt.  Taddy  having  in  the  last  Term  obtained  a  rule 
nisi,  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  ground,  that  the  witness  was  interested 
in  the  event  of  the  suit,  as  the  sheriff  was  indemnified 
by  the  assignees,  of  whom  he  was  one,  and  he  contended, 
that  although  the  witness  had  given  a  release  of  his  in- 
dividual claims  on  the  bankrupt's  estate,  still,  he  could 
not  be  called  to  support  his  own  credit  on  the  com- 
mission under  which  he  acted.  A  tenant  in  possession 
on  whom  an  ejectment  has  been  served,  is  not  a  competent 
witness  in  an  action  of  ejectment  in  support  of  the  title  of 
the  defendant  under  whom  he  holds,  Bourne  v.  Turner  (a), 
Doe,  d.  Foster  v.  Williams  (6).  Here,  the  assignee  has  an 
interest,  as  he  is  responsible  to  the  Commissioners,  and  the 

(a)  1  Str.  632. {b)  Cowp.  6tU 
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1821.       sheriff  is  not  only  indemnified  by  him,  but  defends  the 
T  ^^        present  action  under  such  indemnity; 


WlLftSft. 


Mr.  Serjt.  Pell  now  shewed  cause,  and  submitted,  that 
as  Shynn  had  committed  an  act  of  bankruptcy  previously 
to  the  issuing  the  writ  of  fieri  facias  at  the  suit  of  the  plain- 
tiffs, they  were  not  entitled  to  take  his  property  under  it.  The 
witness  had  no  interest  whatever  as  an  assignee,  and  having 
released  his  individual  claims  on  the  bankrupt's  estate  as  a 
creditor,  he  stood  merely  in  the  situation  of  trustee.  As 
assignee,  he  was  only  empowered  to  collect  the  debts  due 
to  the  bankrupt,  and  account  to  the  Commissioners  for  die 
sums  received  by  him  in  that  capacity.  If  the  Jmfy  had 
found  a  verdict  against  the  defendant,  it  could  not  be  used 
in  evidence  against  the  witness,  nor  could  he  be  called  on  as 
assignee  for  any  loss  the  defendant  -might  sustain  as  sheriff. 
On  these  grounds,  therefore,  he  was  neither  directly,  nor 
indirectly,  interested  in  the  event  of  this  suit. 

Mr.  Serjt.  Taddy,  in  support  of  the  rule.  The  witness 
acted  as  assignee  under  the  commission.  The  release  of  his 
claims  on  the  bankrupt  did  not  render  him  competent,  as 
he  had  an  interest  as  trustee  for  all  the  creditors  who  might 
prove  under  the  commission,  and  by  the  assignment  he  was 
bound  to  indemnify  the  Commissioners.  In  Buller's  Hid 
Prius  (a),  it  is  stated,  that  Lord  Holt  determined,  that  a  ver- 
dict with  the  evidence  given,  in  an  action  brought  by  a 
carrier  for  goods  delivered  to  him  to  be  carried,  shall  be 
given  in  evidence  in  an  action  brought  by  the  owner  against 
the  carrier  for  the  same  goods,  for  it  is  strong  proof  against 
him  that  he  had  the  plaintiff's  goods.  So,  here,  if  the  de- 
fendant as  sheriff,  had  refused* to  deliver  the  proceeds  of 
the  levy,  and  the  assignees  had  brought  an  action  against 
him  for  retaining  the  same,  the  verdict  in  this  case  might  be 

(<)  7th  edit,  by  Bridgman,  page  943. 
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given  in  evidence  against  him  in  such  action.  For  the  she* 
riff  is  a  mere  stakeholder,  and  may  therefore  be  assimilated 
to  a  carrier.  Although,  therefore,  the  release  given  by  the 
witness  at  the  trial,  may  operate  as  a  bar  to  any  right  he 
may  have  on  the  bankrupt's  estate  as  a  creditor,  still,  he  has 
a  trust  coupled  with  an  interest  as  an  assignee  under  the 
commission. 
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Lord  Chief  Justice  Dallas. — The  release  given  at  the 
trial  only  operated  on  the  interest  the  witness  had  as  a  ere* 
ditor  on  the  bankrupt's  estate.  He  still  stood  in  the  situ- 
ation of  assignee,  and  in  that  character  must  be  considered 
as  a  mere  trustee,  whose  trust  was  coupled  with  no  personal 
interest.  Whatever  actions  he  might  commence  or  defend, 
as  assignee,  could  only  be  for  the  advantage  of  the  bankrupt's 
estate.  The  general  rule  is,  that  a  trustee  having  a  trust  not 
coupled  with  an  interest,  is  a  competent  witness,  and  as  in 
this  case,  the  person  whose  testimony  was  admitted,  stood 
only  in  that  character,  I  think  the  verdict  cannot  be  dis- 
turbed. 


Mr.  Justice  Park. — The  competency  of  the  witness 
was  objected  to  in  the  first  instance,  as  he  was  interested  as 
a  creditor,  but  on  releasing  his  claims  to  the  bankrupt's 
estate,  the  learned  Judge  who  tried  the  cause,  held,  that  this 
release  rendered  his  testimony  admissible.  It  does  not  appear 
that  he  had  indemnified  the  sheriff,  but  in  all  probability 
the  solicitor  under  the  commission  has  done  so.  The  wit- 
ness, therefore,  merely  stood  in  the  character  of  trustee. 
Although  it  has  been  contended  that  he  has  a  trust  coupled 
with  an  interest  as  assignee  under  the  commission,  yet,  in 
Phipps  v.  Pitcher  (a),  it  was  held,  that  an  executor, 
although  he  had  duties  to  perform  under  a  will,  but  taking 
no  beneficial  interest,  was  a  competent  witness. 


(«)  2  Marsh.  20.  S.  C.  6  Taunt.  220. 
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Mr.  Justice  Burrough. — The  case  cited  from  Butter* 
NUi  Prius  has  no  application  to  the  present,  as  the  witness 
must  be  considered  as  a  bare  trustee,  without  any  beneficial 
interest,  and  if  he  had  such  interest  as  a  creditor  under  the 
commission,  he  released  it  at  the  trial.  This  case,  therefore, 
falls  within  the  principle  laid  down  in  Goodlitle,  d.  Fowler 
v.  Welford  Q))t  where  it  was  decided,  that  if  a  witness 
offers  to  surrender  or  release  his  interest,  but  the  other  party 
refuses  to  accept  the  release,  the  evidence  of  the  witness  may 
be  received. 


Mr.  Justice  Richardson. — It  has  been  contended,  that 
this  witness  was  interested,  because,  if  the  assignees  had 
brought  an  action  against  the  sheriff  for  withholding  the 
fruits  of  the  levy,  the  present  verdict  might  be  given  in 
evidence  in  such  action ;  still,  however,  the  assignees  would 
merely  stand  in  the  situation  of  trustees,  and  it  is  quite  clear 
that  the  latter  are  competent  witnesses,  unless  they  are  bene- 
ficially interested. 

Rule  discharged. 

(a)  1  Dong.  139. 


Peake,  qui  tarn,  v.  Carrington. 

JLhis  Mas  an  action  of  debt  brought  to  recover  certain 
penalties  from  the  defendant,  as  master  of  an  East  Indiaman, 
for  not  taking  a  licensed  pilot  on  board,  as  required  by  the 
52  Geo.  3.  c.  Sy.  and  was  tried  before  Lord  Chief  Justice 
Abbott,  at  Maidstone,  at  the  last  Assizes  for  the  county  of 


Saturday, 
January  27. 

In  an  action 
against  the 
master  of  a 
vessel  for  pe- 
nalties under 
the  54th  sec- 
tion of  the 
Pilot  Act, 
5*  Geo.  3.  c.S9. 
the  declaration 
must  allege 

that  a  licensed  pilot  offered  the  master  to  take  charge  of  the  vessel,  or  made 
anch  offer  in  his  presence  or  hearing,  and  it  is  not  sufficient  mertHy  to  follow  the 
general  words  of  the  statute.  It  seems  also  necessary  to  state  when  such  offer 
was  made. 


y 
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Kent.    The  declaration  stated,  by  way  of  inducement,  that        1821. 

after  the  passing  of  that  act,  and  after  the  commission  of       p^^ 

the  several  offences  in  the  first  and  the  succeeding  counts  after  v. 

mentioned,  and  before  the  commencement  of  this  suit,  the     ARBI"OTOir« 

said  several  offences  relating  to  causes  in  which  pilots  under 

the  Lord  Warden  of  the  Cinque  Ports,  and  Constable  of 

Dover  Castle  were  and  are  concerned,  within  the  intent  and 

meaning  of  the  said  act,  to  wit,  on,  &c.  at  Gravesend,  in 

the    County  of  Kent,  the    Lord   Warden    for    the    time 

being,  (that  is  to  say),  the  Right  Honourable  R.  Banks,  Earl 

of  Liverpool,  being  such  Warden,  did  in  due  manner,  by 

virtue  of  the  said  act,    by   written  certificate,    certify  his 

license  and  authority  for  the  proceeding  by  the  plaintiff,  for 

die  recovery  in  this  suit,  of  the  several  penalties  thereinafter 

in  that  and  the  succeeding  counts  mentioned : 

Here  followed  several  counts,  alleging  different  of- 
fences, but  a  verdict  was  found  for  the  plaintiff  on  the 
last  only,  damages  20/.  which  stated,  that  heretofore, 
and  after  the  passing  of  the  said  act,  to  wit,  on,  &c 
at  Gravesend  aforesaid,  the  defendant  being  the  master 
of  a  certain  ship  or  vessel  called  The  General  Mur- 
ray, did  continue  a  certain  unlicensed  person,  to  wit,  one 
-William  White,  that  is  to  say,  did  continue  him  in  the 
pilotage  of  the  said  ship  or  vessel,  to  wit,  from  Margate 
Roads  to  Gravesend,  after  a  pilot  licensed  to  act  within  the 
limits  in  which  the  said  ship  or  vessel  then  actually  was,  to 
wit,  one  Edmund  Gibbs,  had  offered  to  take  charge  of  the 
said  ship  or  vessel,  contrary  to  the  form  oft  the  statute  in 
such  case  made  and  provided  ; — whereby,  and  by  force  of  the 
said  statute,  the  defendant  hath  forfeited  for  his  said  offence, 
the  further  sum  of  50/.  and  thereby,  and  by  force  of  the  said 
statute,  and  by  reason  of  the  aforesaid  license  and  authority 
of  the  said  Lord  Warden,  an  action  hath  accrued  to  the 
plaintiff,  to  demand  from  the  defendant,  the  said  sum  of 
money  so  forfeited  as  last  aforesaid,  residue  of  the  sum 
above  demanded. 

The  defendant  pleaded  nil  debet. 
vol.  v.  M 
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182 1.  Mr.  Serjt.  Bosahq*tt,m  the  course  of  the  last  Term,  had 

v^^/  obtained  a  rule  nisi,  that  <  the  judgment  in  this  case  might  be 

PV.*B  arrested  on  the  following  grounds.    First,  as  to  tke  rodace- 

CAumwoToii.  j^^  t|iat  tj,c   9Ct^on  cotM\&  mi  be  supported  without  the 

license  or  consent  of  the  Trinity  House,  as  well  as  the  Lflfd 
Warden,  as  by  the  second  section  of  the  statute,  the  one  had 
die  like  powers  of  licensing  fit  persons  as  pilots  as  the  other. 
Secondly,  that  it  did  not  appear  that  this  was  a  case  in 
which  the  Cinque  Port  pilots  were  concerned,  and  that  the 
consent  of  the  Lord  Warden  for  the  prosecutor  to  proceed 
for  the  recovery  of  penalties  incurred  by  masters  of  vessels 
piloted  by  any  other  than  a  licensed  pilot,  was>  by  the  fifty- 
ninth  section  of  that  statute,  confined  to  those  cases  only.  The 
mere  statement  that  the  offences  related  to  causes  io  which 
pilots  under  the  Lord  Warden  of  the  Cinque  Ports  were 
concerned,  is  insufficient,  as  bis  jurisdiction  extends  to  other 
than  Cinque  Port  pilots.  Thirdly,  that  by  the  second  sec- 
tion, it  should  have  been  stated  in  the  inducement  that  the 
offences  related  to  causes  in  which  pilot?  appointed  smi 
licensed  by  the  Lord  Warden  were  concerned,  whereas  it  was 
merely  alleged  that  they  were  under  hirn<— Fourthly,  as  Is 
the  count  on  which  the  verdict  was  taken,  and  which  was 
founded  altogether  on  the  thirty-fourth  section  of  the  sta- 
tute (a\  although  the  words  of  the  act  have  been  properly 
pursued,  still,  it  was  necessary  to  go  further;  it  is  merely 
alleged,  that  the  defendant  continued  an  unlicensed  pilot,  after 

(a)  By  which  it  is  enacted,  that  «  it  shall  be  hmfel  for  any  Ketased 
pilot  to  supersede  any  person  not  licensed  as  a  pilot,  in  the  charge  of  say 
ship  or  vessel,  within  the  limits  of  his  license;  and  every  master  of  any 
ship  or  vessel,  who  shall  continue  to  act  himself  as  a  pilot,  or  who  shall 
continue  any  unlicensed  person,  or  any  licensed  person,  acting  oat  af 
the  limits  for  which  he  is  qualified  as  a  pilot,  after  any  pilot  licensed  to 
act  within  the  limits  in  which  sach  ship  or  vessel  shall,  then  actually  he, 
shall  have  offered  to  take  charge  of  the  ship  or  vessel ;  and  every  person 
assuming  or  continuing  in  the  charge  or  conduct  of  any  ship  or  vessel, 
without  being  duly  licensed  to  act  within  the  limits  in  which  such  ship 
•  r  vessel  shall  actually  be,  after  any  pilot  dmly  licensed  and  qualified  to 
act  in  the  premise?,  shall  have  offered  to  take  charge  of  snch  ship  or 
vessel ;  shall  respectively  forfeit,  for  every  such  offence,  a  sum  not  ex- 
ceeding 50/.  nor  less  than  20/." 
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a  proper  one  bad  offered  to  take  charge  of  the  ship,  but  if  1821. 
does  not  appear  when  that  offer  was  made,  or  whether  it  ^~ 
was  in  the  course  of  the   voyage  in  which  the  defendant  r. 

was  then  proceeding  ;  neither  is  it  averred!  that  he  had  notice 
of  such  an  offer,  or  that  it  was  made  within  his  hearing,  or 
that  he  continued  an  unlicensed  pilot  to  act  after  such 
ofler,  contrary  to  the  statute;  but  it  was  merely  stated,  that 
be  continued  him  in  the  pilotage  of  the  ship. 

Mr.  Serjt.  Toddy  now  shewed  cause.  The  plaintiff  has 
idopfced  and  followed  the  very  words  of  the  statute  in  th* 
last  count  of  the  declaration,  which  is  att  that  was  neces- 
sary for  him  to  do.  The  certificate  of  the  Lord  Warden 
of  die  Cinque  Ports  was  only  required  to  enable  him  to 
ististaitt  the  action,  as  by  the  seventy-second  section  of  this 
statute,  the  consent  either  of  the  Trinity  House,  or  the 
lord  Warden,  or  his  Lieutenant  for  the  time  being,  is  suffi- 
cient, in  cases  where  penalties  above  20/.  may  be  recovered  ; 
vftd  by  the  thirty-fourth  section,  a  penalty  of  not  more 
thai*  501.  nor  less  than  9,01.  is  imposed,  which  in  this  case 
lias  been  remitted  to  the  latter  sum.  The  pilot  is  properly 
described  as  being  under  the  Warden  of  the  Cinque  Port$, 
and  it  must  necessarily  be  inferred,  that  he  was  under  his 
jurisdiction.  It  is  stated,  that  the  offences  related  to  causes 
in  which  such  pilots  were  concerned ;  and  the  eleventh 
section  of  the  statute,  gives  increased  penalties  in  case  the 
musters  of  vessels  neglect  to  facilitate  the  getting  those 
"pilots  oil  board.  With  respect  to  the  objections  raised  as 
to  die  last  count  of  the  declaration,  that  it  did  not  appear 
"when  the  licensed  pilot  offered  himself  to  take  chaige  of 
the  ship,  or  whether  he  did  so  iu  the  course  of  the 
voyage  in  question  or  not,  or  that  such  offer  was  made 
to  the  defendant,  or  that  he  had  notice  of  it,  it  was 
averred,  that  he,  as  master  of  the  vessel,  continued  an 
unlicensed  person  in  pilotage  of  the  ship,  after  a  licensed 
pilot  had  offered  to  take  charge  of  her.     It  must  there- 
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1821.  .     fore  be  inferred,  that  such  offer  was  made  to  him,  or  to 
^"^        a  person  capable  of  accepting  it.    If  it  had  been  made  to 
v.  the  boatswain,  or  to  any  one  of  the  inferior  officers  in  the  pre- 

sence of  the  master,  it  would  have  been  sufficient.  Besides, 
it  was  one  consecutive  act,  and  it  was  alleged,  that  the  de- 
fendant was  the  master  of  the  vessel  on  a  certain  day,  and 
continued  an  unlicensed  pilot  on  board,  contrary  to  the  statute. 
It  must  therefore  be  necessarily  inferred,  that  a  licensed  pilot 
offered  to  take  charge  of  the  vessel  on  the  voyage  in  question, 
and  that  such  offer  was  made  to  the  defendant,  as  he  continued 
the  unlicensed  person  in  the  pilotage  after  such  offer  was 
made.  In  the  case  of  The  King  v.  Fuller  (a),  in  an  indict* 
ment  on  37  Geo.  3.  c.  70.  making  it  felony  to  endeavour  to 
seduce  a  soldier  or  sailor  from  their  duty,  it  was  held  suf- 
ficient to  follow  the  words  of  the  statute,  and  charge  an 
endeavour  to  incite,  without  specifying  the  means  employed;— 
and  that  under  a  charge  that  A.  endeavoured  to  incite  B. 
to  mutiny,  being  a  soldier,  knowledge  of.B.'s  being  a  soldier 
must  be  implied.  If  he  had  been  a  sailor,  be  must  neces- 
sarily have  been  acquitted.  Here,  the  word  offer,  must  be 
construed  to  have  the  same  effect  as  endeavour  in  that  case, 
and  more  particularly  so,  as  the  offence  is  alleged  to  have 
been  committed  according  to  the  express  words  of  the 
statute. 

Mr.  Serjt.  Bosanquet,  in  support  of  the  rule.  The  mar 
terial  objection  is,  that  the  defendant  is  not  connected  with 
the  offence  charged  to  him  in  the  last  count  of  the  declara- 
tion, under  which  the  penalty  was  sought  to  be  recovered. 
It  has  been  admitted,  that  the  offer  by  the  pilot  to  take  charge 
of  the  vessel,  should  either  have  been  made  to  the  defend- 
ant or  a  person  in  his  presence,  to  bring  him  within  the 
provision  of  the  statute,  and  there  is  no  allegation  of  such 
an  offer  having  been  made.  It  is  even  doubtful,  whether  if 
such  offer  had  been  made  to  the  boatswain  or  steersman,  it 
would  have  been  sufficient ;  at  all  events,  it  would  not,  unless 

(a)  1  Bos.  &  Pnl.  180. 
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it  came  to  the  knowledge  of  the  master.  How,  therefore,  1821. 
can  he  be  charged  with  a  penalty,  unless  it  appears  on  the  if^ 
face  of  the  record,  that  he  continued  an  unlicensed  person  on  ^  «• 
board,  after  a  licensed  pilot  had  offered  him  to  take  charge  of 
the  vessel  ?  The  case  of  The  King  v.  Fuller  is  not  applicable 
to  the  present,  as  there  the  person  charged,  was  stated  to 
hive  done  the  whole  of  the  act  advisedly,  but  here,  it  does 
not  appear  that  the  defendant  knew  the  offer  was  made,  or 
that  the  person  previously  engaged  in  the  pilotage  of  .the 
vessel  was  unlicensed,  and  he  cannot  be  liable  without  an 
allegation  and  proof  of  those  facts. 

Lord  Chief  Justice  Dallas. — It  is  quite  clear,  that  in 
many  cases  it  is  not  sufficient  to  pursue  the  words  of  a  penal 
statute,  by  setting  them  out  on  the  record,  but  it  is  necessary 
to  go  further,  and  state  circumstances  to  connect  the  defen- 
dant with  the  alleged  illegal  transaction,  so  as  to  bring  him 
within  the  operation  of  the  act.  It  is  laid  down  in  Haw- 
kins's Pleas  of  the  Crown  (a),  that  "  the  want  of  a  direct 
allegation  of  any  thing  material  in  the  description  of  the 
substance,  nature,  or  manner  of  the  crime,  cannot  be  sup- 
plied by  any  intendment  or  implication  whatsover."  Here, 
the  last  count  of  the  declaration  on  which  the  verdict  was 
taken,  states  nothing  whatever  as  to  the  time  when  the 
supposed  offence  was  committed,  nor  that  the  offer  to  take 
charge  of  the  ship  was  made  to  the  defendant  as  master, 
or  to  whom.  It  might  have  been  made  to  a  person  who 
did  not  form  part  of  the  ship's  crew,  and  non  constat  that 
it  might  not  have  been  made  to  a  perfect  stranger  on  shore. 
I  therefore  am  of  opinion,  that  it'  cannot  be  inferred  that 
the  offer  was  made  to  the  defendant  as  master,  or  in  his 
presence,  and  as  it  was  not  so  averred  on  the  face  of  the 
record,  the  count  in  question  is  insufficient  to  charge  him 
with  the  penalty  sought  to  be  recovered  therein. 

(a)  Book  2,  c.  25.  «,  62. 
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1821.  Mr.  Justice  Park. — I  am  of  the  same  opinion.     This 

being  a  recent  statute,  it  appears  that  no  objection  similar  to 

v?~       the  present,  has  been  before  raised.    If  the  master  had  beea 
Carrington.  on  ihore^  and  the  offer  had  faeen  raade  to  0De  0f  his  officers 

on  board,  it  would  have  been  insufficient  to  fix  him  with  the 
penalty.  The  case  of  The  King  v.  Fuller,  does  not  appear 
to  me  to  be  in  point,  and  there  it  was  held,  that  the  word 
advisedly  wad  equivalent  to  a  scienter. 

Mr.  Justice  Burrough. — In  the  case  of  The  King*, 
M*Gregor(a),  in  an  indictment  on  the  39  Geo.  3.  c.  85j 
against  a  servant  for  embezzling  money  received  on  his  mat- 
ter's account,  it  was  held,  that  it  was  not  sufficient  to  follow 
the  words  of  the  statute,  but  that  there  must  be  a  positive 
allegation  that  the  money  was  the  property  of  the  master,  as 
in  other  cases  of  larceny.  It  appears  to  me,  that  the  count 
in  question  is  not  sufficient  to  fix  the  defendant  with  the 
penalty ;  the  offer  should  have  been  made  to  him,  or  in  bis 
hearing.  There  is  nothing  to  connect  him  with  the  offence, 
but  his  having  continued  to  employ  an  unlicensed  pilot. 
He  might  not  have  known  that  he  was  unlicensed,  and  the 
(pontinuanqe  does  not  appear  to  have  been  connected  with 
the  offer  in  the  subsequent  part  of  the  count.  In  The  King 
v.  Fuller,  the  prisoner  was  charged,  that  he  feloniously  did 
maliciously  and  advisedly  endeavour  to  seduce  a  person 
serving  in  his  Majesty's  forces  by  land,  to  commit  an  act  of 
jnutiny — and  it  was  held,  that  an  endeavour  to  seduce,  was 
Itself  a  fact,  admitting  of  no  definition  or  description,  and 
that  knowledge  was  necessarily  included  in  the  charge  of 
endeavouring  to  seduce. 

Mr.  Justice  Richardson. — I  fully  concur  with  the 
Court  in  thinking,  that  it  is  not  sufficient  in  all  criminal  or 
penal  cases  to  follow  the  words  of  the  statute  in  the  iudict- 
uieut  or  declaration.      In  The  King  v.  Etherington  and 

(a)  3  Bo?,  &  Pul,  106L 
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Brook  (a),  it  was  held,  that  an  indictment  for  stealing  in  1821. 
a  dwelling-house,  persons  being  therein  and  put  in  fear,  must  rlT^ 
state,  that  the  persons  were    put  in  fear  by  the  prisoners,  v. 

although  on  a  motion  in  arrest  of  judgment,  most  of  the 
Judges  were  at  first  inclined  to  think  the  indictment  good,  iu 
pursuing  the  words  of  the  statute  3  Will.  Sf  Mary,  c.  9.  s.  I . 
Here,  it  should  have  been  averred,  that  the  offer  of  the 
licensed  pilot  to  take  charge  of  the  vessel,  was  made  to  the 
defendant  as  master,  or  that  he  had  knowledge  of  it.  1 
therefore  think,  that  the  count  in  question  is  defective,  as  for 
aught  that  appears  on  the  face  of  it,  such  offer  might  have 
been  made  during  the  absence  of  the  defendant. 

Rule  absolute. 

(«)  f  Leach's  Crown  Cas.  3d  edit.  731.    S.  C.  2  Eut  PI.  Cr.  635. 


Bowden  v.  Waithman  and  Another.  Wednesday, 

Jan.  Sl. 

This  was  an  action  of  debt  brought  to  recover  penalties  In  an  action  of 
under  the  32  Geo.  2.  c.  28.  s.  12.,  against  the  defendahts,  as  sheriflftore^ 

Sheriffs  of  London,  for  the  extortion  of  one  of  their  officers,  *>ver  penalties 

'  tor  tne  exior- 

in  taking  1/.  3s.  6d.  on  the  discbarge  of  a  person  in  custody  tionof  hisoffi- 

on  mesne  process,  on  his  giving  bail  to  the  Sheriff.  larger  fee  than 

At  die  trial  of  the  cause,  before  Mr.  Justice  Burrough,  at  JJJ^'JJJ!* 

Guildhall,  at  the  Sittings  after  the  last  Term,  in  order  to  charge  of  a 

t         /*.  •  ■      i        i  j.      i  i  pertonootof 

connect  the  officer  with  the  defendants,  the  writ  was  pro-  custody  on 

duced,  on  which  the  name  of  the  former  was  indorsed;  and  Qeidf  Uiat  the 

the  learned  Judge  was  of  opinion,  that  the  indorsement  was  indorsement  of 

°  r  the  name  of 

sufficient  for  that  purpose,  and  that  the  sum  demanded  by  the  officer  on 

the  writ  was 
sufficient  to 

connect  him  with  the  Sheriff,  without  shewing  that  such  indorsement  was 

made  with  his  authority. 
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1821. 

fiOWDBN 
V. 

Waithman. 


the  officer  was  more  than  he  was  authorized  to  take ;  and 
the  Jury  accordingly  found  a  verdict  for  the  plaintiff. 

Mr.  Serjt.  Vaughan  now  moved  for  a  rule  niri,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted,  and 
among  other  objections,  contended,  that  although  the  name 
of  the  officer  was  indorsed  on  the  writ,  still,  it  was  not  suffi- 
cient to  make  the  defendants  responsible  as  Sheriffs,  without 
proving  that  his  name  was  written  upon  it  by  their  authority, 
or  with  their  privity ;  and  he  relied  on  the  case  of  Hill  v. 
Leigh  and  Rear/ (a). 


Mr.  Justice  Burro  ugh  referred  to  the  case  of  Fermor 
V.  Phillips  (6),  as  being  precisely  in  point;  and  Mr.  Justice 


(a)  Holt's  Ni.  Pri.  Cas.  217. 

(6)  Fermor,  Esq.  e.  Phillips,  Esq.  Sheriff  of  Oxfordshire. 

Where,  in  an  This  cause  was  tried  before  Mr.  Justice  Burrough,  at  the  Sittings  in 

action  for  an  Middlesex,  after  Hilary  Term,  1817.  It  was  an  action  for  an  escape.  To 
thTshV'ff  tii'  connect  the  defei*dant  with  his  officer  Bloxham,  the  writ  and  return  in 
writ  in  the  for-  ^1G  fortner  action,  were  produced  from  the  Custos  Brevium  office.  The 
roer  action  was  Sheriff  had  returned,  that  he  had  arrested  the  defendant  in  the  former 
produced,  to  cause,  and  that  he  had  by  force  rescued  himself.  On  the  back  of  the 
connect  him  writ  were  these  words,  "  Warrant  to  Bloxham,  6th  November,  1816." 
Wl  h'8h  eTf  Bloxham  the  officer  was  called,  who  swore,  that  before  he  was  sab- 
indorsed  W**      pcenaed,  he  had  delivered  the  warrant  to  his  attorney.    The  attorney 

was  then  called,  who  was  also  attorney  for  the  Sheriff,  and  it  appeared 
that  he  had  been  served  with  an  insufficient  notice  to  produce  the 
warrant,  and  it  was  consequently  not  given  in  evidence. 


The  learned  Judge  was  of  opinion,  that  the  indorsement  on  the  writ 
was  not  sufficient  to  connect  the  defendant  as  Sheriff,  with  Bloxham, 
and  nonsuited  the  plaintiff. 


"  Warrant  to 
B.,Mwho,  on 
being  called, 
stated,  that  be 
bad  delivered 
the  warrant  to 
another,  who 
did  not  pro- 
duce it:— 

shcMd  h1*1  *  In  Ea8ter  Tenn»  *817,  a  rule  nisi  having  been  obtained  by  Mr.  Serjt 

been  left  to  the    ^ati« /wn>  that  tnis  nonsuit  might  be  set  aside,  and  a  new  trial  granted  > 
Jury  to  say,         anc*  on  cause  being  afterwards  shewn,  by  Mr.  Serjt.  Best, 
whether  B* 
acted  under 
the  anthority 
of  the  Sheriff, 
the  indorse- 
ment being 
prima  facie  evidence  that  he  did  so  act. 


The  Court  held — That  it  ought  to  have  been  left  to  the  Jury  to  say, 
whether  Bloxham  acted  under  the  authority  of  the  defendant ;  that  as 
the  writ  was  indorsed,  "  Warrant  to  Bloxham,"  such  indorsement  was 
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Richardson  said,  that  where  a  Sheriff  returns  a  writ  with 
the  name  of  the  officer  indorsed  on  it,  it  is  sufficient  to  con- 
nect him  with  such  officer,  as  it  is  always  usual  for  the  un- 
dersheiff  to  require  the  plaintiff's  attorney  when  he  applies 
for  a  warrant,  to  indorse  upon  the  writ  the  name  of  the  offi- 
cer to  whom  it  is  to  be  directed. 
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The   learned   Serjeant,    therefore,   took   nothing    by  his 
motion. 


ftimA  facie  evidence  that  he  was  the  officer ;  and  that  there  was  no 
doubt  in  fact,  but  that  he  was  appointed  by  the  Sheriff  to  act  for 
him  as  such. 

Rule  absolute  for  setting  aside  the  nonsuit  *• 

Lord  Chief  Justice  Giubs  stated,  that  be  bad  held  at  Nisi  Prises,  that  an 
indorsement  of  this  description,  was  evidence  of  the  warrant  having  been 
directed  to  the  particular  officer  named  in  the  writ ;  and  that  in  ano- 
ther instance,  he  had  allowed  it  to  be  sufficient  evidence  for  that  pur- 
pose, where  the  undersheriff  had  proved  that  he  had  inserted  the  name 
of  the  officer,  or  that  it  was  done  at  the  Sheriff's  office* 

•  See  Fonsick  v.  Magnay,  1  Marsh*  554.    S.  C.  6  Taunt.  SSI. 


Sir  Charles  Chad,  Bart.  v.  Tilsed  the  elder. 


Thursday, 
February  1. 


-This  was  an  action  of  trespass.     The  declaration  stated*  A  grant  of 

wreck    from 

*.fcat  the  defendant  broke  and  entered  two  closes  of  the  plain*  Henry  t .  to  the 
*iff,   covered  with  water,  called  Browmea  and  5/.  Andrew's  ^{JSr  ISiJ* 
lay,  in  the  county  of  Dorset,  and  with  boats,  nets,  hooks  *p°*  <*«  **«, 
>nd  lines,  fished  in  the  said  closes,  and  the  fish  there  found  inspexknus  by 

Henry  8.  and 
*  a  subsequent 

grant  by  him  of  the  island  of  B.  and  its  shores,  belonging  to  the  late  Abbey  of 
C.  supported  by  evidence,  that  between  forty  and  fifty  years  ago,  the  proprie- 
tor of  the  island  of  B,  raised  an  embankment  across  a  small  bay,  and  had  ever 
since  asserted  an  exclusive  right  to  the  soil,  without  opposition  :•— Held,  that  al- 
though the  usage  of  forty  years  duration,  could  not  of  itself  establish  such  exclu- 
sive right,  or  destroy  the  rights  of  the  public,  yet,  that  it  was  evidence  from  which 
prior  usage  to  the  same  effect,  might  be  presumed,  and  which,  coupled  with  the 
general  words  contained  iu  those  grants,  served  to  establish  such  right. 


Chad 
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1821.        caught  and  carried  away,  and  converted  the  same  to  his  own 
use.    Pleas — First,  Not  Guilty.     Secondly,  A  plea  of  li- 
cence.   Thirdly,  That  the  locus  in  quo,  from  time  whereof 
Tujbb.       ti^  memory  0f  man  i8  not  to  the  contrary,  was  parcel  of  the 

port  and  harbour  of  Poole,  in,  over,  and  upon  which,  the 
tides  and  waters  of  the  sea  had  immemorially  flowed  and  re- 
flowed,  and  that  every  subject  of  the  realm  had  and  ought  to 
have  the  liberty  and  privilege  of  fishing  there.  Fourthly, 
That  the  locus  in  quo,  was  immemorially  parcel  of  an  arm  of 
the  sea,  over,  and  on  which  the  tides  have  always  flowed,  and 
re-flowed,  wherefore  the  defendant  entered  therein  to  fish,  at 
proper  and  seasonable  times,  as  he  lawfully  might.  The 
plaintiff  added  a  similiter  to  the  first,  and  traversed  die  se- 
cond, third,  and  fourth  pleas  in  his  replication ;— on  which 
issue  was  joined. 

At  the  trial  of  the  cause,  before  Mr.  Baron  Graham,  at 
the  last  Assizes  at  Dorchester,  the  question  was,  whether  the 
plaintiff  as  owner  of  Brownsea  island,  was  entitled  to  a  bay 
situate  at  its  extremity,  called  St.  Andrew's  Bay,  or  whether 
it  was  an  arm  of  the  sea,  where  the  public  in  general  have  a 
right  to  fish.  The  plaintiff  purchased  the  island  in  question, 
which  lay  within  the  ambit  of  the  harbour  of  Poole,  and  con- 
sisted of  about  one  thousand  acres,  from  the  Sturt  family,  in 
1786,  and  in  support  of  his  title,  a  grant  of  Henry  2.  in 
1154,  to  the  Abbey  of  Cerne,  of  wreck,  by  all  their  lands 
upon  the  sea,  was  produced  in  evidence,  which  was  con- 
firmed by  inspeximus  by  Henry  8.  in  1509-  A  grant  from 
Henry  8.  in  the  26th  year  of  his  reign,  to  the  Earl  of 
Oxford,  of  the  island  of  Brownsea,  surrounded  with  water, 
and  the  shores  thereof,  belonging  to  the  late  monastery  of 
Cerne,  then  dissolved,  together  with  wreck  of  the  sea,  as  fully 
as  the  late  Abbot  enjoyed  it,  was  then  given  in  evidence,  as 
well  as  a  grant  from  the  Earl  of  Oxford,  to  one  Richard 
Duke,  of  Brownsea,  reciting  a  grant  to  him  of  that  island, 
and  wreck  of  the  sea,  as  fully  as  they  had  been  granted  to 


For  the  defendant,  two  grants  were  given  in  evidence,  in 
the  13  &  17  Car.  2.  the  first  to  the  Duke  of  Richmond,  for 
thirty-ope  years,  of  waste  and  boggy  ground,  bounded  with 
the  mouth  of  the  harbour  of  Poole,  commonly  called  Brown- 
tea  ulwd,  and  a  bay  called  St.  Andrew*  Bay,  bounded 
almost  round  about  with  that  island,  empowering  him  to  em* 
bank  and  inclose-the  same,  provided  he  should  do  so  and 
endeavour  to  reclaim  the  mud,  and  bring  it  into  a  state  of 
cultivation,  within  five  years  from  the  date  thereof.  By  the 
second,  the  same  lands  were  granted  to  one  Charles  Gifford, 


Tiuap, 


IN  THB  FIRST  AND  SECOND  YEARS  OF  GEO.  IV.  187 

the  said  Earl.  An  inquisition  of  the  15  Edward  3.  was  also  1821. 
proved,  as  to  what  were  the  boundaries  of  Pooh  harbour,  ^^ 
which  extended  from  a  place  called  Northaven  Ford,  to  the 
middle  of  the  water,  between  the  port  of  Poole  atid  Brown- 
sea.  It  was  also  proved,  that  St.  Andrew**  Bay,  consisted 
of  from  between  sixty  to  seventy  acres,  and  that  at  low  water 
it  was  left  nearly  dry,  with  the  exception  of  a  small  lake  or 
Stream  which  ran  through  the  middle  of  it ;  that  about  forty  or 
fifty  years  ago,  Mr.  Sturt  raised  an  embankment  at  a  consi- 
derable expence,  with  a  view  to  exclude  the  tide,  and  culti- 
yate  the  bay ;  that  he  used  the  sea-weed,  mud,  and  gravel 
Within  the  bank,  and  grew  turnips  on  part  of  the  in- 
closure ;  and  that  no  opposition  was  made  to  the  embank- 
ment by  the  inhabitants  of  Poole,  who  were  eye-witnesses 
to  its  erection ;  that  the  embankment  was  afterwards 
forced  by  a  storm,  and  the  sea  again  entered  at  high  tide, 
that  it  still  continued  to  do  so,  and  that  at  low  water, 
it  was  a  space  of  uncovered  mud,  with  the  exception 
of  the  stream  which  ran  through  the  middle  of  it.  It  was 
also  proved,  that  Mr.  Sturt  always  treated  the  locus  in  quo, 
as  his  property,  and  that  persons  did  not  fish  within  the 
embankment  without  his  consent;  that  in  one  or  two  in- 
stances, he  had  claimed  wrecks  which  were  thrown  on  the 
bank,  and  applied  them  to  bis  own  use,  without  any  resist- 
ance having  been  offered. 
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1821.        for  forty-one  years,  provided  he  endeavoured  to  reclaim  and 
bring  the  lands  into  cultivation  within  seven  years  from  the 


v,  date  thereof.  It  appeared,  ho  we  ver,  that  nothing  had  ever  been 

done  under  those  grants,  nor  had  either  of  those  provision! 
been  complied  with.  Evidence  was  also  adduced  to  shew, 
that  persons  had  fished  in  St.  Andrew's  Bay,  before  the  em- 
bankment was  raised  by  Mr.  Sturt,  and  it  was  attempted  to 
be  proved,  that  similar  rights  had  been  since  exercised,  in 
contradiction  to  Mr.  Sturfs  asserted  right  of  property,  which, 
however,  were  not  satisfactorily  established.  It  was  admitted 
at  the  trial,  that  the  locus  in  quo,  formed  no  part  of  the  har- 
bour of  Poole,  and  that  no  vessels  of  burthen  had  ever  lab 
there. 

The  learned  Baron,  having  summed  up  the  plaintiff's  case, 
was  about  to  enter  upon  that  of  the  defendant,  when  he  was 
stopped  by  the  Jury,  who  said  that  it  was  unnecessary  for 
him  to  do  so,  as  they  had  agreed  on  a  verdict  for  the  plain- 
tiff— damages  one  shilling. 

Mr.  Serjt.  Lens,  in  the  last  Term,  obtained  a  rule  fit*, 
that  this  verdict  might  be  set  aside,  and  a  uew  trial  granted, 
as  it  was  inconsistent  with  the  legal  effect  of  the  evidence, 
the  whole  of  which  should  have  been  submitted  to  the  con- 
sideration of  the  Jury,  on  the  following  grounds : — First, 
That  there  was  evidence  to  shew,  that  the  locus  in  quo  was 
an  arm  of  the  sea,  as  it  was  proved  that  persons  had  fished 
there  without  leave  or  interruption.  Second  ly,  That  at  all 
events,  it  must  have  been  so  considered,  until  the  embankment 
was  raised  by  Mr.  Stttrt,  as  owner  of  Brotvnsea,  and  as  that 
was  not  done  till  within  the  last  forty  or  fifty  years,  it  could 
have  no  avail,  as  against  a  public  right.  The  term  "  bay*' 
shews,  that  it  was  an  inlet  over  which  the  sea  flowed  and  ebbed. 
Thirdly,  That  no  evidence  was  given  to  shew,  that  the  Abbey 
of  Cerne,  or  their  successors,  were  to  have  the  locus  in  quo  in 
severalty,  and  that  a  mere  grant  of  wreck  did  not  convey  any 
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right  to  the  soil.    The  terms  of  the  second  grant  to  the        1821* 
Earl  of  Oxford  were, "  of  the  island  of  Brownsea,  surrounded        ^TL 
with  water/'  and  not  the  water  surrounding  the  island*    It       ^  *. 
excluded  the  soil  over  which  the  water  passed  at  common 
tides,  and  was  only  a  grant  of  the  island  itself,  with  a  right  of 
wreck,  to  the  extent  which  the  Abbey  of  Cerne  had  and  en- 
joyed upon  their  land  against  the  sea.    Fourthly,  That  the 
grants  of  Charles  2.  were  wholly  inconsistent  with  the  sup- 
posed rights  of  the  owner  of  the  island  of  Brownsea,  for.  the 
locus  in  quo  was  granted  eo  nomine  to  different  persons,  on 
condition  of  their  doing  certain  things,  and  as  they  did  not 
comply  with  those  conditions,  the  property  reverted,  and  re- 
mained in  the  Crown  as  it  did  before,  and  there  was  no  evi- 
dence to  shew,  that  at  the  time  these  latter  grants  were  made, 
the  Crown  was  not  empowered  to  do  so.     Even  allowing 
that  the  embankment  had  stood  from  the  time  it  was  erected, 
it  could  not  have  the  legal  effect  of  appropriation,  if  it 
were  not  private  property,  and  there  was  no  evidence  what- 
ever of  any  grant  of  the  Crown,  so  as  to  make  it  a  property  of 
that  description.    If  a  right  is  set  up  against  the  Crown, 
*here  must  have  been  an  uninterrupted  enjoyment  for  at  least 
sixty  years ;  and  in  Fooght  v.  Winch  (a),  it  was  decided,  that 
»o  length  of  time  can  stop  the  navigation  of  a  river  which 
^vas  once  navigable ;  for  the  right  of  the  public  must  still 
remain.     Here,  therefore,  the  right  to  the  soil  in  the  locus 
mn  quo,  between  high  and  low  water-mark,  was  vested  in  the 
Crown,  and  the  public  had  a  right  to  fish  there,  it  being  an 
-arm  of  the  sea,  notwithstanding  the  receipt  acts  of  owner- 
ship which  had  been  set  up. 

Mr.  Serjt.  Pell  now  shewed  cause,  and  admitted,  that  if 
it  had  been  shewn  at  the  trial  that  the  public  bad  at  any 
time  a  right  to  the  locus  in  quo,  no  usage  in  opposition 
thereto  could  destroy  such  right,  but,  that  on  the  other  hand, 
it  must  be  conceded,  that  of  common  right,  the  shore  between 

(a)  2  Barn.  &  Aid.  662. 
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1B21.        high  and  low  water  mark  belongs  (o  the  Crown,  who  my 
^2d        frant  *  at  ^^  pleasure,  and  that  such  grant  may  be  pro- 
v-  daced  id  evidence,  ekher  by  the  production  of  the  instrument 

itself,  or  usage  consistent  with  it.  If  the  plaintiff  had  no 
fight,  neither  had  Mr.  Sturt,  atid  it  is  extraordinary  that 
the  Corporation  of  Poole  allowed  the  embankment  to  be 
made  between  forty  and  fifty  years  since,  without  interruption, 
and  never  since  interfered  in  the  slightest  degrtee.  It  has 
been  admitted,  that  the  bay  in  question  forms  no  part  of 
the  harbour  of  Pook,  neither  can  it  be  an  arm  of  the  seaf, 
as  it  is  a  part  of  the  island  of  Browmea,  and  the  shore* 
round  it  were  originally  in  the  Crown,  and  by  them  granted 
to  certain  of  their  subjects)  and  from  the  grant  of  Wreck 
and  an  enjoyment  under  it,  it  must  be  presumed;  that  it 
conveyed  a  right  to  the  soil  of  the  shore.  With  respect  to 
Ae  grants  from  Charles  2.  there  was  no  evidence  what- 
ever as  to  any  enjoyment  under  them.  In  Constable'i 
cane  (a)  it  was  resolved,  that  u  the  soil  on  which  the  sei 
flows  and  ebbs,  that  is,  between  die  high  and  low  water 
mark,  may  be  parcel  of  the  manor  of  a  subject.*9  Here, 
acts  were  proved  to  have  been  exercised  by  Mr.  Sturt,  in- 
dicative of  his  rights,  as  he  not  only  used  the  sea  weed,  8tc. 
but  asserted  his  right  to  the  property  by  continual  acts  of 
denial,  which  appear  to  have  been  almost  invariably  ac- 
quiesced in  after  the  embankment  was  made  by  him.  Al- 
though those  acts  and  subsequent  acquiescence  may  not  of 
themselves  constitute  any  right,  still,  they  are  evidence  from 
which  anterior  'hsage  may  be  presumed,  which  coupled 
with  the  original  grants,  were  quite  conclusive  as  to  the 
plaintiff's  right  to  recover,  and  more  particularly  so,  as  tbe 
verdict  of  the  Jury  was  neither  against  law,  evidence,  or  die 
opinion  of  the  learned  Judge  who  tried  the  cause. 

Mr.  Serjt.  Lens  in  support  of  the  rule. — The  question  at 
the  trial,  depended  on  the  fair  result  of  law  to  be  derived  from 
(a)  5  Rep.  107  a.    See  alto  Bac.  Abr.  tit  Prerogative,  B.  6. 
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tbe  whole  of  the  evidence  which  should  hare  been  stated  to 
the  Jury,  together  with  such  directions  as  the  learned  Jndge 
should  give  upon  the  point  of  law,  and  they  should  have  t?7 

abstained  from  giving  their  verdict,  until  be  had  arrived  at  the        1LSE*° 
conclusion.    There  was  no  evidence  of  enjoyment  under  the 
grouts  of  wreck  put  in  by  the  plaintiff;  on  tbe  contrary,  it 
must  be  inferred,  that  these  never  extended  to  tbe  soil  sur- 
roanding  tbe  island  of  Bronmsea,  as  they  were  confined 
•trictly  to  wreck.      The  rights  subsequently  claimed  by 
Mr.  Start  were  therefore  in  direct  opposition  to  those  grants. 
The  locus  in  quo  still  remained  an  arm  of  the  sea,  subject 
-toftH  the  uses  that  could  be  made  of  it  as  such.     It  formed 
-wo  part  of  die  island  of  Brownsea  nor  its  shores ;  even  if  it 
~4bA,  the  right  would  remain  in  the  public,  and  the  acts  set 
up  by  Mr.  Slurt,  are   founded  on  usurpation,  and  though 
they  may  have  been  acquiesced  in  by  modern  usage,  still,  that 
wilt  not  confer  a  title  to  the  soil,  as  no  length  of  .time  is  of 
itself  sufficient  for  that  purpose,  unless  it  be  established  by 
«  prior  right.     No  wreck  could  be  claimed  on  the  spot  in 
question,  before  the  erection  of  the  wall,  which  was  an  en- 
croachment, as  it   tended  to  alter  the  former  enjoyment. 
At  all  events,  there  was  an  extension  of  the  island  by  the 
erection  of  the  wall — and  although  the  Corporation  and*  in- 
habitants of  Poole  might  have  acquiesced  in  its  being  raised, 
still,  it  will  not  after  the  rights  of  the  public,  nor  deprive  them 
from  fishing,  as  they  had  formerly  been  accustomed  to  do. 
In  Ac  Mayor  of  Orford  v.  Richardson  (a),  it  was  de- 
cided, that  there  may  be  a  prescriptive  right  in  a  subject  to 
s  several  fishery  in  an  arm  of  the  sea.     Public  rights  cannot 
be  devested  even  by  an  express  grant  from  the  Crown,  but 
here,  the  grants  were  qualified  and  restrictive,  and  confined  to 
wrecks  alone,  which  cannot   be  deemed  to  pass  the  soil  in 
any  way  whatever.    On  die  contrary,  tbe  assumption  of  such 
a  right  by  the  plaintiff,  excludes  it  altogether,  for  by  the 
subsequent  grants  of  Charles  2.  the  right  to  the  soil  of  the 

(a)  4  Term  Rep.  459. 
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1821.        locus  in  quo  could  not  extend  to  the  owner  of  Brownm, 

"T^"'        as  it  was  there  described  as  St.  Andrew* $  Bay. 
Chad  7 


v. 

TlLSBD. 


Lord  Chief  Justice  Dallas. — I  agree  with  my  Brother 
Lens,  that  this  case  must  rest  on  one  or  both  of  two  grounds, 
that  is  to  say,  either  on  the  documentary  evidence  which 
consisted  of  the  grants  produced  at  the  trial,  or  on  continued 
usage,  which  pre-supposes  the  existence  of  a  grant.     I  also 
agree  with  him,  that  when  a  grant  has  been  produced,  no 
usage,  however  long,  can  alter  or  countervail  the  terms  of 
such  grant,  for  what  is  done  under  usurpation  cannot  con- 
stitute a  legal  usage.    The  fundamental  rule  laid  down  is, 
that  when  an  ancient  grant  contains  general  words,  die  best 
exposition  of  it  is  by  constant  and   uninterrupted   usage. 
Unless,  therefore,  an  usage  and  enjoyment  for  forty  yean 
can  be  shewn  to  have  originated  in  usurpation,  it  is  evidence 
from  which  usage  anterior  to  that  time  may  be  presumed. 
Here,  the  modern  usage,  as  connected  with  the  ancient,  af- 
fords a  strorfg  exposition  of  the  meaning  of   the  original 
grant  of  Henry  2.    The  general  rule  is,  that  if  the  language 
of  a  grant  be  obscure,  or  its  construction  doubtful,  general 
usage  may  be  resorted  to,  to  expound,  although  not  to  con- 
trol or  contradict  the  instrument ,  and  such  usage  is  a  strong 
practical  exposition  of  the  meaniug  of  the  parties  (a).  Ancient 
grants,  therefore,  are  to  be  construed  by  evidence  of  subse- 
quent usage,  however  general  such  grants  may  be,  reducing  it 
to  a  mere  question  of  fact,  as  to  the  mode  of  right  which  has 
been  generally  and  usually  exercised.     I  also  agree  with  my 
Brother  Lens,  that  if  usage   be  traced  no  higher  than  forty 
years,  and  applied  to  establish  an  exclusive  right  over  an 
arm  of  the  sea,  such  general  usage  for  that  period,  would 
not  put  an  end  to  or  destroy  the  rights  of  the  public  to  fish 
there ;  but,  for  the  last  forty  years,  the  evidence  adduced  at 
the  trial  was  as  strong  as  it  possibly  could  be,  to  establish 
the  plaintiffs  claim  as  to  the  usage  since  that  time,  as  the 
(a)  See  Phillips  on  Evidence,  5th  edition,  vol.  i.  page  547/ 
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Wall  was  then  raised  by  Mr.  Sturt,  from  whom  he  purchased,         1821. 
and  the  embankment  made  in  the  sight  of  the  corporation         Cnkn 

and  all  the  inhabitants  of  the  town  of  Poole ;  and  it  is  stated        _  «•• 

.  Tiuflu. 

by  the  defendant  in  one  of  bis  pleas,  that  the  locus  in  quo 
is  a  part  of  the  harbour,  in  which  all  the  inhabitants  bate 
a  right  to  fish,  although  they  had  the  same  interest  at  the  time 
the  wall  was  erected,  as  they  now  have.  That  was  a  strong 
act  of  ownership  by  the  then  proprietor,  for  in  the  view  of 
the  whole  town,  he  erected  a  wall  of  this  description,  which 
was  done  at  a  considerable  expence,  and  occupied  a  great 
length  of  time  in  completing.  He  was  not  theu  interrupted, 
nor  has  the  claim  of  the  plaintiff,  as  his  successor,  been 
questioned,  from  the  time  of  his  purchase,  until  this  action 
was  commenced.  It  was  further  proved,  that  permission 
had  been  frequently  asked  of  Mr.  Sturt,  by  fishermen,  to  fish 
within  the  bank,  and  that  he  either  granted  or  refused  them 
according  to  his  discretion.  The  usage  therefore  since  the 
'erection  of  the  wall,  is  as  strong  as  it  can  possibly  be.  It 
has  been  asked,  if  the  corporation  of  Poole  had  been  in  £on*> 
fcderacy  with  Mr.  Start,  when  the  wall  was  built,  and  did 
not  choose  to  interfere  with  the  subsequent  usurpation  by  him 
and  the  plaintiff,  whether  it  would  deprive  the  fishermen  of 
•bat  town,  of  their  right  to  fish  over  the  loem  in  quo  ?  Cer- 
tainly not.  But  if  it  touched  the  interest  of  all  the  inhabit* 
ants  of  Poole,  and  so  general  a  right  had  before  existed,  it 
most  be  then  presumed  as  a  matter  of  course,  that  any  usur- 
pation jo(  that  right  would  have  been  resisted.  But  there  id 
ao  ground  for  presuming  that  any  confederacy  ever  existed  be- 
tween the  owner  of  Brownsea  island,  and  the  corporation 
pf  Pook,  when  the  embankment  in  question  was  raised.  I 
bare  before  observed,  that  general  words  in  a  grant,  are 
to  be  explained  by  subsequent  usage.  Here,  the  original 
grant  of  lien.  2.  conveys  "  the  island  of  Brownsea,  and 
the  shores  thereof;*'  now,  what  are  to  be  deemed  the  shores  I 
It  maybe  mere  matter  of  evidence;  but  the  graut  itself 
sjiews,  that  the  shores  were  to  be  considered  9s  part  of  the 
vol..  v.  N 
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1821.  island.  These,  too,  are  general  words,  and  what  is  low 
to  be  deemed  part  of  the  shores  is  tQ  be  ascertained  by  con- 
tinued usage.  It  appears  then,  that  for  the  last  forty  yean* 
Tils ed.  faere  jjas  y^en  un  a38erlion  0f  right  by  the  owner  of  Browuse* 
island!  which  has  been  acquiesced  in  by  all  die  inhabitant^ 
of  Poole.  It  has  been  further  said,  that  the  grant  extended 
only  to  wreck,  and  conveyed  no  interest  in  the  soil,  but  it  must 
not  be  confined  to  such  wrecks  only  as  float  on  the  water, 
but  those  which  rest  and  remain  on  the  soil,  after  the  re- 
ceding of  the  tide.  Usage  alone  can  determine  what  bat 
been  deemed  soil,  and  here,  it  was  proved,  thai  no  part  of 
the  bctu  in  quo  could  ever  bear  navigable  vessels,  or  vessels 
of  burthen  of  any  description.  It  has  been  further  observed, 
that  there  is  a  rivulet  or  lake  continually  running  through  the 
middle  of  it,  but  that  will  not  make  it  less  a  part  of  tbt 
shore.  The  legal  argument  then,  that  this  is  not  part  of  the 
soil,  altogether  fails,  for  at  low-water  mark,  the  spot  in  ques- 
tion was  left  nearly  dry.  Under  these  circumstances,  I  am 
of  opinion,  that  this  case  was  very  properly  disposed  of  by 
the  Jury,  and  therefore,  that  there  ought  not  to  be  a  new 
trial. 

Mr.  Justice  Pakk. — It  may  be  unnecessary  for  me  to  sty 
more,  than  that  1  perfectly  concur  with  my  Lord  Chief  Jus- 
tice in  the  opinion  he  has  just  given,  and  more  particularly 
so,  as  it  does  not  infringe  ou  any  rule  of  law.  It  is  true,  that 
the  Crown  may  have  a  property  in  an  arm  of  the  sea,  bat  it 
may  also  vest  in  a  subject  by  grant  or  usage*  The  graato 
of  Hen.  2.  &  8.  contained  no  inconsistency  whatever  with  the 
usage  as  established,  or  the  evidence  adduced  at  the  trial; 
on  the  contrary,  they  contained  general  words,  which  were 
most  fully  explained  by  subsequent  usage,  and  for  the  last 
forty  years,  it  was  one  constant  and  uninterrupted  usage.  It 
is  therefore  reasonable  to  suppose,  that  the  ancient  usage 
was  conformable  to  the  modern.  Although  the  grants  of 
Charles  2.  might  be  evidence  for  the  defendant,  still,  the; 


Tiuso* 
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were  not  near  so  strong  88  the  testimony  of  several  of  the  1821. 
old  fishermen  of  Poole,  who  were  examined  at  the  trial,  as  cT* 
Co  the  right  exercised  by  Mr.  Sturt  since  the  erection  of 
the  wall.  There  was  no  contrariety  whatever  as  to  the 
constant  usage.  The  ground  on  which  the  Court  decided 
in  Vooght  v.  Winch,  was,  that  twenty  years  possession 
was  not  conclusive  evidence  of  a  right  of  water,  or  that  an 
usage  for  such  time,  extended  to  a  public  navigable  river* 
Here,  however,  the  usage  confirms  the  former  grants  of 
Henry  2.  and  8.  and  it  appears  to  me,  that  the  grants 
of  13.  and  17.  Charles  2.  were  not  repugnant  or  con- 
trary to  them,  as  the  latter  were  never  acted  on  nor 
acquiesced  in  by  the  owner  of  Brownsea  island.  I  there- 
fore am  also  of  opinion,  that  the  Jury  have  formed  a  right 
conclusion. 

Mr.  Justice  Burrough. — 1  am  entirely  of  the  same  opi- 
nion. The  ground  on  which  this  motion  was  made,  was, 
that  the  verdict  is  against  the  legal  effect  of  the  evidence 
given  at  the  trial.  But  the  evidence  adduced  by  the  plaintiff, 
as  to  the  usage,  tends  to  confirm  and  ratify  the  grants  of 
Hen.  2.  8c  8.  the  firtt  of  which  contained  a  grant  of  wreck 
to  the  Abbey  of  Cerne,  throughout  all  their  lands  upon  the 
aea.  It  has  been  said,  however,  that  these  lands  do  not  extend 
beyond  the  main  land  of  the  island  of  Brownsea,  still,  it 
must  extend  to  the  locus  in  quo,  for  it  appears,  that  it  was 
only  covered  at  high  water,  and  was  left  quite  dry  at  the 
receding  of  the  tide.  There  was  also  evidence,  that  wrecks 
had  been  left  there,  and  claimed  by  the  owner  of  Brotori* 
ma  island.  It  is  a  strong  fact,  to  shew  that  the  Crowd 
intended  to  grant  the  land  in  question,  in  the  first  instance, 
under  the  words, l"  of  all  their  lands  upon  the  sea.9'  The 
grants  of  Charles  2.  produced  by  the  defendant,  unless 
accompanied  by  possession,  would  avail  him  nothing, 
for  Lord   Kenyon   frequently  held,    that  deeds    produced 
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1821.        by  a  party,  could  not  be  used  in  evidence,  unless  the  posses- 
^~*'        sion  had  gone  consistently  with  them.    Here,  it  appears,  that 
r.  no  profit  was  made  of  those  grants  by  either  of  the  grantees. 

*  The  Duke  of  Richmond  did  nothing  under  the  first,  and 
Gifford  did  not  attempt  to  act  under  the  second  made  to 
him,  because  he  thought  the  prior  grants  were  against  him, 
and  that  persons  were  in  possession  under  them.  Tlidse 
latter  grants,  therefore,  have  no  weight  whatever  for  the 
defendant ;  but  the  assertion  of  right  by  Mr.  Sturt,  at  the 
time  the  wall  in  question  was  built, — the  acquiescence  of  the 
inhabitants  of  Pooh  to  its  erection, — and  the  subsequent  acts 
done  by  him, — are  strong  beyond  all  measure  in  favour  of  the' 
plaintiff's  claim.  It  was  proved,  that  wrecks  had  been 
claimed  and  used  by  Mr.  Sturt,  and  that  he  forbade  people 
generally  to  trespass  on  the  land,  but  that  in  some  few  in* 
stances,  he  allowed  fishermen  to  come  there  for  the  purpose 
of  fishing,  and  this  right  has  been  exercised  for  more  than 
forty  years.  It  might  have  a  very  different  effect,  if  this 
claim  had  been  made  when  the  bank  was  first  put  up,  hot 
still,  it  appears  to  me,  that  its  erection  might  have  been  aas- 
tained,  as  it  was  coupled  with  these  strong  words  in  the  ori* 
ginal  grant,  namely,  "  all  their  lands  upon  the  sea.*'  .  The 
grantee,  therefore,  bad  a  claim  beyond  the  island  of  Brow** 
sea  itself,  and  I  therefore  think,  that  the  Jury  have  decided 
rightly,  and  that  their  verdict  ought  not  to  be  disturbed. 

■ 

.  Mr.  Justice  Richardson. — I  am  of  the  same  opinion; 
and  it  appears  to  me  that  the  evidence  adduced  at  the  trial 
.warrants  the  finding,  that  there  was  an  exclusive  right  in  the 
plaintiff,  and  those  under  whom  he  claimed ;  and  although  it 
has  been  said,  that  this  verdict  was  coutrary  to  the  legal  effect 
of  such  evidence,  it  appears,  that  Mr.  Sturt,  as  owner  of 
Jirouftisea  island,  lias,  had  an  exclusive  enjoyment  .since  the 
wail  was  built  by  him ;  that  some  persons,  on  application  to 
him  since,  bad  been  forbidden  to  fish  on  the  spot  in  question, 
and  that  others  hud  been  alloweo1  that  privilege.     My  Bro- 
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ther  Lens  has  contended,  that  the  plaintiff's  case  rests  on  1821. 
acta  of  usurpation  by  Mr.  Sturt  within  the  last  forty  years,  c^-** 
and  that  an  usage  founded  on  such  usurpation  can  confer  no  •»• 

.  TlLtKD.  .* 

right.     If  it  be  clear  that  the  public  had  a  right  to  fish  over 
the  locus  in  quo  before  that  period,  and  that  the  raising  the' 
bank  was  an  act  of  usurpation,  the  plaintiff's  right  would 
not  be  established.     But  this  case,  as  to  the  modern  enjoy- 
ment,  must  be  assimilated  to  others  of  a  like  description; 
-An  usage  of  forty  years  duration,  is  not  only  evidence  for  that 
period,  but  affords  a  presumption  of  a  similar  and  anterior 
usage;  if  nothing  be  shewn  to  the  contrary.    Here,  there  was 
evidence,  that  before  the  erection  of  the  wall,  the  locus  in 
quo   was   between  high  and  low  water-mark,  that    it  con- 
sisted of  waste  and  oozy  ground ;  and  that  it  was  wholly  un- 
covered at  low  water,  with  the  exception  of  a  small  stream 
Mvhich  ran, through  the  middle  of  it.     It  is  quite  clear,  there- 
fore, that  an  individual  might  claim   an   exclusive  right  to 
property  of  this  description,  either  by  ancient  grant,  or  by 
prescription  or  usage,  independently  of  such  grant.     It  is 
laid  down  by  Lord  Hale,  in  his  Treatise  De  Jure  Maris  (a), 
jfcbai  "  the  shore  which  is  covered  by  the  ordinary  flux  of 
£he   sea,  may  not  only  belong  to  a  subject  in  gross,  which 
possibly  may  suppose  a  grant  before   the  time  of  memory, 
a>ut  it  may  be  parcel  of  a  manor ;  and  the  evidences  to  prove 
ajiis  fact,  are  commonly  these  : — "  constant  and  usual  fetching 
^gravel,  and  sea-weed  and  sea-sand,  between  the  high  water 
Wid  low  water-mark,  and  licensiug  others  so  to  do ;  inclosing 
9nd  embanking  against  the  sea,  and  enjoyment  of  what  is  so 
inned;  enjoyment  of  wrecks  happening  upon  the  sand;  pre- 
sentment and  punishment  of  purprestures  there,  in  the  Court 
«f  a  manor,  and  such  like/'   All  these  rights,  except  the  last, 
appear  to  have  been  exercised  by  Mr.  Sturt,  and  were  fully 
proved  at  the  trial.    It  has  been  contended,  that  the  grants  in 
liie  reiga  of  Charles  2.  are  conclusive  for  the  defendant,  but  v 
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they  are  merely  evidence  to  shew  the  fctate  of  the  spot  in  ques- 
tion at  that  time ;— that  it  was  considered  to  be  between  high 
and  low  water  mark,  and  that  it  was  waste  and  oozy  land; 
That  thereforef  shews,  that  it  was  then  deemed  a  Hltu*  maris, 
or  shore  of  the  sea.  But  these  grants  appear  to  me  to  bs 
rather  against  the  defendant,  as  nothing  whatever  was  done 
by  either  of  the  grantees  under  them.  Further,  they  are  not 
only  contradictory  to  the  antecedent  grants,  but  against  all 
the  parol  evidence  in  the  cause,  which  I  think  was  abun- 
dantly sufficient  to  establish  the  plaintiff's  right.  I  therefore 
concur  with  the  Court  in  thinking  that  this  rule  ought  to  be 


Discharged. 
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Darbishire  c.  Butler. 


To  debt  on       Tuts  was  an  action  of  debt  on  bond.    The  defendant  m 

tooaarenivcd  *"s  P'ea>  craved  °Jer#  aiM*  afleF  reciting  a  mortgage-deed, 

oyer,  and  after  shewed  the  condition  to  be  for  the  payment  of  a  certain  som 
reciting  a  r  *  m 

mortgage-deed  of  money,  on  a  day  specified,  according  to  the  tenor  of  tbt 

which  shewed  .  ...  •      ■  •      «     •    i     „  it* 

the  condition     proviso  or  condition  contained  in  the  indenture,  and  also  lor 
UL~t  *?!  -p?™  the  performance  of  the  covenants  of  such  indenture.    The 

ment  or  a  sum  r 

of  money  on  a   defendant  then  averred,  that  there  was  not  any  negative  or  db- 

day  specified,  . 

according  to     junctive  covenant  in  the  indenture,  and  that  he  pud  to  tat 
the  proviso        plaintiff  the  sum  mentioned  in  the  condition,   on  the  dty 

contaiued  in 
the  indenture, 

and  for  the  performance  of  the  covenants  therein  ;  pleaded,  that  there  were 
no  negative  or  disjunctive  covenants  iu  the  indenture,  and  that  be  paid  the 
money  mentioned  in  the  condition  on  the  day  therein  specified,  according  to  the 
effect  thereof,  and  performed  all  the  covenants  and  provisoes  in  the  indenture 
on  his  part  to  he  performed.  The  defendant,  in  his  replication,  took  issue  gene- 
rally on  the  non-payment  of  the  money,  and  concluded  to  the  country.  On 
special  demurrer,  assigning  for  causes,  that  it  should  have  concluded  with  a 
verification,  aud  that  no  breach  of  the  condition  was  assigned  according  to  the 
statute  8  6c  9  Will.  3.  c.  11.  «.  8. : — Held,  that  such  replication  was  good,  as 
the  only  point  in  issue  was  the  payment  of  the  money,  and  as  the  plaintiff  bad 
therein  denied  the  whole  substance  of  the  defendant's  plea. 
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therein  specified,  according  to  the  form  and  effect  of  the        1821. 
condition,  and  that  he  hath  always,  since  the  making  of  the 


Butler. 


bond,  performed  all  the  covenants  and  provisoes  in  the  in-  r. 

denture  on  his  part  to  be  observed,  fulfilled,  performed  and 
kept,  according  to  the  true  intent  and  meaning  thereof.  The 
plaintiff,  in  his  replication,  averred,  that  the  defendant  did 
not  pay  to  him  the  sum  mentioned  in  the  condition,  in  man- 
ner and  form  as  the  latter  had  in  his  plea  alleged,  and  con- 
cluded to  the  country.  To  this,  the  defendant  demurred 
specially,  and  assigned  for  causes,  that  the  replication  con- 
cluded to  the  country,  whereas,  it  should  have  concluded 
with  an  averment ;  that  no  breach  of  the  condition  of  die 
bond  was  assigned  according  to  the  statute,  and  that  it  was 
not  alleged  that  the  breach  of  the  condition  was  assigned 
according  thereto.    The  plaintiff  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Serjt. 
Toddy,  in  support  of  the  demurrer,  submitted,  first,  that  the 
replication  ought  to  have  concluded  to  the  country ;  and  he 
relied  on  the  case  of  Hedges  v.  Sandon  (a),  where  it  was  de- 
cided, that  if  a  plaintiff  in  his  replication  selects  one  out  of 
several  facts  in  the  defendant's  plea,  he  may  traverse  that 
one,  and  conclude  with  a  verification ;  and  Mr.  Justice 
JHuller  there  drew  the  distinction,  and  observed  (J),  that  "  if 
the  replication  put  the  whole  substance  of  the  defendant's 
plea  in  issue,  he  may  conclude  to  the  country."  Secondly, 
The  plaintiff  should  have  shewn,  that  there  was  a  breach  of 
the  condition  existing  at  the  time  the  action  was  brought ; 
for  although  the  money  might  not  have  been  paid  on  the  pre- 
cise day  therein  specified,  it  might  have  been  since,  and  be- 
fore the  commencement  of  this  suit,  and  the  issue  was  only 
taken,  whether  it  was  paid  on  that  particular  day  or  not. 
Although  in  Tombs  v.  Painter  (c),  it  was  held,  that  in  an 
action  of  debt  on  bond,  conditioned  not  to  assault,  molest, 

(«)  *  Terra  Rep.  439. (b)  Id.  443.  (c)  13  East,  1. 
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1821.  or  injure  the  person  of  the  plaintiff,  the  replication  alleging 
that  the  defendant  assaulted,  &c.  by  beating  and  ill-treating 
the  plaintiff,  was  a  sufficient  assignment  of  a  breach  of 
the  condition,  for  which  the  Jury  were  to  assess  damages  on 
the.  statute  8  &  9  Will.  S.  c.  11.  s.8.,  although  such  breach 
were  not  alleged  in  formal  terms  according  to  the  statute; 
yet,  in  an  action  of  debt  on  bond  for  the  non-payment  of 
money,  the  plaintiff  must  shew  what  sum  is  in  arrear  at  the 
time  of  its  commencement,  and  that  it  still  remains  unj 


Mr.  Serjt.  Lowes,  contri,  was  stopped  by  the  Court, 
who  said,  that  there  was  only  one  point  in  issue,  namely, 
whether  the  money  had  been  paid  or  not  i  The  bond  w%s  con- 
ditioned for  the  payment  of  a  sum  on  a  certain  day  ensuing 
the  date  thereof,  according  to  the  tenor  of  a  proviso  con- 
tained in  the  indenture  of  mortgage,  and  if  the  defendant 
did  not  pay  it  on  that  day,  the  bond  was  forfeited,  and  the 
plaintiff's  cause  of  action  was  complete.  The  rule  laid 
down  in  Hedges  v.  Sandon,  does  not  apply  to  this  case.  The 
plaintiff,  in  his  replication,  has  denied  the  whole  substance 
of  the  defendant's  plea.  There  was  therefore  no  occasion 
for  assigning  a  breach  specially,  as  issue  had  been  pro- 
perly taken  on  the  precise  averment  of  payment  in  the 
plea. 

• 

Judgment  for  the  plaintiff. 
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Upton  v.  Curtis  and  Another.  Saturday, 

Feb.  5* 

This  was  an  action  of  replevin,  for  taking  the  plaintiff's  Toadeclara- 
goods  and  timber,  in  a  dwelling-house  and  close,  on  the  14th  v in,  for  taking 
June,  18 \$.    Avowry — That  one  Thomas  Pettman,  for  two  gooj^  the'de- 
jears,  next  before  and  ending  on  the  6th  April,  1819,  and  ^SJJJ'J1^* 
from  thence  until  and  at  the  said  time  when  &c.  held  the .  T.  P.,  for  two 
lid  places  in  which  &c.  and  during  all  that  time,  was  tenant  before  and 

ending  on 
the  s  6th  April, 
1819,  and  from  thence  nntil,  &c.  was  tenant  to  them,  by  virtue  of  a  demise  to 
him  made,  at  the  yearly  rent  of  $98/.,  payable  half-yearly,  and  that  one  year** 
rent  being  due  from  him  to  them,  on  the  day  aforesaid,  they  well  avowed  the 
taking,  &c— -  Plea  in  bar.  that  one  W.  P.,  before  the  making  the  dembe  in  the 
avowry  mentioned,  and  before  the  defendants  had  any  tiling  in  the  premises, 
to  wit,  on  the  6th  April,  1815,  was  seised  thereof,  in  fee,  and  being  so  seised, 
demised  the  name  to  the  plaintiff,   to  hold  to  him  for  one  year,  and  so  from  year 
*   to  year,  so  long  as  they  should  respectively  please,  at  the  yearly  rent  of  fOL 
That  W.  P.  being  so  seised,  the  plaintiff  entered  under  the  demise  made  to  him, 
and  so  remained  nntil  the  said  time  when  &c.    That  fT.  P.,  being  entitled  to 
the   reversion,  on   the   determination  of  the   demise  to  the  plaintiff,  on  the 
1st  December,  1815,  demised  the  premises  to  T.  P.  for  fourteen  years,  at  the 
yearly  rent  of  298/.  payable  half-yearly.    That  after  the  making  that  demise, 
and  during  the  continuance   of   the  plaintiff's,    IV.  P.  conveyed    the  pre- 
mises to  the  defendants  iu  fee,  and  that  they  had  nothing  therein  at  the  time 
of  making  the  distress,  except  by  virtue  of  that  conveyance,  and  subject  to 
the  previous  demise  to  the  plaintiff.    That  T.  P.  did  not  enter  under  the  de- 
mise to  him,  but  that  the  plaintiff  was  in  possession  by  virtue  of  that  made 
to  him,  and  held  the  same  of  defendants,   as  assignees  of  W.  P.,  and  paid 
*  them   the   yearly    rent   of   $<>J.,  so  reserved  under  that  demise,  which  was 
still  subsisting  and    undetermined.     That  none  of  that  rent  was  in  arrear 
from  the  plaintiff,  bnt  that  all  arrears  thereof  were  paid  at  the  time  of  the 
distress,  and  that  the   defendants  took  the  plaintiff's  goods  t>f    their   own 
wrong: — Without  this,  that  T.  P.,  during  the  whole  or  any  part  of  the  time 
in  which  the  rent  in  the  avowry  was  alleged  to  be  in  arrear,  held  as  tenant 
to  the  plaintiff,    otherwise    than  as  in   the  plea  was   alleged.— Replication, 
that  T.  P.,  during  the  whole  of  the  time  in  winch  the  rent  in  the  avowry  was 
alleged  to  be  in  arrear,  held  as  tenant  to  the  defendants,  as  they  had  In  their 
avowry  alleged.— Special  demurrer  thereto,  assigning  for  causes,  that  the  de- 
fendants had  not  traversed  the  making  of  the  demise  by  W.  P.  to  the  plain- 
tiff, or    the  continuance    thereof,    or  that  the  plaintiff,  when  the  arrears  of 
rent  for  which  the  distress  was  made,  held  the  premises  by  virtue  of  that  de- 
mise :— That  it  was  not  alleged,  that  such  demise  had  ceased,    nor  was  it 
shewn  that  any  of  the  rent  reserved  under  it  remained  unpaid,  and  that  the 
defendants  had  not  taken  isane  on  the  traverse  offered  by  the  plea  in  bar,  nor 
sufficiently  denied,  confessed,   or  avoided   the  matters  therein  alleged ;   that 
no    proper  issue  was  taken  by  the    replication;   and    that  it  attempted    to 
put  in  issue  a  fact  immaterial,   and  not  issuable  with  relation  to  the  mat- 
ters in  the  said  plea.— The  Court  over-ruled  the  demurrer,  as  the  replication 
pnt  the  material  point  in    issue  between    the   parties,   viz.    whether   T.  P. 
held  nnder  the  defendants,  as  stated  by  them  in  their  avowry,    and  as  the 
nets  alleged  in  the  plea  in  bar,  previous  to  the  traverse,  weie  matter  of  in- 
ducement only. 


CORTIf* 
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1821.  thereof  to  the  defendants,  by  virtue  of  a  certain  demise 
y~^~  thereof  to  him,  Pettman,  theretofore  made,  at  the  yearly  rent 
r.  of  298/.  payable  half-yearly,   on   the  6th  April,  and   1 1th 

October,  in  each  year ;  and  that  because  one  year's  rent  wis 
due  and  in  arrear  from  Pettman  to  the  defendants  on  die 
6th  April,  1819,  they  well  avowed  the  taking,  &c.  as  in  the 
declaration  mentioned*  They  also  made  cognizance  as 
bailiffs  of  Pettman,  and  averred,  that  the  plaintiff,  for  two 
years,  ending  on  the  1 1th  October,  1818,  held  the  said  places 
in  which  &c.  as  tenant  thereof  to  Pettman,  by  virtue  of  a 
demise  made  to  the  plaintiff,  at  the  yearly  rent  of  30/.,  pay- 
able on  the  25th  March,  and  29th  September  in  each  year; 
and  that  because  the  sum  of  20/.,  parcel  of  60/.  of  the  rent 
aforesaid,  for  the  said  space  of  two  years,  ending  on  the  said 
11th  October,  became  due  from  the  plaintiff  to  Pettman, 
the  residue  of  the  said  sum  of  60/.  of  the  rent  aforesaid  hav- 
ing been  before  then  paid  aud  satisfied,  the  defendants  well 
acknowledged  the  taking,  &c.  Pleas  in  bar  to  the  avowry — 
First,  That  Thomas  Pettman  did  not  hold  as  tenant  thereof 
to  the  defendants.  Secondly,  That  one  William  Pettman, 
before  the  said  time  when  &c.  and  also  before  the  making 
of  the  demise  in  the  avowry  mentioned,  and  before  the  de- 
fendants had  any  thing  in  the  said  places,  in  which  &c.  to 
wit,  on  the  6th  April,  1815,  was  seised  in  his  demesne  as  of 
fee,  of  and  in  the  said  places,  in  which  &c.  in  the  avowry 
mentioned ;  and  being  so  seised  thereof,  he  the  said  William 
Pettman  afterwards,  and  whilst  he  was  so  seised,  and  before 
the  said  time  when  &c.  and  before  the  making  of  the  de- 
mise in  the  avowry  mentioned,  and  also  before  the  defendants 
had  any  thing  in  the  said  places,  in  which  &c.  to  wit,  on  the 
same  day  and  year  last  aforesaid,  demised  the  said  places,  in 
which  &c.  to  the  plaintiff,  to  hold  the  same  to  him  for  one 
year  from  thence  next  ensuing,  and  so  from  year  to  year,  so 
long  as  it  should  please  the  said  William  Pettman,  and  the 
plaintiff,  or  their  respective  assigns,  at  and  under  the  yearly 
rent  of  20/.  payable  half-yearly.    The  plaintiff  then  averred, 
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that  William  Pettman,  being  so  seised  as  aforesaid,  and  the        1821. 


aaid  demise  having  been  so  made  to  the  plaintiff  as  afore-* 
aaid,  he  afterwards,  and  before  the  said  time  when  8cc.  ©. 

and  before  the  making  of  the  demise  in  the  avowry  men-      C**1** 
tioned,  and  also  before  the  said  defendants  had  any  thing  in 
the  said  places,  in  which  &c.  entered  into  them,  and  became 
mod  was  possessed  thereof,  under  and  by  virtue  of  the  de- 
mise so  to  him  thereof  made,  and  so  remained  from  thence 
continually,  until  and  at  the  said  time,  when  &c.    He  then 
averred,  that  the  said  William  Pcttman,  being  entitled  to 
the  reversion  of  and  in  the  said  places,  in  which  &c.  next 
and  immediately  expectant  on  the  determination  of  the  said 
demise  to  the  plaintiff,  and  he  being  so  possessed  thereof, 
by  virtue  of  the  said  last-mentioned  demise,  afterwards,  and 
whilst  it  was  subsisting,  and  before  the  defendants  had  any 
tiling  in  the  premises,  to  wit,  on  the  1st  December,  1815, 
William  Pettman,  by  a  certain  indenture  of  lease,  made  be- 
tween  himself  of  the  one,  and  the  said  Thomas  Pettman  of 
the  other  part,  demised  the  said  places  iu  which  &c.  to  the 
aaid  Thomas  Pettman ,  to  hold  the  same  to  him,  for  fourteen 
yean,  from  the  11th  October  then  last  past,  at  the  yearly 
rent  of  298/.  payable  half-yearly,  that  is  to  say,  on  the  6th 
April,  and   11th  October,  in  each  year,  which  last-men- 
tioned demise,  was  and  is  the  same  demise  as  in  the  said 
avowry  mentioned,  and  not  another  and  different  demise. 
The  plaintiff  then  averred,  that  after  the  making  the  last- 
mentioned  demise,  and  whilst  he  was  in  the  possession  of  the 
aaid  places,  in  which  &c.  under  and  by  virtue  of  the  said 
demise  so  to  him  thereof  made,  and  during  the  continuance 
thereof,  to  wit,  on  the  20th  January,  1816,  by  certain  valid 
conveyances  in  that  behalf,  duly  made  by  the  said  William 
Pettman,  he  demised,  granted,  bargained,  sold,  released  and 
confirmed  to  the  defendants,  the  said  places,  in  which  &c.  and 
all  the  estate,  right,  title  and  interest  of  him  Pettman  therein, 
to  bold  the  same  to  the  defendants,  their  heirs  and  assigns 
for.  ever ;  that  the  defendants  had  nothing  in  the  said  places' 
in  which  &c#  until  the  making  of  the  said  conveyances,^  trt* 
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1821.        had  they  any  thing  therein  at  the  time  of  making  the  distress 
in  the  avowry  mentioned,  except  by  virtue  of  the  said  con- 


e.  veyances,   and  subject  to  the  demise  so  previously  made 


Guam* 


thereof  to  the  plaintiff  as  aforesaid,  and  which  said  demise 
at  the  said  time  when  &c.  remained  and  was  subsisting  and 
undetermined ;   that  the  said  Thomas  Pettman  did   not  at 
any  time  after  the  making  of  the  demise  hereinbefore  men- 
tioned to  have  been  made  to  hrm  as  aforesaid,  enter  into  or 
take  possession  of  the  said  places  in  which,  &c.  under  or  by 
virtue  of  the  said  last-mentioned  demise ;   but  the  plaintiff 
at  the  time  of  making  thereof,  and  from  thence  until  and  at 
the  said  time  when,  &c.  was  in  the  possession  of  the  said' 
places,  in  which  &c.  under  and  by  virtue  of  the  demise  so 
to  him  thereof  made  as  aforesaid,  and  for  and  during  all 
the  time  last  aforesaid,  held  the  same  of  the  defendants,  as 
such  -  assignees  as  aforesaid,  of  the  said  fViitiam  Pet t max, 
under  and  by  virtue  of  the  demise  so  to  him  made  thereof  as 
aforesaid,  and  for  and  during. all  that  time,  paid  to  the  de- 
fendants the  said  yearly  rent  of  20/.  so  reserved  and  made 
payable  by  him  as  aforesaid,  under  the  demise  which  is  still 
subsisting  and  undetermined ;    that  at  the  said   time  when 
&c.   nothing  of  the  said  yearly  rent  of  20l.  remained  or  was 
in  arrear  from  the  plaintiff,  but  the  said  last-mentioned  rent, 
and  all  arrears  thereof,  at  the  time  of  making  the  distress,  had' 
been  and  were  fully  paid  and  satisfied,  and  that  after  the  rent 
had  been  so  paid,  and  whilst  the  plaintiff  was  in  the  posses- 
sion of  the  said,  places,  in  which  &Cv  under  the  demise  so 
to  him  thereof  made  as  aforesaid,  the  defendants  at  the  said 
time  when  &c.  of  their  own  wrong,  took  the  goods   and 
chattels  of  the  plaintiff,  in  the  declaration  mentioned,  in  the 
said  places,  in  which  &c.  and   unjustly  detained  the  same, 
against  sureties  and  pledges,  until,  &c.  in  manner  and  form 
as  the  plaintiff  hath  above  thereof  complained  against  them; — ' 
wtfhput  this,  that  the    said   Thomas  Pettman,  during  the 
whole  or  any  part  of  the  said  time,  in  which  the  said  rent  in 
the  sftidajrowrjB  is  alleged  to  be  in  arrear,  accrued  or  become, 
**«evli$ld  aud  enjoyed  the  said  places,. in  which  &c*  as 


■* 
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tenant  thereof  to  the  said  plaintiff,  under  the  said  indenture  1821. 

of  1st  December,  1805,  otherwise  than  as  in  this  plea  is  in  »^/W 
that  behalf  above  alleged ;  And  this,  &c.    Wherefore,  &c  «• 


CURTtt. 


There  were  other  pleas  in  bar,  stating  the  demise  in  dif- 
ferent terms,  and  that  there  was  no  rent  in  arrear. — Replica- 
tion to  the  second  plea  in  bar,  that  the  defendants  ought 
not  to  be  barred  from  avowing  the  taking  of  the  said  goods 
and  chattels,  in  the  declaration  mentioned,  in  the  said  places 
in- which  &c.  and  justly,  8cc.  because  as  before,  they  Baid,  that 
the  said  Thomas  Pettmart,  during  the  whole  of  the  said 
time  in  which  the  said  rent  in  the  said  avowry  alleged  to  be 
k»  arrear,  accrued  and  became  due,  held  and  enjoyed  the1 
laid  places,  in  which  &c.  as  tenant  thereof  to  the  defend- 
ants, in  manner  and  form  as  they  had  in  their  avowry  in' 
that  behalf  above  alleged ;   and  this  they  prayed  might  be- 
enquired  of  by  the  country.     To  this  replication,  the  plaintiff 
demurred  specially,  and  assigned   for  causes,  that  the  de- 
fendants had   not  thereby  traversed  or  deuied   the  making 
of  the  demise  in  the  second  plea  mentioned,  and  thereby 
alleged  to  have  been  made  by  the  said  William  Peltman  to 
the  plaintiff,  or  the  continuance  of  that  demise,  or  that  the 
plaintiff  at  the  said   time  when  &c.  and  during  the  time 
in  which  the  said  supposed  arrears  of  rent,  for  which  the' 
laid  distress  was  made,  accrued ; — held  and  enjoyed,  or  was 
in.  the  possession  of  the  said  placet  in  which,  &c.  under* 
and  by  virtue  of  the  said  demise  so  to  him  thereof  made 
by  the  said  William  Pettman  ;  that  it  was  not  alleged  that 
the  said  demise  so  made  to  the  plaintiff,  had  ceased  or  was 
ended  or  determined,  before  or  at  the  said  lime  when  &c. 
nor  shewn  or  alleged,  that  any  thing  of   the  said  rent  re- 
served and  made  payable     under    and  by  virtue  of  that 
demise,  remained,   or  was  in  arrear  or  unpaid,  at  the  said 
time    when  &c.  and   that   the    defendants  had    not  taken* 
or  offered  an  issue  on  the  traverse    taken    in  and    by  the 
•aid  plea,  nor  sufficiently  denied,  confessed*  or  avoided  the 
matters  therein  above  alleged;   and  that  no  apt  or  proper 


Upton 
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1821.  ^$aue  was  take0  or  offered  in  or  by  the  said  replication^ 
^nd  that  it  attempted  to  put  in  issue  a  fact  immaterial, 
and  not  issuable,  with  relation  to  the  matters  contained  in 

Ciwns.  the  said  plea  in  bar;  and  that  the  replication  was  in  other 
respects,  uncertain,  informal,  and  insufficient,  &c. — The  de- 
fendants joined  in  demurrer. 

The  cause  came  on  for  argument  this  day,  when 
Mr.  Serjt.  Lawesj  for  the  plaintiff,  submitted,  that  he  was 
entitled  to  judgment  by  law,  as  well  as  the  general  rules  of 
pleading.  None  of  the  material  facts  in  the  second  plea,  are 
denied  or  answered  in  the  replication,  nor  does  it  take  issue 
on  the  traverse  therein  made ; — it  is  therefore  insufficient  and 
defective.  That  traverse  is  qualified  by  a  reference  to,  and 
must  be  coupled  with  the  antecedent  facts  as  stated  in  the 
plea,  viz.  the  previous  demise  of  William  Petiman  to  the 
plaintiff;  and  the  replication  merely  states,  that  Thomas 
Pettman  held  as  tenant  to  the  defendants,  as  they  had  al- 
leged in  their  avowry.  The  plaintiff  was  tenant  from  yeaf 
to  year  to  William  Pettman,  under  a  demise  from  him,  pre- 
viously to  that  stated  in  the  avowry.  The  defendants  there* 
fore,  had  no  right  to  distrain  in  respect  of  the  rent  avowed 
for.  The  replication  should  have  stated  the  holding  to  be 
otherwise  than  that  alleged  in  the  second  plea,  and  not  con* 
fined  it  to  the  defendants'  avowry.  The  traverse  in  that 
plea  is  thereby  avoided,  and  the  facts  therein  contained,  are 
not  denied. 

Mr.  Serjt.  Lens,  contri. — The  issue  is  properly  taken  by 
the  defendants  in  their  replication,  and  they  have  therefore 
adopted  the  right  and  proper  course.  If  they  had  traversed  all 
the  facts  contained  in  the  second  plea  in  bar,  the  issue  would 
have  been  far  more  objectionable.  The  whole  of  the  frets 
may  be  tried  on  it  as  it  now  stands.  None  of  them  stated 
in  that  plea,  were  admitted  in  the  replication,  but  the  de» 
fendants  averred,  that  'Thomas  Pettman,  during  the  whole  of 
the  time  in  which  the  rent  in  the  avowry  accrued-due,  held  as 
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tenant'  thereof  to  the  defendants,  in  manner  as  t}iey  had  in  1821. 
their  avowry  alleged.  The  facts,  as  stated  in  the  plea  in  bar,  fjPTOa 
are  introduced  circuitously,  for  the  only  question  is,  whether  t. 

the  holding  by  Thomas  Pettman,  was  in  the  terms  set  out  in 
the  avowry.  The  anterior  holding  is  wholly  inconsistent 
with  the  point  in  issue  between  the  parties.  There  is  no  oc- 
casion to  notice  the  former  lease  from  fVilliam  Pettman. 
Jf,  therefore,  the  whole  of  the  matters  in  the  second  plea 
had  been  traversed  by  the  defendants,  it  would  be  only  a 
circuitous  mode  of  coming  at  the  same  point;  and  the  only 
question  in  issue  is  properly  taken  in  the  replication,  and  is 
|be  only  subsisting  fact  to  go  to  a  Jury, 

Mr.  Serjt.  Lawes,  in  reply. — Both  the  demises  refer  to 
the  same  subject-matter.  The  plaintiff  has  denied  any  te- 
nancy in  Thomas  Pettman,  otherwise  than  was  alleged  in  the 
plea.  That,  therefore,  had  reference  to  the  first  lease  from 
William  Pettman,  which  was  still  in  existence,  and  conse- 
quently prevented  the  defendants  from  their  right  to  distrain. 
The  replication  only  takes  issue  ou  whether  Thomas  Pett* 
vutu  was  tenant  to  the  defendants.  That  depends  on  cir- 
cumstances, which  are  fully  set  out  in  the  plea  in  bar,  whereby 
it  fully  appears,  that  the  defendants  had  no  right  to  distrain. 
The  facts  therein  stated,  constitute  the  substance  of  the 
issue.  The  tenancy  is  admitted  as  stated  in  the  avowry, 
but  coupled  with  those  other  circumstances,  it  amounts 
to  an  avoidance  of  the  defendant's  remedy  by  distress. 

Lord  Chief  Justice  Dallas. — It  clearly  appears  to  me, 
that  the  pleadings  as  framed,  substantially  put  in  issue  the 
only  material  question  to  be  tried  between  the  parties.  It 
is,  whether  Thomas  Pettman  held  under  the  defendants,  as 
stated  by  them  in  their  avowry.  The  substance  of  the 
plaintiff's  second  plea  in  bar  is  a  denial  of  such  holding. 
The  only  poiut  then  to  be  considered,  is  the  nature  of  that 
holding,  and  what  it  actually  was,  The  replication  states, 
that  the  holding  was  in  the  same  terms  as  alleged  in  the 
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1021.        fcvowry.    I  therefore  think  there  is  no'  ground  for  the  de- 
murrer. 


tJpToii 
^Curtis. 


'  Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
avowry  stated,  that  Thomas  Pettman  held  as  tenant  to  the 
defendants,  at  the  time  of  the  distress.  That  is  the  point  in 
issue  between  the  parties,  and  all  the  circumstances,  as  stated 
in  the  plea,  merely  tend  to  shew,  that  he  did  not  hold  as  such 
tenant  to  them. 

Mr.  Justice  Bur  bo  ugh. — One  of  the  causes  assigned  as 
a  ground  of  demurrer  is,  that  the  defendants  have  not  taken  or 
offered  an  issue  in  their  replication  on  the  traverse  taken  by 
the  plaintiff's  second  plea  in  bar,  nor  sufficiently  denied,  con- 
fessed, or  avoided  the  matters  therein  charged.  If  they  had 
taken  issue  on  the  words  of  the  traverse,  it  would  have  been 
immaterial,  and  therefore  the  defendants  were  confined  to 
the  terms  of  the  holding,  as  set  out  by  them  in  their  avowry. 
It  appears  to  me,  that  the  issue  has  been  most  correctly  taken, 
for  the  facts  as  stated  in  the  plea,  previous  to  the  traverse, 
merely  amount  to  an  inducement,  and  may  be  considered  as 
entirely  out  of  the  question. 

Mr.  Justice  Richardson. — The  only  point  in  this  case 
is,  whether  the  replication  raises  an  issue  on  the  facts  as 
slated  in  the  previous  part  of  the  record,  under  which  the 
rights  of  the  parties,  and  merits  of  the  case  may  be  tried. 
I  am  clearly  of  opinion  that  it  does.  It  is  stated  in  the 
avowry,  that  Thomas  Pettman  held  as  tenant  to  the  defend- 
ants. The  plaintiff  by  his  second  plea  in  bar,  has  introduced 
a  number  of  facts  by  way  of  inducement,  and  stated  a 
different  holding  from  that  set  forth  in  the  avowry,  viz.  a 
demise  from  year  to  year,  from  William  Pettman  to  the 
plaintiff,  which  still  continued  to  subsist,  atid  under  which 
the  plaintiff  became  possessed.  My  Brother  Lames  has 
assumed,  that  the  facts  as  stated  in  the  plea,  are  altogether 
inconsistent  with  the  holding  of  Thomas  Pettman  as  alleged 
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in  the  avowry,  as  it  concludes  by  traversing  that  he  held 
otherwise  than  as  in  that  plea  was  alleged.  That  traverse, 
however,  admits  a  tenancy  to  exist  in  Thomas  Pettman  to  a 
certain  extent.  The  defendants  being  aware  of  the  nature 
of  his  holding,  averred  in  their  replication,  that  he  held  as 
tenant  to  them,  as  they  had-  before  stated  in  their  avowry, 
viz.  that  he  enjoyed  the  premises  as  tenant  to  them  at  the 
time  of  the  distress.  If  they  had  not  taken  issue  on  the 
tenancy,  as  stated  in  the  avowry,  they  would  not  be  entitled 
to  go  into  proof  of  such  holding.  If,  therefore,  they  had 
taken  issue  on  the  introductory  facts,  as  stated  in  the  second 
plea  in  bar,  it  would  be  immaterial,  and  there  can  be  no  doubt 
but  that  the  merits  of  the  case  will  be  fully  got  at,  by  going 
down  to  trial-  on  the  issue  as  it  now  stands. 


200 
1821. 


Uptoh 

V. 

Curtis. 


Judgment  for  the  avo wants. 


Attwood  aud  two  Others  v.  Rattenbuhy.. 

Mb.  Serjt.  Lens,  on  a  former  day  in  this  Term,  had,  ob- 
tained a  rule  nisi,  that  the  defendant  might  be  discharged 
on  filing  common  bail,  and  that  the  bail-bond  which  had 
been  given. in  this  cause,  might  be  delivered  up  to  be  can- 
celled ;  on  an  affidavit  which  stated,  that  the  three  plain- 
tiffs, Messrs.  Attwood  and  Sp'ooner,  had  sued  out  a  writ 
against  the  defendant  in  their  own  names,  and  declared 
against  him  as  the  drawer  of  a  bill  of  exchange  in  then: 
own  right,  and  that  in  the  affidavit  to  hold  to  bail,  the  debt 
<«was  stated  to  be  due  from  the  defendant  to.  them,  as,  sujp* 
vising  partners  of  Isaac  Spooner  deceased. 

Mr.  Serjt.  Vaughan  now  shewed  cause,  and  submitted, 
that  the  affidavit  formed  no  part  of  the  process  by  which 
the  defendant  was  brought  into  Court,  and  that  although  it 

vol.  v.  o 


Monday, . 
Feb.  5. 

Where  plain- 
tiffs issued  a 
writ  against  a 
defendant  in 
their  own 
names,  and  de- 
clared in  their 
own  right,  and 
described 
themselves  hi 
the  affidavit  to 
hold  to  bail  as 
surviving  part- 
ners,— it  is  aft* - 
tal  variance  ;— 
and  the  Court 
ordered  the 
bail-bond  to 
be  cancelled, 
and  would  not 
allow  the  plain- 
tiffs to  amend 
their  writ  and 
declaration,  on 
payment  of 
costs* 
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1821.       was  therein  stated,  that  he  was  indebted  to  the  plaintiffs  as 
Ay~***'       surviving  partners,  still,  they  were  mere  words  of  description, 
v.         and  might  be  rejected  as  surplusage.    If  a  debt  be  due  to 
URTt  a  person  as  surviving  partner,  and  he  declares  in  his  own 
right,   the  defendant  may  have  his  remedy  by  pleading  in 
abatement,  or  taking  advantage  of  it  at  the  trial.      In 
Richards  v.  Heather  (a),  it  was  held,  that  under  a  declara- 
tion containing  only  one  set  of  counts,  charging  the  de- 
fendant in  his  own  right,  the  plaintiff  might  recover  one 
demand  due  from  the  defendant  individually,  and  another 
due  from  him  as  surviving  partner.     The  same  principle 
might  apply  to  the  case  of  a  plaintiff.    Another  objection 
in  this  case  is,  that  the  defendant  has  not  appeared,  but  has 
merely  given  a  bail-bond,  and  until  he  had  put  in  bail,  he 
could  not  be  in  a  condition  to  make  this  motion. 

But  the  Court  observed,  that  if  the  defendant  was  ori- 
ginally indebted  to  three  persons  for  money  lent,  one  of 
whom  was  since  dead,  it  would  be  a  different  loan  : — that 
here  it  appeared,  that  there  was  a  variance  between  die  writ 
and  affidavit  of  debt,  which  was  of  itself  sufficient  to  dis- 
charge the  bail,  and  it  was  a  necessary  consequence  that 
die  declaration  must  follow  the  writ ; — and  that  under  the 
circumstances,  the  defendant  was  entitled  to  make  this 
motion,  as  he  had  been  put  to  the  expence  of  procuring  a 
bail-bond. 

Mr.  Serjt.  Vaughan  then  moved  to  amend  the  writ  and 
declaration,  by  inserting  the  words  "  surviving  partners  of 
I$aac  Spooner,  deceased," — which  the  Court  refused,  and 
the  rule  was  accordingly  made 

Absolute  (by 


(«)  1  Barn.  &  Aid,  29.— (6)  See  Spalding  v.  Mure,  6  Term  Rep.  369. 
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Christie  and  Others,  Assignees  of  Laing,  a  Bankrupt,     Tuesday, 

v.  Lewis.  Feb-6' 

This  was  an  action  of  assumpsit  for  money  bad  and  re*  The  defendant, 
Ceived  by  the  defendant  for  the  use  of  Laing,  before  he  be^  ship,  entered* 
came  bankrupt,  and  also  foi  money  had  and  received  by  the  tot°  *  CJ|1,J2* 
defendant,  to  the  plaintiffs'  use,  as  assignees  of  the  estate  freighter,  by 
and  effects  of  the  said  Laing,  after  his  bankruptcy.      The  mer "  granted, 
declaration  contained  the  other  usual  money  counts,  with  a  JJJ  ^gnd  tife l 

latter  "  hired, 
and  to  freight 
took"  the  ship,  for  a  voyage  ont  and  home.     The  owner  covenanted,  that  the 
vessel,  being  well  manned  and  fnrnUhed,  as  Is  nsnal  for  vessels  in  the  mer- 
chant*' service,  the  master  should  receive  on  board  at  London,  goods  to  be  sent 
alongside  her  there  by  (he  freighter,  and  deliver  them  from  alongside,  at  New- 
foundland, to  the  agents  of  the  freighter,  according  to  bills  of  lading,  and  such 
cargo  having  been  discharged  there,  to  receive  other  goods  in  like  manner, 
and  deliver  them  at  Demerara  ;  and  having  discharged  the  same,  should  receive 
other  goods  there,  and  deliver  them  at  Ijondon,  agreeably  to  bills  of  lading. 
The  owner  also  agreed,  that  the  ship's  boats  should  assist  in  nnloading  and 
loading   the   cargoes,  when  required   by  the  freighter,   provided    no    impedi- 
ment was  thereby  to  be  made  in  carrying  on  the  exclusive  duties  of  the  ship.    In 
consideration  whereof,  the  freighter  covenanted  to  send  and  take  the  goods 
from  alongside,    and  to  pay  for  the  freight  and   hire  of  the  vessel  for  the 
voyage,  2  600  J.  with  primage,  &c— one  quarter  part   thereof  on  delivery  of 
the    cargo  at  Newfoundland,    by  good    bills  at  sixty  days  sight  on  London, 
and  the  remainder  by  good  bills  at  two  months  date,  from  the  day  of  the 
ship's  report  inwards  at  the  port  of  London.      The  voyage  was  performed, 
and  goods  of  third  persons  brought  from  Demerara,  nnder  bills  of  lading,  de- 
liverable to  the  consignees,  oil  payment  of  certain  specified  freight  therein 
mentioned,  which  freight  the  owner  received.     Hills  of  exchange  for  one 
quarter's  freight  were  drawn  on  the  freighter  at  Newfoundland,    which  were 
afterwards  accepted  and  dishonored  by  him ;   and  no  sum,  nor  bill  for  the  re- 
maining three  quarters  freight  per  charter-party,  were  given  or  tendered  to 
him,  on  the  return  of  the  ship :— Held,  first,  that  taking  the  whole  of  the 
charter-party  into  consideration,  the  possession  of  the  ship  did  not  pass  to  the 
freighter,  but  remained  in  the  owner,   notwithstanding  the  words  of  grant 
used  in  its  commencement,   and   that   the  mere   circumstance  of  his  having 
entered  into  an  agreement  with  the  charterer,  as  to  the  mode  by  which  he 
should  be  paid  for  freight,  did  not  divest  him  of  his  lien  on  the  cargo  for 
freight,  and  that  it  made  no  difference  that  he  had  delivered  the  homeward 
cargo  to  the  consignees,  and  received  the  freight  due  upon  the  bills  of  lading, 
which  was  different  from  that  due  upon  the  charter-party.     Secondly,  that 
the  owner  had  a  lien  on  the  goods  of  the  consignees  of  the  homeward  cargo, 
mentioned  in  the  bills  of  lading,  to  the  extent  of  the  freight  stipulated  for 
therein,  as  a  security  for  his  freight  due  upon  the  charter-party. 

▼OL.  V.  P 
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1821.        count  on  an  account  stated,  to  which  the  defendant  pleaded 
C^ie     the  Genend  Is,ue' 

V. 

Lewi»*  At  the  trial   of  the  cause,  before  Lord  Chief  Justice 

Gibbs,  at  Guildhall,  at  the  Sittings  after  Trinity  Term, 
1817,  a  verdict  was  found  for  the  plaintiffs,  damages 
198 1/.  16s.  9d.,  subject  to  a  reference  as  to  die  amount, 
and  to  the  opinion  of  this  Court  upon  the  following  case :•— 

The  defendant,  on  the  2d  February  1815,  and  from 
thence  continually  until  the  1st  April  1816,  was  the 
sole  owner  of  the  ship  Ann,  belonging  to  the  port  of 
London.  On  the  said  2d  February,  1815,  the  defendant, 
as  such  owner,  and  Laing  the  bankrupt,  entered  into  a 
charter-party,  under  seal,  by  which  the  defendant  for  him- 
self, his  heirs,  executors  and  administrators,  granted  and 
to  freight  let,  and  Laing,  for  himself,  his  executors,  admini- 
strators and  assigns,  hired  and  to  freight  took  the  ship 
Ann,  for  the  voyage,  and  upon  the  terms  and  conditions 
following,  and  for  the  considerations  hereinafter  men- 
tioned:— Imprimis,  The  defendant  covenanted,  that  the 
vessel  being  tight,  staunch,  and  substantial,  well  manned, 
tackled,  apparelled,  and  furnished  as  is  usual  for  vessels  in 
the  merchants'  service,  and  for  the  voyage  thereinafter  men- 
tioned, the  master  William  Wilson,  or  some  other  proper 
person  in  his  stead,  should  take,  receive,  and  properly  stow 
on  board  the  said  vessel,  all  such  lawful  goods,  wares,  and 
merchandizes,  as  the  said  freighter  or  his  assigns  might  think 
proper  to  send  alongside  her  in  the  port  of  London,  not  ex- 
ceeding in  the  whole,  what  she  could  safely  stow  and  carry, 
over  and  above  her  stores,  tackle,  apparel,  and  provisions; 
and,  having  received  the  same  on  board,  and  being  dispatched, 
the  said  master  should  immediately  (wind  and  weather 
permitting),  set  sail,  in  and  with  the  vessel,  from  the 
port  of  London,  and  proceed  to  Portsmouth,  there  to 
join  and  sail  with  the  first  convoy  appointed  for  Newfound* 
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land,  and  having  arrived  at  St.  Johtts,  in  that  island,  should       1821. 
make  a  right  and  true  delivery  of  the  cargo  from  alongside,     C^^IB 
to  the  agents  or  assigns  of  the  said  freighter,  according  to  v. 

bills  of  lading  signed  in  London ;  and  such  cargo  being  dis- 
charged, and  the  vessel  rendered  tight,  staunch,  and  sub- 
stantial, well  manned,  and  furnished  in  the  manner  aforesaid, 
the  master  should  take,  receive,  and  properly  stow  on  board 
the  said  vessel,  from  the  agents  or  assigns  of  the  said 
freighter,  all  such  lawful  goods  as  he  or  they  might  send 
alongside,  in  craft,  (provided  at  the  costs  and  expences  of 
the  said  freighter,  his  agents  or  assigns),  not  exceeding  in 
the  whole,  what  she  could  safely  stow  and  carry,  over  and 
above  her  stores,  tackle,  apparel,  and  provisions ;  and  hav- 
ing so  completed  her  loading  in  St.  John's  aforesaid,  and 
being  dispatched,  should  immediately  (wind  and  weather  per- 
mitting), set  sail,  and  proceed  from  thence,  with  or  without 
convoy,  to  Demerara ;  and  having  arrived  there,  should  make 
a  right  and  true  delivery  of  the  cargo  from  alongside,  to  the 
agents  or  assigns  of  the  said  freighter,  the  conveyance  thereof 
from  the  ship  to  the  shore,  to  be  at  his  or  their  expence ;  and 
having  discharged  the  same,  according  to  bills  of  lading  signed 
at  Newfoundland,  and  the  vessel  being  in  readiness,  after  the 
manner  aforesaid,  for  the  further  continuation  of  the  voyage, 
the  master  should  take,  receive,  and  properly  stow  on  board 
the  said  vessel,  all  such  legal  goods  as  the  agents  or  assigns 
of  the  said  freighter  should  send  alongside  ef  her,  not  ex- 
ceeding as  aforesaid ;  the  conveyance  of  such  goods  from  the 
shore  to  the  ship,  to  be  at  the  expence  of  him  the  said 
freighter,  his  agents  or  assigns ;  and  being  so  loaded  and  dis- 
patched, should  immediately  (wind  and  weather  permitting), 
set  sail,  and  proceed  from  Demerara,  for  the  port  of  London, 
and  on  her  arrival  in  the  West  India  Dock  there,  make  a  right 
and  true  delivery  of  such  her  homeward  cargo,  agreeable  to 
bills  of  lading,  and  then  end  and  complete  the  said  intended 
voyage,  «  the  act  of  God,  the  King's  enemies,  fire,  the  dan- 
gers and  accidents  of  the  seas,  rivers,  and  navigation,  of 


Lewis* 
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11121.       whatsoever  nature  and  kind,  always  and  in  all  cases  ex- 
^"~        cepted." — And  the  said  owner  consented  and  agreed,  tbat  doe 

fjH  ft  If  TIB 

r.  assistance  should  be  given  with  the  ship's  boats,  properly 

maimed  for  the  purpose,  in  unloading  and  loading  the  car* 
goes,  at  the  respective  ports  above  mentioned,  at  all  tunes, 
when  required  by  the  freighter,  his  agents  or  aaaigua ;  but  it 
was  nevertheless  uudersfood,  that  no  impediment  was  thereby 
to  be  made,  in  carrying  on  the  exclusive  operations  or  duties 
of  the  ship ;  and  the  said  owner  did  further  covenant,  pro- 
mise, and  agree  with  the  said  freighter,  that  be  should  be  al- 
lowed in  the  whole,  one  hundred  running  days,  for  loading  the 
said  vessel  in  the  river  Thame*,  for  unloading  and  loading 
her  in  St.  Johns,  and  for  unloading  and  loading  ber  in  De- 
merara ;  such  lay-days  to  commence  from  the  day  the  ship 
should  be  entered  outwards  at  the  Custom-House  in  the  port 
of  London,  and  ready  to  receive  the  cargo  on  board,  doe 
notice  thereof  being  given  to  the  said  freighter,  bis  agents  or 
assigns,  to  discontinue  on  the  day  she  should  be  cleared  out 
and  dispatched  from  the  port  of  London;  to  re-commence  at 
St.  John's  from  the  day  she  should  be  entered  and  ready  to 
unload,  and  to  continue  until  she  should  be  cleared  out  and 
dispatched  from  thence  for  Demerara  ;  to  re-commence  from 
the  day  she  should  arrive  and  be  entered  inwards  at  the  port 
of  Demerara,  and  ready  to  unload,  and  to  continue  until  she 
should  be  loaded  and  cleared  out  for  the  port  of  Londo*: 
Provided  always,  and  it  was  expressly  understood  and  agreed, 
that  the  vessel  should  not  be  delaved  at  St.  John's,  New- 
found/and, for  the  purpose  of  loading  and  unloading,  more 
than  twenty-five  running  days  in  the  whole ;  to  commence 
from  the  day  of  the  ship's  reporting  inwards,  and  being  ready 
to  deliver,  leaving  the  residue  of  the  hundred  ruimiog 
clays  allowed  as  above,  for  the  purpose  of  unloading  and 
loading  the  said  vessel  at  Demerara ;  but  it  was  fully  uu- 
derstood  and  agreed  on  by  the  said  parties,  tbat  the  vessel 
should  be  loaded  at  Demerara,  and  dispatched  in  time  for 
ber  to  sail,  and  depart  from  theuce  for  the  port  of  London,^ 


Lb  wit* 
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or  before  the  1st  Jugust,  then  next  ensuing. — In  consideration  1821. 
whereof,  the  said  Laing,  did  thereby  for  himself,  his  heirs,  s~/m* 
executors,  and  administrators,  covenant  with  the  defendant,  v. 

bis  executors,  administrators,  and  assigns,  that  he  the  said 
freighter,  his  agents  or  assigns,  should  send,  or  cause  the  se- 
veral cargoes  above  referred  to,  to  be  sent  alongside  the  said 
vessel,  and  also  take  from  alongside  her,  at  die  respeciive 
ports  of  loading  and  unloading  above  mentioned,  free  of 
espencey  in  providing  craft  or  other  conveyance  for  that 
purpose,  to  the  owner  of  the  vessel  as  aforesaid,  the  boats 
of  the  ship  properly  manned,  assisting  iu  such  unloading 
and  loading  of  the  said  cargoes,  at  all  times  when  required, 
bat  not  to  the  impediment  of  carrying  on  the  exclusive  ope- 
rations or  duties  of  the  ship,  conditioned  and  agreed  to  on 
the  part  of  the  owner,  as  above,  and  that  within  the  time 
before  limited,  or  days  of  demurrage  thereinafter  men- 
tioned. And  farther,  that  the  said  freighter,  bis  executors, 
administrators,  or  assigns,  should  well  and  trtdy  pay  or  cause 
to  be  paid  unto  the  said  owner,  his  heirs,  executors,  admini- 
strators, or  assigns,  in  full,  for  freight  and  hire  of  the  said 
vessel  for  such  voyage,  the  sura  of  2600/.,  together  with  5l. 
per  cent,  primage  thereon,  and  in  addition  to  the  said 
freight  and  primage,  two-thirds  of  all  dock  dues,  port  and 
pilotage  charges  incurred  during  the  whole  of  the  voyage; 
and  the  said-freight,  &c.  was  to  be  paid  in  manner  following, 
viz,  oae  quart*  part  thereof,  on  a  right  and  true  delivery 
of  the  carga  at  Newfoundland,  by  a  good  bill  or  bills  on 
London,  at  sixty  days'  sight,  and  the  remainder  thereof,  by  a 
good  bill  or  bills,  at  two  months'  date  from  the  day  of  the 
ship's  report  inward  in  the  port  of  London : — and  the  said 
freighter,  for  himself,  his  executors  and  administrators,  co- 
venanted with  the  said  owner,  his  executors,  administrators,' 
and  assigns,  to  make  all  necessary  disbursements  and  ad- 
vances, both  at  "Newfoundland  and  at  Demerara,  in  and 
about  the  concerns  of  the  ship,  all  which  advances  were  to 
be  deducted,  from  the  last  payment  of-  the  freight,  provided 
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1821.       that  it  should  be  lawful  for  the  said  freighter,  his  agents  or 
Cbristi*     a88%ns»  to  detain  the  ship,  on  demurrage,  at  the  ports  of 
«•  loading  and  unloading  aforesaid,  any  or  either  of  them,  say 

time  or  term  not  exceeding  twenty  days,  on  paying  to  the 
owner  of  the  vessel,  or  his  order,  10/.  demurrage  money  per 
day,  day  by  day,  as  the  same  should  become  due. — And  for 
the  true  and  due  performance  of  all  and  singular  the  co- 
venants, clauses,  provisoes,  and  agreements  therein  contained, 
the  said  parties  respectively  thereby  bound  and  obliged  him* 
self  and  themselves,  his  and  their  several  and  respective 
heirs,  executors  and  administrators :  the  defendant  especially 
bound  his  vessel,  her  freight  and  appurtenances,  and  the 
said  Laing,  the  cargoes  to  be  laded  on  board  her,  unto  the 
others  and  other  of  them,  and  to  the  executors  and  admn 
nistrators  of  the  others  and  other  of  them,  mutually  and 
reciprocally,  in  the  penal  sum  of  5000/* 

After  the  execution  of  the  charter-party,  a  cargo  of.  goods 
were  shipped  by  Laing,  and  divers  other  merchants,  in  pur* 
suance  of  arrangements  made  between  them  and  bint,  oo 
board  the  vessel  in  the  river  Thames ;  and  William  Wilson, 
the  master,  at  the  request  of  Laing,  signed  bills  of  lading  for 
the  goods,  deliverable  to  the  respective  consignees  thereof 
at  the  port  of  St.  John's,  in  the  island  of  Newfoundland, 
according  to  the  form  of  the  bill  of  lading  next  hereinafter 
set  forth.  The  freight  of  such  of  the  goods  as  were  not 
shipped  by  Laing,  was  paid  by  the  shippers  to  him  in  ios- 
don,  at  the  time  the  bills  of  lading  were  signed.  The  goods 
shipped  by  Laing,  were  consigned  by  him  to  Messrs.  Hart 
and  Robinson,  of  Newfoundland,  for  sale,  oo  his  account. 

"  Shipped,  by  the  grace  of  God,  in  good  order  and  well* 
conditioned,  by  George  and  James  Brawn,  in  and  upon  the 
good  ship  called  the  Ann,  whereof  is  master  for  this  presest 
voyage,  William  Wilson,  and  now  riding  at  anchor  in  the 
river  Thames,  and  bound  to  St.  John's^  Newfoundland,  to 
say,  ten  barrels  pitch,  ten  barrels  tar,  and  eighteen  chests 
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tea,  five  bales  hops,  and  two  bales  raven  ducks,  being  marked       1821, 
and  numbered  as  in  the  margin,  and  are  to  be  delivered  in 


the  like  good  order  and  well-conditioned,  at  the  aforesaid  «. 


port  of  St.  John's,  Newfoundland ;  the  act  of  God,  the 
King's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  of  whatever 
nature  and  kind  soever,  excepted,  uuto  Messrs.  Hutton, 
M'Lea  and  Co.  or  to  their  assigns,  freight  for  the  said 
goods  being  paid  in  London,  with  primage  and  average  ac- 
customed. In  witness  whereof,  the  said  master  or  purser 
of  the  said  ship,  hath  affirmed  to  three  bills  of  lading,  all  of 
tbis  tenor  and  date,  the  one  of  which  three  bills  being  ac- 
complished, the  other  two  to  stand  void.  Dated  in  London,. 
7th  March,  1815.    Quality  and  contents  unknown  to 

"  William  Wilson." 

The  jinn  sailed  from  the  river  Thames  on  the  16th  March, 
1815,  on  the  voyage  mentioned  in  the  charter-party,  arrived 
at  St.  Johns  on  the  12th  May,  1815,  and  delivered  her 
cargo,  pursuant  to  the  said  bills  of  lading,  signed  by  the, 
master. 

James  Laing  sailed  in  the  vessel  to  St.  John's,  as  super* 
cargo  of  bis  brother  the  bankrupt,  and  acted  as  such  for 
the  voyage. 

After  the  delivery  of  the  cargo  at  St.  John's  as  aforesaid, 
the  master  applied  to  James  Laing  for  a  bill  or  bills  of  ex- 
change for  650/.,  as  for  one  quarter  of  the  freight,  agreeably 
to  the  stipulations  contained  in  the  said  charter-party ;  and 
James  Laing  accordingly  drew  two  bills  of  exchange,  for 
350/.  and  300/.  upon  his  brother  the  bankrupt,  payable 
sixty  days  after  sight,  to  the  order  of  the  defendant,  and 
delivered  them  to  the  master.  These  bills  were  remitted  by 
the  master  to  the  defendant,  and  were  duly  accepted  by 
Laing  the  bankrupt.  They  fell  due  on  the  26th  Jugiut, 
1815,  and  were  dishonored  by  biro,  aad  have  not  since  been 
,•  paid. 
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1891.  After  the  discharge  of  the  cargo,  Messrs.  Hart  and  Ro* 

ChriTtib     &*n*°nf  of  St.  John's,  by  the  order  and  on  account  of  Laing, 
*.  the  bankrupt,  purchased  and  shipped  a  cargo  of  cod-fish  on 

board  the  Ann,  for  Demerara,  and  the  master  signed  a  bill 
of  lading  for  the  delivery  of  the  said  cargo  of  fish,  to  the 
said  James  Laing,  at  Demerara.  The  vessel,  on  the  6th 
June,  1815,  proceeded  from  5/.  John's,  with  the  said 
James  Laing  on  board,  on  her  voyage  to  Demerara,  where 
she  arrived  on  the  3d  August  following.  After  the  vessel 
had  discharged  her  cargo  at  Demerara,  the  said  James  Laing 
engaged  Messrs.  M( Garret  and  Co.  at  that  place,  to  procure 
a  homeward  freight,  and  various  goods  were,  through  their 
assistance,  shipped  on  board  the  Ann,  at  tkmerara,  by  dif- 
ferent merchants,  and  for  which  goods,  the  master  of  the 
ship  signed  bills  of  lading  in  the  following  form  :— 

a  Shipped,  in  good  order  and  condition,  by  John  M*Gar- 
+el,  in  and  upon  the  good  ship  called  the  Ann,  whereof 
William  Wilson  is  master  for  the  present  voyage,  now  lying 
in  Demerara  river,  and  bound  for  London,  twenty  hogsheads 
of  sugar,  being  marked  and  numbered  as  in  the  margin,  and 
are  to  be  delivered  in  the  like  good  order  and  condition,  at 
the  aforesaid  port  of  London  (all  and  every  the  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever' 
nature  and  kind  soever,  excepted),  unto  Messrs.  Underwood, 
Hall  and  Co.,  or  to  their  assigns,  he  or  they  paying  freight 
for  the  said  goods,  Qs.  sterling  per  cent.  In  witness  whereof, 
the  said  master  or  purser  of  the  said  ship,  hath  subscribed  to 
four  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which 
being  accomplished,  the  rest  to  stand  void.  Dated  mDe- 
merara,  9th  November,  1815.  Quality  and  contents  un- 
known to  «  William  Wilton? 

On  the  3d  December,  1815,  the  vessel  set  sail  from  Df- 
merara,  on  her  homeward  voyage,  and  having  arrived  in  the 
port  of  London,  was  reported  at  the  Custom-House,  on  the . 
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S6th  February,  1816,    and  on  the  same  day  entertd  the        Mil. 
West  India  Dock,  for  the  purpose  of  discharging  her  cargo,     ^heistm 
Jama  Laing  remained  at  Demerara,  and  afterwards  came  •• 

home  by  the  packet. 

On  the  23d  February,  1816,  a  commission  of  bank* 
nipt  was  issued  against  his  brother,  under  which  he  was 
Jbund  and  declared  a  bankrupt,  upon  acts  of  bankruptcy  com* 
ttiitted  by  him,  on  the  12th,  13th  and  14th  February,  in  that 
year,  and  the  plaintiffs  were  chosen  assignees  of  his  estate 
and  effects,  and  an  assignment  thereof  was  made  to  them,  by 
the  major  part  of  the  commissioners  named  and  authorized 
ill  and  by  the  said  commission,  by  indenture  bearing  date  the 
19th  March,  1816. 

•  On  the  day  of  the  report  of  ihe  J nn  at  the  Custom-House 
in  London,  a  copy  of  the  manifest  of  her  cargo  brought 
from  Demerara,  with  a  notice,  of  which  the  following  is  a 
copy,  written  at  the  foot  thereof,  was  delivered  to  the  Direc- 
tors of  the  West  India  Dock  Company,  by  the  master,  by 
the  direction  of  the  defendant  or  his  agent : — 


*  i 


m  To  the  Directors  of  the  West  India  Dock  Company. 

*  Gentlemen, 
a  1  request  you  will  not  deliver  any  of  the  above-men- 
tkmed  gofcde,  without  the  order  of  Messrs.  Harrison  and  Betts.' 
*  And  remain,  Gentlemen,  your's,  8cc. 
%  «  William  Wilson."    ' 

No  sum  or  sums  of  money,  nor  any  bill  or  bills  of  ex- 
change, were  ever  demanded  by  the  defendant,  or  tendered 
or  offered  by  the  bankrupt,  or  by  the  plaintiffs,  or  any 
other  person,  to  the  defendant,  for  or  on  account  of  the 
sum  of  -2600/.  in  the  said  charter-party  mentioned,  or  of 
any  part  thereof,  either  upon  the  report  of  the  Ann  inwards, 
or  at  any  time  before  or  since. 

William  Wilson,  and  the  crew  of  the  Ann,  were,  upon 
the  voyage  mentioned  in  the  said  charter-party,  and  agree- 


$M>  CAMS  IN   HIULBY  TEBM, 

1&&U        My  to  the  terms  thereof,  hired  and  employed  to  navigate 
the  vessel,  and  she  was  during  the  voyage  navigated,  with 


v.  the  exception  of  the  port  and  pilotage  charges,  and  dock 
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dues  mentioned  in  the  charter-party,  at  the  defendant's  ex- 
pence. 

The  goods  brought  by  the  Ann  from  Demerara,  were  de- 
livered out  of  her  into  the  West  India  Dock,  on  the  14th 
March,  1816.  The  defendant  employed  Messrs.  Harrison 
and  Betts,  ship  brokers  of  the  city  of  London,  to  report 
the  ship,  and  collect  the  freight  of  the  goods  brought  by  her 
from  Demerara,  from  the  respective  consignees  thereof, 
for  his  use  and  on  his  account,  and  under  such  employment, 
Messrs.  Harrison  and  Betts  received  from  the  consignees  of 
the  said  goods,  the  freight  payable  by  them  respectively,  and 
afterwards  paid  over  to  the  defendant,  the  balance  of  die 
money  so  received,  after  deducting  the  dock  and  other 
charges. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  the  money  so  received 
for  freight,  and  so  paid  over  to  the  defendant  by  Messrs. 
Harrison  and  Betts,  as  above  mentioned.  If  they  were,  the 
verdict  was  to  stand — if  not,  it  was  to  be  set  aside,  and  a 
nonsuit  entered,  unless  the  Court  should  think  fit,  upon  the 
application  either  of  the  plaintiffs  or  of  the  defendant,  to 
turn  this  case  into  a  special  verdict. 

The  case  was  argued  three  times.  First,  in  Trinity  Term, 
1819,  by  Mr.  Serjt.  Bosanquet,  for  the  plaintiffs,  and  Mr. 
Serjt.  Copley,  for  the  defendant ;  secondly,  in  Michaelmas 
Term,  1819,  by  Mr.  Serjt.  Vaughan,  for  the  plaintiffs,  and 
Mr.  Serjt.  Lens,  for  the  defendants ;  and  lastly,  on  this  day, 
by  Mr.  Serjt.  Taddy,  for  the  plaintiffs,  and  Mr,  Serjt 
Hullock,  for  the  defendant. 

For  the  plaintiffs  it  was  submitted,  that  the  doctrine  laid 
down  in  the  case  of  Hut  ton  v.  Bragg  (a),  was  precisely  in 

(a)  %  Manh.  339.    S.  C.  7  Tauitf.  U. 
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point,  and  which  had  never  since  been  controlled  or  in-  1821. 
pugned.  Even  if  it  had,  it  would  be  distinguishable  from  v^w 
the  present,  on  the  ground,  that  this  is  an  action  to  recover  v. 

money  improperly  received  by  the  defendant,  through  the 
medium  of  ship  brokers,  from  the  consignees  of  goods,  for 
freight  which  was  in  point  of  fact  doe  to  Laing,  the  bank* 
rapt,  to  whom  the  ship  was  chartered,  and  there  the  action 
was  trover,  for  the  actual  detention  of  the  goods.  Although 
the  defeodant  might  have  had  a  lien  on  the  goods  which  were 
brought  from  Demerara,  he  caunot  be  entitled  to  retain  the 
money  received  by  him  for  their  freight,  as  there  was  no 
contract  or .  privity  between  him  and  the  consignees,  who 
engaged  to  pay  such  freight  under  bills  of  lading.  The 
important  distinction  was  adverted  to  by  Lord  Chief  Justice 
Gibbs,  in  Hutton  v.  Bragg,  as  to  whether  the  goods  were 
put  on  board  the  vessel  by  the  owner  or  by  the  charterer ; 
and  although  it  does  not  appear  in  the  report  of  that  case, 
that  the  charter-party  contained  the  words,  "  let  to 
freight  (a  V  still,  the  decision  proceeded  on  the  ground,  that 
the  owner  had  parted  with  possession  of  the  vessel,  and 
that  the  charterer  had  become  owner  for  the  voyage.  So, 
here,  the  defendant,  as  owner,  let  the  vessel  to  freight  to 
Loing,  who  hired  her  for  the  voyage,  on  certain  condi- 
tions as  expressed  in  the  charter-party,  and  it  is  therefore 
clear,  that  the  entire  possession  passed  to  him  as  such 
charterer.  The  defendant  was  to  be  paid  for  the  freight 
of  his  vessel  by  Laing,  under  the  charter-party,  and  not 
by  the  shippers  or  consignees  for  the  freight  of  the  home- 
ward cargo.  He  was  further  by  the  terms  of  the  charter- 
party,  to  be  paid  for  the  freight  and  hire  of  the  vessel,  by 
bills  of  exchange  on  London,  and  not  immediately  on  her 

(•)  The  terms  of  the  charter-party  in  Huttt*  v.  Bi*gg9  were,  that 
"  the  owner  had  granted  and  letten  the  vessel  to  freight  to  the  mer- 
chant, who  had  accordingly  hired  and  taken  the  same ;"  and  as  the 
instrument  was  not  set  out  io  the  special  case,  its  precise  terms  were 
omitted  in  the  report. 


Christie 
v. 
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1831.  **ri**l  there.  It  must  be  admitted  as  a  clear  proporitioa, 
that  a  carrier,  either  by  land  or  by  water,  is  entitled  to  de- 
tain goods  until  their  carriage  be  paid;  bnt  it  does  not 
depend  as  to  the  mode  of  conveyance,  for  if  goods  be  de- 
livered by  the  owner  to  a  carrier,  it  matters  not  to  whom 
the  waggon  or  ship  in  which  they  are  to.  be  earned  be- 
longs.; but  the  only  question  is,  wha  is  in  fact  the  earner? 
Here,  the  defendant  seeks  to  detain  for  the  carriage  of  the 
goods  of  third  persons,  which  were  put  on  boasd  Ike  vessel  at 
Demerara,  by  the  owners  thereof,  who,  contracted  whb  Lai*g 
to  pay  him  freight  for  the  same.  He  there  acted  .ostensibly  as 
the  carrier,  as  he  put  up  the  ship  for  goods  .as  a  general  ship. 
The  shippers  could  not  know  what  agreement  existed  between 
bim  and  the  owner  of  the  vessel,  and  they  were  not  bound  to 
enquire  whether  he  were  the  charterer  or  not.  This  case 
is  distinguishable  from  that  of  TaU  v.  Meek  («),  to  here  it 
was  stipulated  by  the  bill  of  lading,,  that  the  goods  were  to 
be  delivered  to  the  freighters,  or .  their  assigns,'  he  or  they 
paying  freight  for  the  same  as  per  ckarUrrfxtrty ;  and  the 
ground  on  which  the  decision  in  that  case  turned  was,  that 
the  delivery  of  the  goods,  and  the  payment  of  freight,  were 
concomitant  acts. 

.  That  case,  therefore,  is  wholly  beside,  that  of  Hutton  v. 
Bragg>  because  there,  there  was  no  covenant  for  the  delivery 
of  the  goods.  Again,  in  TaU  v.  Meek,  there  were  no  words 
of  demise  in  the  charter-party.  Although  in  Yates  v.  Rails- 
ton  (6),  the  charter-party  contained  words  of  demise,  the 
owner  merely  covenanted  to  take  a  cargo  on  board,  and 
deliver  the  same  to  the  charterers,  and  the  cargo  was  con- 
signed to  them  by  bills  of  lading,  they  paying,  freight  for 
the.  same  as  per  charter-party,  and  it  was  held,  that 
the  delivery  of  the  cargo,  and  payment  of  freight  were, 
by  the  terms  of  the  charter-party,  concomitant  acts,  and 
that  the  one  could  not  be  required  without  the  other.    In 

(«)  Ante,  vol.  it  276.  S.  C.  8  Taunt  280.  (*)  Ante,  vol.  It.  t 
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Jatev.  Mennell  (a)  the  charter-party  was  in  the  same  tenant        1821. 
as  that  in  Tflte  v.  Mee£,  and  did  not  contain  any  words  by 
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which  the  ship  was  granted  or  letten  to  freight,  but  was  a  t>. 

mere  contract  of  mutual  covenants.     In  Moorsom  v.  Ky- 
mer  {b\  it  was  decided,  that  where  there  is  an  express  con-* 
tract,  by  charter-party,  the  charterer  is  entitled  to  the  freight 
of  goods,  and  not  the  owner,  on  the  ground,  that  a  consignee 
can  only  become  liable  either  by  an  express  or  implied  con- 
tract, and  that  the  law  would  not  raise  an  implied  promise  in 
a  third  party,  where  there  is  an  express  agreement,  and  more 
particularly,  a  deed  under  seal  between  the  original  con- 
tractors.    So,  in  Cock  v.  Taylor  (c),  it  was  held,  that  where 
no  express  agreement  has  been  made  by  the  shipper  for 
freight,  the  consignee  becomes  liable  for  it,  by  accepting 
the  goods  under  the  bill  of  lading;  as  there  it  did  not  appear 
that  any  charter-party  existed,  or  that  the  party  under  whom 
the  defendant  claimed,  was  liable  in  any  way  whatever.    That, 
too,  was  the  case  of  a  general  ship,  where  there  was  no  spe- 
cial contract  between  the  parties,  but  only  a  bill  of  lading. 
Here,  the  defendant  has  received  money  which  is  not  his  own, 
for  the  freight  was  due  to  him  from  Laing  the  bankrupt,  and 
not  from  the  consignees  of  the  goods,  who  Were  indebted  to 
the  latter  alone,  and  no  one  could  have  sued  them  for  the 
freight  of  such  goods  but  him.     The  defendant,  therefore, 
has  obtained  a  preference  over  the  other  creditors  of  LaingT 
without  the  permission  or  authority  either  of  him  or  his  as- 
signees*   The  case  of  Paul  v.  Birch  (d),  is  somewhat  si- 
milar to  the  present,  and  Lord  Hardwicke  there  said,  that 
"  a  person  that  lets  out  his  ship  to  hire,  ought  to  take  care 
that  the  hirer  is  a  substantial  man,  and  sufficient  to  make 
good  the  hire,  and  it  is  his  business  to  look  into  this,  and  if 
the  persons  who  hire,  are  not  competent,  the  master  must 
suffer  for  his  neglect.     Whatever  hardship,  therefore,  there 
may  be  on  the  one  hand,  to  the  person  who  lets  out  to  hire, 

(a)  Ante,  vol.  ii.  297 (6)  t  Maul.  &Selw.  303. (0  13  E«t, 

399.  (<Q  2  Atk.  681. 


\. 
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1821.  the  hardship  is  much  greater  on  the  other  ride,  and  what 
q^^  gives  an  additional  weight  to  the  merchant's  case,  is  die 
«.  great  convenience  this  gives  to  trade  in  general/9  That  case, 
therefore,  established,  that  where  the  owner  of  a  ship  lets 
her  to  hire,  the  hirer  must  be  considered  as  the  owner,  and 
that  where  die  owner  has  a  claim  against  sneh  hirer  for  the 
freight  of  the  ship,  the  shippers  or  consignees  of  goods  are 
not  liable  to  pay  such  hire.  His  Lordship  there  also  ob- 
served, that  "  the  sum  that  was  to  be  paid,  was  improperly 
termed  the  freight  of  the  goods,  but  that  it  was  rather  for 
the  hire  of  the  ship,  as  the  factors  had  made  an  agreement 
with  the  master  on  their  own  account,  and  not  on  the  part 
of  the  merchants,  and  therefore,  that  the  latter  were  not 
liable,  otherwise  they  would  be  in  the  hardest  case  imagin- 
able ;  for  they  would  be  liable  to  any  agreement  between  the 
occupiers  of  the  ship,  and  the  original  owners  of  it."  If 
Laing's  brother  had  received  the  freight  for  the  homeward 
cargo  at  Demerara,  as  on  the  outward  cargo,  the  defendant's 
claim  for  the  hire  of  his  vessel  would  still  remain  unsatisfied, 
but  he  could  not  detain  the  goods  constituting  such  cargo, 
until  the  freight  were  again  paid  to  him  as  owner,  as  they  were 
the  property  of  third  persons,  and  his  right  of  lien  could 
only  be  set  up  in  respect  of  his  own  demand  for  the  hire  of 
the  vessel  under  the  charter-party.  Here,  it  is  quite  dear, 
that  the  defendant  demised  the  vessel  to  Laing  by  the  charter- 
party  for  the  voyage.  The  cases  of  Phillips  v.  Rodie  (a), 
and  Birley  v.  Gladstone  (6),  have  decided,  that  a  lien  for 
freight  exists  only  in  respect  of  freight  actually  earned, 
and  cannot  be  extended  to  a  sum  claimed  for  dead  freight. 
The  defendant,  therefore,  could  not  detain  or  have  a  lien 
on  the  whole  of  the  goods  which  constituted  the  home-* 
ward  cargo,  till  bis  demand  against  Laing  had  been  satis* 
fied — nor  could  he  detain  those  for  which  the  freight  had 
been  paid,  because  the  freight  due  for  those  on  board  on  die 
homeward  voyage,  remained  unpaid.  The  most  important 
fact  in  this  case  is,  that  the  defendant  has  by  the  express 

(a)  15  East,  547 (6)  S  Maul.  6c  Selw.  *05. 
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terms  of  the  charter-party,  let  the  vessel  to  Laing  for  freight,        1821. 
who  hired  and  took  her  for  the  voyage,  and  covenanted  to     q^ms* 
make  all  necessary  disbursements   and  advances  concerning  «• 

her,  although  such  advances  were  to  be  deducted  from  the 
last  payment  of  the  freight.     In  Fallejo  v.  Wheeler  (a),  it  was 
decided,  that  where  a  ship-owner  demised  the  hull  of  the 
vessel  to  the  freighter,  it  constituted  him  owner  pro  texrtr 
pare,  insomuch  so,   that   a   deviation    committed    by  the 
master  with  the  knowledge  of  the  absolute  owner,  and  which 
could  not,  according  to  the  laws  of  this  country,  be  an  act 
of  barratry  with  respect  to  him,  amounted  to  such  with 
respect  to  a  third  person,  who  had  hired  the  ship  by  a 
charter-party,  and  who  was  considered  as  owner  for  the 
particular  voyage,  with  relation  to  the  subject  of  that  cause. 
The  decision  in  that  case  was  recognized   and  adopted  in 
Soares  v.   Thornton  (6),  where  Lord  Chief  Justice  Gibbs, 
in  delivering  the  judgment  of  the  Court,  observed  (c\  that "  the 
principle  contained  therein  was  undisputed,  and  applicable 
to  all  cases  where  the  owner  of  a  ship  has  freighted  her  to 
another."    It  is  further  observable,  that  in  the  last  case,  the 
charter-party  contained  no  words  of  demise  or   letting  to 
freight— and  as  the  owner  had  not  exercised  an  absolute 
control  over  the  ship,  but  only  a  power  to  do  certain  acts, 
the  Court  held,  that  the  owner's  right  to  interfere  was  com- 
pletely at  an  end.      So,  the  case   of  The  Master  of  the 
Trinity  House  v.  Clark  (d),  established  the  proposition,  that 
the  charterer  of  a  ship  is  the  owner  pro  hac  vice;  and  al- 
though a  different  doctrine  was  laid  down  in  the  case  of 
Parish  v.  Crawford  (e),  still,  that  doctrine  is  not  now  to  be 
considered  as  law,  as  both  Lord  Kenyan  and  Lord  Ellen' 
borough  have  decided  differently  in  the  subsequent  cases  of 
James    v.  Jones  (f),  and  Mackenzie  v.  Rome  (g).     The 

(a)  Cowp.  143.  8.  C.  Loft.  632. (6)  Ante,  vol.  i.  373. (e)  Id.  584. 

(d)  4  Maul.  6c  Selw.  288.— (e)  2  Stra.  1251.    S.  C.  more  fully  re- 
ported Abb.  on  Ship.  4tb  edit.  22. (/)  3  Etp.  Nl.  Pri.  Cm.  27.  S.C. 

Abb.  oa  Ship.  23.  (g)  2  Campb.  482.  S.  C.  Abb.  on  Ship.  24. 
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1821.        principle  of  these  two  latter  cases,  was  adopted  by  the  Court 
c  ^^        of  King's  Bench  in  the  subsequent   decision  of  Fraztr  ?. 
v.  Marsh  (a). 

The  judgment  of  that  Court  in  the  late  case  of  Savillc  v. 
Campion  (6),  turned  on  the  distinction  that  there  were  no  ex- 
press words  of  demise  of  the  ship  itself  in  the  charter-partj, 
as  it  was  merely  stipulated,   that  the  owner  should  receive 
on  board  such  goods  as  the  freighter  thought  fit  to  load, 
and  proceed  therewith  on  a  voyage;    that  all  the  cabins 
but  one,  which  was  reserved  for    the   use    of    the    cap* 
tain,   should    be  at   the    disposal    of    the    freighter,    who 
was  to  appoint  a  supercargo  to  superintend   the    stowage 
of  the  goods;  but  the  captain  and  crew  were  employed  and 
paid  by  the  ship  owner;  and  although  the  case  of  Hutton 
v.  Bragg  was  there  attempted  to  be  impeached,  still,  it  was 
distinguished  by  the  Court,  as  the  charter-party  contained 
express  words  of  demise  as  in  the .  present  case.     The  case 
of  Bohtlingk  v.  Jnglis  (c),  referred  to  by  Lord  Ellenborough 
in  Savillev.  Campion,  is  inapplicable   to  the  present,  as  it 
merely  decided,  that  a  delivery  on  board  a  chartered,  any 
more  than  a  general  ship,  did  not  divest  the  right  of  the  con- 
signor to  stop  in  transitu.     In  the  late  case  of  Crawshay  v. 
Tlomfray  (d),   it  was  decided,  that  although  a  special  agree- 
ment does  not  of  itself  destroy  a  right  to  retain,  still,  that  it  does 
so,  where  it  contains  some  term  inconsistent  with  that  right. 
Here,  by  the  terms  of  the  charter-party,  the  defendant  wai 
to  be  paid  for  three-fourths  of  the  freight  of  the  vessel,  by 
bills  of  exchange  at  two  months  date,  from  the  day  of  the 
ship's  report  inwards.     He,  therefore,  could  have  no  lien  on 
the  homeward  cargo,  on  her  arrival,  as  his  claim  would  not 
be  complete  until  after  the  expiration  of  the  two  months; 
that  mode  of  payment  was    wholly  inconsistent  with   the 
right  of  lien,  for  it  was  not  to    take  place  until  after  the 
delivery  of  the  goods,  on  which  the  lien  arose.     He  should, 

(a)  IS  East,  258.  S.C.  *  Campb.  517.  (6)  *  Barn.  &  Aid.  503. 

(c)  3  East,  381.  See  also  hglitv.  UMktrwood,  1  East,  515.— <d)  4  Ban. 
&  Aid.  50. 
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therefore,  either  have  demanded  the  bills  according  to  the        1621. 
terms  of  the  charter-party,  or  refused  to  deliver  the  goods      chbwtie 
which  constituted  the  homeward  cargo  to  the  consignees  in  «. 

Lewis 

the  first  instance,  and  his  having  parted  with  the  possession 
Of  them,  destroyed  his  right  of  lien,  and  consequently  he 
cannot  be  entitled  to  recover  the  sums  received  for  the  freight 
thereof. 

For  the  defendant,  it  was  contended,  that  he  was  entitled  to 
detain  the  sum   received  by  him  for  freight,  on  account  of 
the  homeward  cargo.      By  the  terms  of  the  charter-party, 
Laing,  as  the  freighter,  covenanted  to  pay  to  the  defendant 
2600/*  for  the  freight  and  hire  of  the  vessel.     Although  the 
word  "  hire"  is  introduced,  it  makes  no  material  difference, 
as  it  was  the  intention  of  the  parties  that  the  ship  should 
be  let  in  the  ordinary  manner.      After  she  had  discharged 
her  cargo  at  Demerara,  the  defendant's  brother,  as  super* 
cargo,  engaged  certain  persons  there,  to  procure  her  a  home- 
ward freight,  and  it  appears  by  the  bills  of  lading,  that  the 
goods  were  shipped  by  them,  and   not  by  the  supercargo, 
and  the  freight  was  to  be  paid  ou  the  delivery  of  the  goods 
in  London,  in  pursuance  of  such  bills  of  lading.    The  freight 
was  accordingly  received  from  the  consignees,  on  account 
of  the  defendant,  as  being  due  to  him  for  the  conveyance 
of 'the  goods  at  his  expence,  in  his  own  vessel,  and  he  has  a 
light  to  retain  it  as  part  of  the  freight  stipulated  for  by  the 
charter-party,  and  not  as  against  the  consignees  under  the 
bills  of  lading.     By  the  case  of  Paul  v.  Birch  (a),  the  extent 
of  lien  as  to  goods  belonging  to  third  persons,  was  regulated 
and  confined  to  the  amount  of  the  freight  which  the  goods, 
when  taken  on  board,  were  liable  to  pay  ;  and  the  result  of 
that  case  was,  that  the  merchants  were  liable  to  pay  to  the 
owner,  the  freight  which  by  their  agreement  was  to  be  paid 
by  them  to  the  charterer  on  the  delivery  of  the  goods,  and 
the  lien  of  the  owner  was  allowed  to  that  exteut.    There, 

(a)  S  Atk.  691. 
VOL.  ▼.  Q 


M 
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1821.        too,  it  does  not  appear  what  the  terms  of  the  charter-party 

^^^         were ;   but  here,  the  defendant  seeks  to  retain    the  goods 
Christie  .      .  .  -it 

v.  constituting  the  homeward  cargo,  as  against  the  charterer! 

BWI>*  and  not  as  against  the  consignees  under  the  bills  of  lading, 
which  he  was  clearly  entitled  to  do,  until  the  terms  of 
the  charter-party  had  been  fully  complied  with  and  satis- 
fied. If  he  were  to  sue  Laing  for  the  whole  of  the 
amount  of  the  freight  on  the  charter-party,  the  sums  re- 
ceived from  the  consignees  for  that  of  the  homeward 
cargo,  might  be  set  off  by  him,  as  having  been  paid  in 
part  discharge  of  the  freight  of  the  vessel.  The  cases  of 
Phillips  v.  Rodieia),  and  Birley  v.  Gladstone  (b),  were 
decided  on  the  ground,  that  goods  might  be  detained  against 
the  consignees  for  dead  freight  due  from  the  charterer,  and 
that  the  owner  could  have  no  lien  on  the  goods  laden  for  the 
freight  of  unoccupied  space,  as  the  claim  to  retain  was  for 
the  amount  of  unascertained  damages.  So,  the  cases  of 
Vallejo  v.  Wheeler  and  Soares  v.  Thornton  merely  decided, 
that  the  freighter,  whether  under  a  charter-party  or  not, 
was  owner  pro  h&c  vice,  as  far  as  respected  an  act  of 
barratry.  But,  in  the  former,  the  terms  of  the  contract 
appear  to  have  been  inaccurately  stated.  Both  these  cases, 
however,  are  beside  the  present  question,  as  the  freighter 
may,  by  agreement,  be  empowered  to  dispatch  the  vessel 
where  he  pleases,  although  the  possession  of  her  may  re- 
main in  the  owner,  who  may  be  himself  on  board;  and 
here,  taking  the  whole  of  the  charter-party  together,  it  cannot 
be  inferred,  that  the  entire  possession  was  transferred  by  the 
defendant,  to  Laing,  the  charterer.  The  decision  of  this 
Court,  in  the  case  of  Hutton  v.  Bragg,  has  been  since  im- 
pugned by  that  of  Saville  v.  Campion,  although  it  has  been 
insisted  that  they  might  stand  together,  on  account  of  the 
distinction  drawn  by  Lord  Chief  Justice  Abbott,  io  deliver- 
ing the  judgment  of  the  Court  in  the  latter,  where  the  charter- 
party  contained  provisions  similar  to  the  present ;  and  it  was 
there  determined,  that  the  absolute  possession  did  not  pass 
(a)  15  East,  647.  (6)  3  Maul.  &  Selw.  f05. 
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to  the  charterer,  but  remained  hi  the  defendant  as  owner       1821. 
for  the  voyage.    There,  too,  the  freight  for  the  hire  of  the 


Christie 


Lewis. 


vessel,  was  to  be  paid  by  bills,  and  it  was  held,  that  there  _  v. 
was  nothing  to  shew  that  the  delivery  of  the  goods  was  to 
precede  the  payment  by  such  bills,  as  provided  by  the  charter- 
party,  so  as  to  deprive  the  owner  of  his  right  of  lien.  The 
case  of  The  Master  of  the  Trinity  Howe  v.  Clark,  is 
wholly  distinguishable  from  the  present,  as  it  turned  on  the 
particular  nature  of  the  service  in  which  the  vessel  was  en- 
gaged, as  she  was  chartered  to  the  Commissioners  of  the 
Transport  Service,  on  behalf  of  the  Crown ;  and  it  was  held, 
that  a  temporary  ownership  passed  to  them,  and  that  they* 
abould  be  considered  as  having  possession  of  the  vessel,  as  it 
was  essential  to  the  success  of  the  undertaking.  The  case 
of  Crawshay  v.  Homfray  was  decided  on  the  ground,  that 
the  special  agreement  was  inconsistent  with  the  right  of  lien, 
the  wharfage  not  being  by  the  usage  of  trade,  payable  till  a 
bsequent  period,  and  the  goods  being  to  be  delivered  im- 
ediately.  That  case,  therefore,  established  no  new  prin- 
ciple, for  an  agreement  by  a  party  to  give  credit,  amounts  to 
a  waiver  of  his  lien,  but  it  is  wholly  immaterial  whether  a 
payment  be  by  money  or  bills,  and  that  distinction  was 
taken  by  Lord  Chief  Justice  Gibbs  in  Hutton  v.  Bragg  (*). 
In  HorneaMtle  v.  Farran  (6),  where  the  ship-owner  having  a 
lien  on  the  goods  until  the  delivery  of  approved  bills  for  the 
freight,  took  a  bill  of  exchange  in  payment,  and  though  he 
objected  to  it  at  the  time,  afterwards  negotiated  it — it  was 
held,  that  such  negotiation  amounted  to  an  approval  of  the 
bill  by  him,  and  was  a  relinquishment  of  his  lien  on  the 
goods.  But  here,  the  bills  which  were  accepted  by  the  char- 
terer were  dishonored,  nor  were  any  demanded  or  given  on  the 
return  of  the  vessel,  nor  was  any  payment  in  fact  made ;  and 
it  was  wholly  unnecessary  to  do  so,  unless  the  whole  of  the 
right  of  possession  of  the  ship  passed  to  the  charterer  under 

(«)  t Marsh.  345. (6)  3  Barn.  &  Aid.  497. 

8« 
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1821.       the  charter-party.     In  Tate  v.  Meek;  Yates  v.  Railston;  Yata 
v.  Mennell,  and  Saville  v.  Campion,  the  payment  of  the  freight 
«.   ""    to  the  owner,  for  the  hire  of  the  vessel,  was  to  be  by  bills 
of  exchange,  and  all  those  cases  were  decided  on  the  ground, 
that  the  delivery  of  the  goods,  and  payment  of  freight,  were 
concomitant  acts.     It  has  been  said,  that  if  the  defendant's 
lien  be   established,  it  will  be  productive  of  inconvenience 
to  the  mercantile  world,  as  no  person  can  be  liable  to  pay 
more  than  once  for  the  freight  of  his  goods ;  and  although 
in  Soldergreen  v.   Flight  (a),   it  was  held,  that  the  master 
might  detain  any  part  of  the  merchandize  for  the  freight  of 
*all  that  is  consigned  to   the  same  person,  still,  he  cannot 
detain  the  goods  on  board  the  ship,  until  these  payments  are 
made,  as  the  merchant  would  then  have  no  opportunity  to 
examine  their  condition ;  but  that  does  not  apply  to  cases  of 
consignments  made  to  other  persons.     It  has  been  further 
said,  that  on  the  delivery  of  the  goods,  which  constituted 
the  homeward  cargo,    the   defendant's  right    of    lien  was 
gone,    and    that    he    had   no  right    to    retain    the  freight 
paid  by  the  persons  to   whom   they  were   consigned;  but 
if  the  money  be   received  for  the    freight   eo  instanti  the 
goods  are  delivered,  it  amounts  precisely  to  the  same  thing. 
The  main  question,  however,  in  this  case  is,  whether,  on  the 
construction  of  the  charter-party,  the  absolute  possession  of 
the  vessel  passed  to  Laing  the  charterer?     It  is  true,  that  at 
its  commencement  it  is  expressed,  that  the  vessel  is  "  granted 
and  taken  to,  freight."    These  words,  therefore,  may,  in  them- 
selves, be  equivalent  to  a  demise,  still,  however,   they  may 
not  amount  thereto,  if  a  contrary  intention  appears  from  die 
whole   of  the  instrument.      The  word  "  freight"  can  only 
be  applicable  to  a  compensation  to  be  paid  for  the  carriage 
of  goods,  and  not  as  a  complete  letting  of  the  ship  itself. 
In  Soares  v.  Thornton,  Lord  Chief  Justice  Gibbs  observed  (ft), 
that  "  that  case  differed  materially  from  those  which  had  been 
previously  decided,  as  in  them  the  owner  had  no  right  to  do 

(a)  Abb.  on  Ship.  4th  tdit.  258.  S.  C.  s  Holt's  Law  of  Shipping,  98.- 
(b)  Ante,  to!,  i.  page  384. 
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any  thing  on  board."  In  Bacon's  Abridgment  (a),  it  is  laid  1821. 
down  as  a  rule,  that  u  whatever  words  are  sufficient  to  w""w 
explain  the  intent  of  the  parties,  that   the  one  shall  divest  %>. 

himself  of  the  possession,  and  the  other  come  into  it  for 
such  a  determinate  time,  whether  they  run  iu  the  form  of  a 
licence,  covenant,  or  agreement,  are  of  themselves  sufficient, 
and  in  construction  of  law,   will  amount  to  a  lease  for  years 
as  effectually  as  if  the  most  proper  and  pertineut  words  had 
been  made  use  of  for  that  purpose ;  and  on  the  contrary,  if 
the  most  proper^ajad  authentic  form  of  words,  whereby  to 
describe  and  pass  a  present  lease  for  years,  are  made  use  of, 
yet,  if  upon  the  whole  deed  there  appears  no  such  intent, 
but  that  they  are  only  preparatory,  and  relative  to  a  future 
lease  to  be  made,  the  law  will  rather  do  violence  to   the 
words,  than  break  through  the  intent  of  the  parties."     In 
Doe>  d.  Jackson  v.  Ashburner  (i),  Lord  Kenyon  said,  that 
"  whether  a  particular,  agreement  should  be  considered  as  a 
lease,  or  merely  as  an  agreement  for  a  lease,  must  depend 
on  the  intention  of  the  parties,  as  it  is  to  be  collected  from 
the  whole  of  the  agreement."     So,  in  Poole  v.  Bent  let/  (c), 
Lord  Ellenborough  observed,  that  "  the  rule  to  be  collected 
from  all  the  cases  in  questions  of  that  nature  was,  that  the 
intention  of  the  parties,  as  declared  by  the  words  of  the  in- 
strument, must  govern  the  construction/'     So  iu  Doe,  d. 
Brornfield  v.  Smith  (d),  a  similar  construction  was  put  upon 
an  instrument  which  referred  to  a  future  lease,   and    the 
same  rule  was  adopted  in  the  subsequent  case  of  Tempest  v. 
Hauling  (e).     Even  if  the  legal  property  in  the  ship  passed 
by  the  charter-party,   the  right  of  possession  did  not,   and 
until  a  lessee  or  assignee   take  possession  under  a  lease,  he 
cannot  maintain  trespass,   but  as  between  lessor  and  lessee, 
with  respect  to  rent,  this  reason   does  not  apply,  for  the 
right  to  the  rent,  and  the  liability  to  pay,  vest  by  the  lease, 
and  not  by  the  occupation.     So,  here,  the  right  to  the  freight, 

(a)  Tit.  Lea$ef  K.  4th  edit.  vol.  iii.  419. (b)  5  Term  Rep.  167.—*— 

00  it  East,  170.— (d)  6  East,  530.  (e)  13  East,  IS,  , 
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1831.       *nd  the  liability  to  pay,  vested  by  the  charter-party,  and  not 
by  the  possession  of  the  vessel  (a).    There  may  be  cases  as 


v.  between  an  owner  of  a  vessel  and  a  charterer,  in  which  tht 

absolute  possession  of  her  might  pass  to  the  latter,  as  if  she 
be  let  for  a  term  of  years,  and  the  charterer  should  appoint 
and  pay  the  master  and  crew,  and  provide  for  all  the  repairs 
during  the  time  she  is  hired ;  but  that  is  not  the  case  in  or- 
dinary charter-parties,  and  more  particularly  in  this  case, 
where,  although  the  words,  "  let  and  taken  to  freight,"  maj 
be  construed  to  amount  to  a  present  demise.still,  if  the  sub- 
sequent parts  of  the  instrument  be  attended  to,  and  con- 
strued together,  it  will  appear  that  the  absolute  possession  of 
the  ship  remained  in  the  owner,  who  stipulated  to  pay  the 
master  and  crew,  who  were  appointed  before  die  executios 
of  the  instrument,  and  the  vessel  was  to  be  navigated  by  them, 
and  at  his  expence.  So,  he  also  covenanted  for  die  repairs, 
and  nearly  all  the  expences  that  might  be  incurred  as  incidental 
to  the  ship ;  and  on  her  arrival  at  the  respective  ports,  he  fur- 
ther covenanted  that  the  master  should  deliver  the  cargo  to 
the  freighter,  and  that  due  assistance  should  be  given  by  tht 
ship's  boats,  in  loading  and  unloading  the  cargo,  when  re- 
quired by  the  freighter,  but  that  no  impediment  was  thereby 
to  be  made  in  carrying  on  the  exclusive  operations  or  duties 
of  the  ship.  If,  therefore,  the  exclusive  right  to  the  ship 
had  been  transferred  to  the  charterer,  these  stipulation 
would  have  been  altogether  unnecessary,  and  the  master 
and  crew  must  be  taken  as  the  servants  of  the  owner, 
and  not  of  the  charterer,  and  possession  by  them  must  be 
considered  as  possession  by  the  owner,  if  the  master  had 
been  guilty  of  misconduct,  or  negligence,  in  running  down 
another  ship,  the  remedy  would  have  been  against  the  de- 
fendant, as  owner,  and  not  against  Laing,  as  charterer.  So, 
if  an  injury  had  been  done  to  the  roasts  and  rigging  of  the 
vessel,  the  owner  must  have  repaired  it,  for  he  merely  trans- 

(a)  See  Cook  v.  Hatris,  1  Ld.  Raym.  367,  and  William*  y.  Bostnqut) 
ante,  vol.  iii.  page  5*9. 
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fared  the  use  of  the  hull  to  the  charterer,  for  die  convey*       1821* 
ance  of  bis  goods.    As  well,  therefore,  on  decided  cases,  as 


Lewis* 


on  the  intention  of  the  parties,  to  be  collected  from  the  _  « 
whole  of  the  charter-party,  the  defendant  had  a  right  to  re- 
tain the  sum  in  question,  until  the  freight  had  been  paid  by 
Lcring,  as  charterer,  according  to  the  stipulations  contained 
in  that  instrument;  and  it  makes  no  difference  whether 
the  defendant  was  sued  in  trover  for  the  actual  detention 
of  the  goods,  or  the  sum  received  by  him  for  their  freight, 
as  his  right  of  lien  was  never  divested  under  the  charter- 
party. 

In  reply,  it  was  urged,  that  whether  any  goods  had  been 
procured  by  the  charterter  or  not,  he  was  still  bound  by  the 
charter-party  to  pay  to  the  defendant  the  sum  of  2600/.  for 
the  freight  and  hire  of  the  vessel  for  the  voyage.  The  former 
alone,  therefore,  could  be  entitled  to  the  freight  of  the  home- 
ward cargo  under  the  bills  of  lading,  unless  the  defendant 
can  be  deemed  to  be  entitled  to  recover  twice ;  and  it  is  a 
clear  rale,  that  if  the  amount  of  freight  be  regulated  by  a 
charter-party  under  seal,  there  can  be  no  subsequent  parol 
contract  to  avoid  it;  and,  as  Lord  Hardwickc  justly  ob- 
served in  Paul  v.  Birch,  "  the  sum  to  be  received  under 
the  charter-party  is  improperly  termed  freight,  as  it  was 
in  fact  payable  for  the  hire  of  the  vessel.9  It  has  been 
said,  that  whether  the  defendant  had  parted  with  the 
actual  possession  of  the  vessel  for  the  voyage  or  not, 
must  depend  on  the  construction  of  the  whole  of  the 
charter-party.  She  was  not  only  "  granted  and  let  to 
freight"  for  the  voyage  to  the  freighter,  but  taken  by 
him,  for  himself  and  his  assigns,  and  that  word  alone, 
is  sufficient  to  shew,  that  the  parties  intended  that  the 
transfer  of  the  vessel  should  be  complete.  All  the  decisions 
subsequent  to  Hutton  v.  Bragg,  are  mainly  distinguishable 
from  it,  on  account  of  the  different  terms  contained  in  the 
.  respective  charter-parties,  and  the  general  position  has  ne- 
ver been  impugned,  that  where  a  ship  is  absolutely  granted 
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1821.  an(*  ta^en  to  freight,  the  grantee  has  in  himself  such  a  pos- 
session as  will  constitute  him  owner  pro  hoc  vice.  There  is 
no  contradiction,  by  the  subsequent  stipulations  contained  ia 

Lewis.  ^e  charter-party,  to  the  terms  under  which  the  vessel  was 
originally  let,  as  the  freighter  was  empowered,  after  she  had 

* 

discharged  her  cargo  at  Demerara,  to  put  her  up  as  a  gene- 
ral ship,  and  take  other  goods   on  board   on   freight.      Al- 
though the  owner  might  have  a  right  to  detain  the  goods  of 
each   individual  contracting  with  him,  still,  it  does  not  fol- 
low that  he  has  suck  right  with  respect  to  those  of  third 
persons,  .or  ^he   hire   of  the   vessel  due  to  him   from  the 
charterer.      The  rights  of  the  parties  are  wholly   separate 
and  distinct.     So,   the  consideration  in   the  one  instance,  is 
for  the  freight  to  be  received  for  the  carriage  of  the  goods, 
and  in  the  other,  for  the  hire  of  the  vessel.    The  cases  of 
Poole  v.  Bent  ley,  and  Tempest  v.  Rowling,  are  in  favour 
of  the  plaintiffs,  as  the  terms  of  the  charter-party  amounted 
to  an  actual  and  absolute   demise  of  the  vessel,  although 
there  might  be  a  stipulation  for  the  owner  to  comply  with 
certain  covenants  contained  therein.    The  words  in  a  lease 
are  concessit  et  demisit ; — so,  here,  the  one  "  granted*9  and 
the  other  "  took  and  hired  the  ship  to  freight."     Those  words, 
therefore,    must  of    themselves  infer  a   legal  warranty  of 
title.     This  case,  therefore,  must  be  governed    by  that  of 
Hutton  v.  Bragg,  which,   for  the  reasons  already   stated, 
was  not  impugned   by  the  subsequent  decisions  of  Tate  v. 
Meek,  Yates  v.  Railston,  and  Saville  v.  Campion.     Here, 
the  master  of  the  vessel  must  be  considered  as  the  servant 
of  the  charterer,  although  the  owner  was  to  perform  some 
certain  duties  in  the  course  of  the  voyage.      On  the  whole, 
therefore,  it  is  perfectly  clear,  that  the  defendant  cannot  be 
entitled  to    retain    the    sum    for  which    this    action    was 
brought,  as  there  was  no  privity  of  contract   between  him 
and  the  consignees,  who  paid  it  to  the  defendant's  brokers, 
for  the   freight  of  the  homeward  cargo : — and  even  if  be 
had  a  lien  on  their  goods,  there  was  a  complete  waiver  of  it 
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on  his  part,  by  his  having  allowed  them  to  be  delivered  be- 
fore he  claimed  the  freight  due  for  their  conveyance. 

Lord  Chief  Justice  Dallas. — This  case  has  been  so 
often  and  so  fully  before  the  Court,  that  it  is  not  now  ne- 
cessary to  state  the  facts  in  detail,  and  I  shall  therefore  come 
to  the  point  at  once.  The  general  question  depends  on 
these  grounds  : — The  defendant,  as  owner  of  the  ship  Ann, 
contends,  that  he  had  a  lien  on  goods  on  board  her,  and 
which  constituted  her  homeward  cargo,  for  freight  due  to 
him  from  the  charterer,  or  on  the  money  received  by  him  for 
such  freight.  In  order  to  have  a  lien,  the  owner  of  a  vessel 
mast  have  the  possession  of  her  when  he  asserts  such  right* 
Here,  it  is  .quite  clear,  that  the  defendant  had  possession  as 
owner  when  he  executed  the  charter-party,  and  the  main 
question,  therefore,  is,  whether  by  that  instrument  he  parted 
with  the  possession  of  the  vessel  for  the  particular  voyage, 
so  as  to  make  the  charterer  stand  in  the  situation  of  owner. 
It  appears  necessary  for  me  to  say  in  the  outset,  that  this 
is  not  like  the  common  case  of  a  carrier,  who  has,  in  point 
of  law,  known  rights  and  liabilities.  These  depend  on  the 
particular  laws  which  are  applicable  to  the  case  of  carriers, 
but  a  carrier  may  vary  his  general  liability  by  a  special 
agreement.  So  may  a  ship  owner,  even  if  he  could  be 
considered  as  standing  in  the  situation  of  a  common  car- 
rier. Here,  the  charter-party  constitutes  the  speciBc  agree- 
ment between  the  parties,  and  on  the  effect  of  that  instru- 
ment the  question  arises.  This  case  appears  to  me,  there- 
fore, to  depend  on  that  of  Hutton  v.  Bragg,  and  if  that 
decision  be  founded  in  law,  it  must  govern  the  present.  On 
the  best  consideration  I  could  give  that  case  at  the  time  it 
was  decided,  1  concurred  in  opinion  with  the  late  Lord  Chief 
Justice  of  this  Court,  and  my  Brother  Park.  My  Brother 
Burrough  was  absent,  and  we  did  not  then  possess  the  as- 
sistance of  my  Brother  Richardson  on  this  Bench.  My 
having  concurred  in  that  decision,  would  be  no  reason  for  my 
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1821.  *°*  giving  a  different  opinion  nowy  if  I  entertained  the  least 
possible  doubt  that  that  opinion  was  improperly  formed* 
I  cannot  agree  with  a  dictum  I  have  met  with,  namely, 

***"'       that  "  I  must  so  decide  to  be  consistent  with   myself.* 
No  man  is  bound,  nor  has  a  right  to  be  consistent  ia 
error,  but  before  he  consents  to  overturn  a  judgment  in 
which  he  concurred,  he  ought  most  clearly  to  see,  that  the 
opinion  on  which  that  judgment  was  formed  was  wrong. 
Although,  therefore,  I  should  now  perceive  that  I  bad  bore- 
tofore  formed  a  wrong  judgment,  I  should  merely  lament  k, 
and  not  persist  in  error.    It  is  equally  incumbent  on  those 
who  now  disagree  with  me,  to  deliver  a  different  judgment, 
if  they  see  the  point  in  a  different  view.    I  will  only  further 
say,  that  a  question  can  scarcely  arise  in  which  I  can  per- 
sonally have  less  reason  to  adhere  to  my  former  opinion, 
than  the  present.    The  principal  part  of  the  judgment,  ia 
the  case   of  Hutton  v.  Bragg,  was  delivered   by  the  late 
Chief  Justice,  and  it  is  wholly  unnecessary  for  me  to  state, 
that  the   opinions   he  formed   had  most  deservedly  greet 
weight  with  his  Brothers  on  the  Bench.    As  that  judgmeat 
was  maturely  formed  by  him,  and  as  I  then  acquiesced  in  it, 
I  think  I  should  not  be  deemed  culpable  if  I  now  felt  some 
reluctance  to  abandon  it ;  and  more  particularly  so,  when  be 
cannot  re-consider  the  opinion  he  then  delivered,  or  support 
or  renounce  it,  which,  from  the  arguments  adduced  in  this 
case,  he  might  possibly  be  induced  to  do.  t  Still,  however,  it 
resolves  itself  into  the  consideration  of  the  opinion  myself 
and  my  learned  Brothers  may  now  respectively  entertain.    I 
have  said  thus  much,  for  reasons  which  will  appear  in  the 
sequel.     First,  then,  as  I  consider  the  case  of  Hutton  v. 
Bragg  to  be  precisely  in  point,  and  as  I  know  of  no  other, 
either  before  or  after,  which  contains  any  doctrine   repug- 
nant or  contrary  to  it,  nor  any  which  has  a  direct  bearing 
or   analogy  to  it,   either  in  point  of   principle  or  neces- 
sity,  although   I  have  read  in  loose  and  confident  asser- 
tion, that  the  decision  of  that  case  "  caused  great  astonish- 
ment to  the  profession,  and  great  confusion  in  the  commer- 
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cial  world,  and  could  not  be  considered  as  law."    It  is       1821. 
enough  for  me  to  know,  that  the  doctrine  there  laid  down     ciiaim* 

received  the  sanction  of  this  Court,  and  that  it  has  never       „  •• 

Lewis. 

been  expressly  dissented  from  by  any  other.-— This  case  has 
now  been  argued  here  three  times,  and  it  was  intended  that 
it  should  have  been  further  argued  before  all  the  Judges, 
if  it  had  been  convenient  to  them  to  have  met  for  that 
purpose,  and  I  sincerely  lament  that  it  was  not.    Whether, 
under  those  circumstances,  I  entertain  a  degree  of  conviction 
sufficiently  strong  to  induce  me  to  think  that  the  former 
judgment  was  erroneous,  is  the  question  which,  with  re- 
ference to  myself,  I  am  now  bound  to  consider.    Doubts 
entertained  are   not  sufficient  to  overturn  a  decision  for- 
mally pronounced.    Much  has  been  said  as  to  the  incon- 
venience which  may  result  to  the  mercantile  world  from  the 
view  I  am  now  taking  of  this  case ;  but  on  this  I  lay  no 
stress  whatever,  for  it  is  not  to  lay  down  any  rule  of  ge- 
neral operation  for  the  future,  as  it  turns  on  the  language 
and  construction  of  a  particular  instrument,  which  may  be 
differently  framed  hereafter,  and  by  common  prudence  might 
have  been,  since  the  decision  in  Hutton  v.  Bragg.    It  has 
been  admitted  in  the  course  of  the  argument,  and  is  self- 
evident,  that  a  ship  may  be  let  to  hire,  so  as  to  constitute 
the  hirer  the   owner  for  the  voyage,  if  it  appears  ou  the 
face  of  the  charter-party  that  such  is  the  intention  of  the 
parties.    This  may  be  done  either  by  express  words  of  hiring 
and  letting,  or  by  necessary  implication.    It  has  been  said, 
however,  that  the  mere  words  of  hiring  and  letting,  will  not 
of  themselves  import  a  parting  with  the  possession  of  the 
Tessel,  if  they  be  restrained  by  the  subsequent  parts  of  the 
instrument,  or  in  other  words,  that  the  construction  must 
be  on  the  whole  of  such  instrument  taken  together.    To  this 
1  agree,  subject  to  this  qualification,  viz.  that  if  the  sepa- 
rate provisions  of  the  instrument  be  manifestly  repugnant 
to  giving  such  a  construction  to  the  general  words,  they 
ought  not  to  be  received.     But  if  there  be  no  repugnance, 
as  the  general  words  are  emphatic  and  essential,  they  can- 


$88  CASES  IN  HILARY  TERM, 

1821.        not  be  rejected,  but  must  operate  according  to  their  com- 
Christii      mon  anc'  received   legal  import.    The  question,  therefore, 
*•  comes  to  this,  (there  being  nothing  incongruous  in  letting 

a  ship  to  hire,  so  as  to  make  the  hirer  the  owner  for  the 
time)  viz.  it  depends  on  the  nature  of  the  instrument,  and 
resolves  itself  into  a  mere  point  of  construction  and  inten- 
tion of  the  parties.  I  fully  concur  with  the  counsel  for 
the  defendant,  that  the  general  words  and  special  provisions 
contained  in  the  charter-party  must  be  particularly  attended 
to.  The  general  words  at  the  beginning  of  that  instrument 
are,  "  that  the  defendant,  as  ship  owner,  granted,  and  to 
freight  let,"  and  that  Laing,  the  charterer, "  hired  and  to  freight 
took"  the  ship  Ann  for  the  voyage,  upon  certain  conditions 
contained  in  the  charter-party.  If  these  words  of  letting 
be  taken  by  themselves,  they  might  apply  equally  to  the  let- 
ting of  land,  a  house,  or  a  ship,  and  might  pass  the  posses- 
sion of  the  one  equally  as  well  as  the  other,  although  the 
subject-matter  intended  to  pass,  would  be  of  a  different  na- 
ture ;  still,  however,  they  are  words  of  grant  and  demise,  and 
pass  the  possession  in  each  particular  case.  Lord  Ellenbo- 
rough  was  of  that  opinion  in  the  case  of  The  Master  of  the 
Trinity  House  v.  Clark,  for  his  Lordship  there  observed  (a\ 
that  "  the  charter-party  '  grants'  the  ship,  and  '  lets  it  to  hire 
and  freight,*  which  are  proper  words  of  lease,  and  would  of 
themselves  pass  the 'possession.  The  purpose  is  mentioned, 
but  this  mention  of  the  purpose  does  not  restraiu  the  pos- 
session, though  it  may  restrain  or  qualify  the  use  of  the  thing 
let  to  hire."  The  words  of  demise  in  the  charter-party,  in 
that  case,  are  precisely  similar  to  the  present;  and  I  refer 
to  it,  not  as  being  in  point  as  to  this  decision,  but  as  to  the 
construction  of  those  particular  words,  they  being  similar  in 
both  instruments.  Thus  far  at  least,  Lord  El/enborough's 
opinion  supports  my  view  of  this  case.  In  Saville  v.  Cam- 
pion, Lord  Chief  J  ustice  Abbott  said  (6),  that "  the  terms  of 
the  charter-party  in  the  case  of  Vallejo  v.  Wheeler 9  are  not 
very  clearly  shewn  in  the  report  of  the  case ;  but  it  has  always 
(«)  4  Maul.  &  Selw.  295.  (b)  2  Barn,  it  Aid.  5U. 
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been  considered  that  the  ship  was  thereby  let  to  freight/'    In       M21. 
the  case  of  The  Trinity  house  v.  Clark  the  deed  was  in     n^mim 
that  form  ;  and  in  the  judgment  in  that  case,  great  reliance  •• 

was  placed  on  the  objects  and  purpose,  as  well  as  on  the 
terms  of  the  deed."  His  Lordship  therefore  recognized  the 
words  of  Lord  Ellenborough  as  to  letting  the  vessel  to 
freight  in  the  case  of  The  Trinity  House  v.  Clark,  as  form 
ing  an  operative  part  of  his  judgment,  and  afterwards  ob- 
served that  "  the  charter-party,  in  the  case  of  Hutton  v. 
Bragg,  was  also  in  terms  of  letting  to  hire,  although  it  did 
not  distinctly  appear  by  the  report ;"  and  added,  that "  in  the 
case  then  before  the  Court  the  charter-party  contained  no 
such  terms."  He  thereby  avoided  giving  any  opinion  contrary 
to  the  decision  of  Hutton  v.  Bragg ;  but  merely  adverted  to 
the  distinction  between  the  charter-parties  in  those  two  cases. 
I  do  not  cite  Savilfe  v.  Campion  for  the  whole  of  the  case, 
as  being  applicable  to  the  present,  but  merely  as  to  the  con- 
struction of  the  words  of  demise  in  the  charter-party ;  for 
1  believe  the  opinions  of  the  Judges  of  the  Court  of  King's 
Bench  are  not  probably  favorable  on  the  whole  to  the  decision 
in  Hutton  v.  Bragg,  although  they  have  not  expressed  it,  but 
merely  drawn  a  distinction  between  the  two  cases.  Here, 
however,  it  has  been  said,  that  the  words  "  letting  to  freight** 
are  to  be  understood  in  opposition  to  "  letting  of  the  ship/9 
and  merely  specify  the  mode  in  which  the  ship  was  to  be 
employed;  but  to  this  I  answer,  that  the  M-ords  were  pre- 
cisely the  same  in  the  case  of  The  Trinity  House  v.  Clark, 
where  no  such  distinction  was  attempted  to  be  taken,  and  in 
which  the  construction  was  expressly  put  as  in  the  subse- 
quent case  of  Saville  v.  Campion,  that  such  words  by  them- 
selves would  pass  the  possession  of  the  ship.  Here,  how- 
ever, it  must  be  observed,  that  the  words  in  the  charter-party 
are  not  confined  to  "  letting  to  freight,"  but  that  the  charterer 
"  hired  and  to  freight  took  the  ship"  for  the  voyage.  If 
these  words  therefore,  imply  more  than  a  mere  letting  of  the 
vessel,  and  would  of  themselves  pass  the  possession  of  the 
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ship,  what  is  there  repugnant  to  them  in  the  other  covenant! 
contained  in   the  charter-party,  or  what  bj  any  possibility! 
could  turn  such  words  round  to  a  different  meaning  or  con* 
struction  from  what  they  would  otherwise  bear  i    In  the  firat 
place,  it  is  in  terms,  a  taking  and  letting  of  the  whole  of  tbt 
ship,  not  of  so  much  for  tonnage,  or  according  to  a  settled 
rate  of  tonnage,  but  a  gross  sum  to  be  paid  for  the  whole 
of  the  voyage.    It  was  therefore  competent  to  the  charterer 
to  contract  with  others  for  the  freight  of  their  goods,  or  to 
put  her  up  as  a  general  ship  for  the  voyage  contracted  for, 
immediately  on  the   execution  of  the  charter-party.      The 
contract  made  by  such  persons  would  consequently  be  with 
the  charterer,  and  not  with  the  ship  owner,  as  here,  where 
the  goods  were  put  on  board  on  a  contract  entered  into  with 
the  charterer,  and  not  with  the  defendant  as  general  owner. 
Thus  far,  there  is  nothing  repugnant  in  the  provisions  of  the 
charter-party  to  a  general  letting  or  hiring;  but  it  has  beea 
said  that  the  master  and  crew  were  appointed  by  the  owner; 
that  the  management  of  the  ship  was  vested  in  and  remained 
with  the  master ;  and  that  she  was  to  be  victualled  by  the 
owner ;  and  consequently  that  this  constituted  a  continuing 
possession  in  him,  and  that  the  charter-party  merely  amounted 
to  a  coveuant  on  the  part  of  the  owner  to  convey  goods  for 
the  freighter,  so  as  not  to  disturb  his  original  ownership-^-and  ■ 
this  point  has  been  chiefly  relied  on.    Although  it  xnayb* 
entitled  to  great  weight,  I  cannot  consider  that  those  stipu- 
lations for  the  mere  management  of  the  ship,  over-ride  the 
general  words  of  the  granting  and  letting.    A  ship  may  be 
let,  with  a  stipulation  that  she  shall  continue  to  be  navigated 
as  before ;  so,  the  services  of  the  master  and  crew  may  be 
let  together  with  the  ship ;  but  whether  they  be  so  let  or 
not,  will  depend  on  the  nature  of  the  instrument.     For  this, 
it  is  necessary  again  to  advert  to  the  case  of  The  Trimty 
House  v.  Clark,  where  Lord  EUenborough  said  (a),  "  it  is 
urged,  that  the  use  and  service  only  of  the  ship  are  parted 

(«)  4  Maul.  Sc  Selw.  *9d. 
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with,  and  that  the  possession  and  ownership  are  retained  bj 
the  conduct  and  navigation  being  left  to  the  master  and  crew, 
who  are  the  servants  of  the  proprietors  of  the  ship,  chosen, 
fed,  and  paid  by  them."  But  how  did  his  Lordship  meet 
that  ?  "  The  whole  argument/'  he  observed  (a),  "  appears  to 
test  on  a  fallacy ;  the  possession,  such  as  it  is,  of  the  master 
and  crew,  is  not  retained  by  the  proprietors  of  the  ship,  to 
restrain  or  interfere  with  the  full  and  free  use  of  the  ship, 
which  they  have  let  to  hire  for  a  term,  but  as  subsidiary  and 
aubservient  to  such  use.  The  vessel  therefore  is  not  only 
hired,  but  along  with  it,  the  services  also  of  a  certain  number 
of  persons  paid  by  the  proprietors,  and  these  services  art 
necessary  to  the  use  of  the  vessel.  "  it  is  the  same  thing,*9 
said  he,  "  as  the  hire  of  a  waggon  and  team  for  a  certain 
term,  the  proprietor  of  the  waggon  stipulating  that  it  should 
be  driven,  and  the  horses  taken  care  of,  by  his  own  waggoner 
and  boy."  After  shortly  dilating  upon  this  comparison,  his 
Lordship  observed,  "  this  is  indeed  idem  per  idem;  but  as 
the  instance  is  more  familiar,  it  serves  to  put  the  poiut  in  a 
clearer  light ;"  and  in  the  latter  part  of  the  judgment  hie 
Xiordship  is  made  to  say  (6),  as  a  general  proposition,  that 
u  the  charterer  of  the  ship  is  the  owner  pro  hoc  vice,  is  hardly 
denied  on  the  present  occasion ;  but  the  precise  point  made 
bore  is,  that  this  case  is  an  exception  to  the  general  rule, 
because  by  the  terms  of  this  charter-party,  the  appointment 
of  the  crew  and  the  navigation  of  the  ship,  are  not  transfer* 
red  to  die  charterer,  but  left  with  the  proprietor ;  as  to  which 
we  have  already  given  our  opinion."  That  opinion  I  have 
before  adverted  to,  namely,  that  these  circumstances  do  not 
make  it  less  a  letting  of  the  ship.  Here,  therefore,  as  in  the 
case  of  The  Trinity  Home  v.  Clark,  the  master  and  crew 
continuing  in  the  employment  of  the  owner,  forms  no  argu- 
ment against  the  ship  being  let.  This,  therefore  comes  round 
again  to  the  general  question — What  is  there  in  the  charter- 
party  in  this  case,  to  restrain  the  operation  of  the  general 

(«)  4  MauL  &  Selw.  S98.  (6)  Id.  300. 
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1821.  words  of  granting  and  letting  the  ship  to  freight  by  the  one 
^^^  party,  and  of  hiring  and  taking  by  the  other  ?  I  must  here 
0.  again  observe,  that  I  do  not  cite  the  cases  of  Saville  v.  Camr 

pion,  or  The  Trinity  House  v.  Clark,  as  authorities  oa 
which  the  decision  in  this  case  can  be  grounded.  In  the 
latter,  the  judgment  of  the  Court  was  formed  on  two  grounds, 
first,  on  the  words  of  grant  and  demise  in  the  charter-party; 
and,  secondly,  the  nature  of  the  service.  If  the  words  of 
letting  were  alone  sufficient  to  pass  the  possession  of  die 
vessel,  why  call  in  aid  the  nature  of  the  service ;  or  why  not 
rely  on  the  nature  of  the  service,  without  also  calling  in  aid 
the  words  of  hiring  or  letting ;  and  further,  why  endeavour 
to  enforce  them  as  emphatic,  and  essential  to  convey  the 
possession  ?  The  fair  result  of  the  words  of  the  charter-party 
in  that  case,  as  in  the  present,  is,  I  think,  sufficient  to  con- 
stitute the  freighter  the  owner  for  the  particular  voyage,  unless 
inconsistent  with  the  general  effect  of  the  grant,  and  al- 
though the  nature  of  the  service  and  employment  in  these 
cases  is  different,  still,  such  difference  does  not  appear  to  ma 
to  be  repugnant  to  those  general  words  which  are  therefore  left 
in  their  full  operation.  As  to  the  case  of  Saville  v.  Campion, 
it  does  not  profess  to  overturn  the  decision  of  this  Court  in 
that  of  Hutton  v.  Bragg,  but  a  distinction  is  drawn  between 
them,  as  the  former  did  not  contain  the  terms  of  letting  to  hire 
in  the  charter-party,  nor  did  the  nature  of  the  service  there 
require  that  the  merchant  should  be  considered  as  temporary 
owner  in  any  question  between  him  or  those  who  represented 
him  and  the  defendant.  Although,  therefore,  these  words 
might  not  have  made  the  difference,  still,  they  were  referred 
to  as  being  sufficient  to  constitute  a  distinction ;  at  all  events 
it  leaves  the  case  of  Hutton  v.  Bragg  on  its  owo  ground: 
most  probably  however,  that  distinction  was  pointed  out,  in 
order  that  the  Court  would  not  interfere  with  Hutton*. 
Bragg  one  way  or  the  other.  I  again  beg  to  remark,  that 
I  have  cited  the  case  of  Saville  v.  Campion  not  for  die 
grounds  of  decision,  as  being  applicable  to  the  present,  bat 
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for  the  doctrine  it  contains.     I  do  not  rely  on  that  of  Vallejo        1821. 
▼.  Wheeler,  as  it  may  be  confined  to  the  question  against     christi* 
whom  barratry  may  be  committed ;  and  further,  Lord  Chief  *• 

Justice  Abbott,  in  Saville  v.  Campion,  observed,  that  "  the 
terms  of  the  charter-party,  in  the  case  of  Vallejo  v.  Wheeler, 
Mere  not  very  clearly  shewn  in  the  report  of  that  case ;  but 
it  had  always  been  considered  that  the  ship  was  thereby  let  to 
freight."  On  these  grounds,  therefore,  although  the  decision  of 
this  Court  in  Hutton  v.  Bragg  may  be  doubted,  I  cannot  con- 
sent to  overturn  it;  not  that  I  entertain  a  confident  opinion, 
or  an  opinion  altogether  free  from  doubt ;  indeed,  it  would 
now  ill  become  me  to  do  so ;  but  to  overturn  what  has  been 
solemnly  decided,  I  have  already  said,  that  I  must  have  a 
perfect  conviction  that  such  decision  was  erroneous.  At 
present,  therefore,  I  adhere  to  that  decision,  as  I  see  no  just 
ground  on  which  it  can  be  shaken.  I  am  the  less  anxious  as 
to  the  determination  of  this  case,  because,  as  the  rest  of  the 
Court  differ  from  me  in  opinion,  no  harm  can  arise  to  the 
parties;  and,  with  respect  to  any  general  rule,  the  result  is 
wholly  immaterial,  as  parties  will  have  no  difficulty  in  fu- 
ture in  framing  their  charter-parties  so  as  to  prevent  the  in- 
conveniences that  have  hitherto  arisen : — For  all  these  rea- 
sons, therefore,  I  am  of  opinion  that  in  this  case  there 
should  be  judgment  for  the  plaintiffs. 

.  Mr.  Justice  Park. — I  am  extremely  sorry  to  differ  from 
the  very  luminous  and  candid  opinion  which  has  just  been 
delivered  by  my  Lord  Chief  Justice,  and  as  the  case  has 
been  so  fully  and  ably  argued,  it  is  impossible  that  any  new 
light  can  be  now  thrown  on  the  subject.  It  is  greatly  to  be 
lamented  that  so  much  confusion  has  arisen  in  cases  upon 
charter-parties,  owing  to  their  being  inaccurately  worded, 
and  the  terms  which  the  parties  intend  to  be  introduced,  not 
being  understood  by  the  persons  by  whom  they  are  prepared, 
vtbo  are  generally  entirely  ignorant  of  the  rules  of  law.  The 
question  that  arises  in  cases  of  this  description,  has  beeu 
vol.  v.  R 
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1821.  generally  that  of  construction,  or  rather  of  fact  arising  oat  of 
,t  s**~  the  construction  or  intention  of  the  parties,  as  to  whether  Acre 
hat  been  an  entire  letting  of  the  vessel  under  the  charter-party, 
so  as  during  the  time  of  such  letting,  the  .owner  has  no  con* 
troul ;  but  the  charterer  has  the  full  disposition  of  her,  or,  ia 
other  words,  to  use  the  language  of  the  late  Lord  Chief  Justice 
Gibh$,  in  Tate  v.  Meek  (a), "  whether  the  delivery  of  the  cargo, 
and  the  payment  of  freight,  were  concomitant  acta?"9  When 
that  fact  is  ascertained,  there  can  be  no  doubt  aa  to  die  legal 
result,  and  when  the  distinction  is  attended  to>  the  different 
cases  may  be  all  explained,  although  they  cannot  be  recon- 
ciled ;  because  a  different  construction  has  been  given  by  rari- 
eus  Judges  at  different  times.  In  looking  attentively  through 
all  the  cases  applicable  to  the  present,  1  find  that  it  is  only  on 
the  entire  parting  with  the  possession  of  the  vessel,  that  the 
charterer  is  to  be  considered  as  owner  pro  hoc  vice.  Thus,  in 
Vallejo  v.  Wheeler,  the  charterer,  whether  rightly  or  not,  was 
to  be  considered  as  owner;  and  it  was  admitted  in  SaviUe  v. 
Campion,  that  all  the  rights  and  privileges  of  owner  attach* 
td  upon  him  pro  hac  vice,  in  a  question  of  barratry*     There 

is  a  great  distinction  between  cases  of  barratry  under  the  in* 
surance  law,  and  those  which  turn  on  instruments  of  the 
description  of  the  charter-party  in  question*  In  Soares*. 
Thornton  tho  question  was,  whether  the  charterer  could  he 
so  far  deemed  owner,  as  to  prevent  his  being  defrauded  of 
the  benefit  of  his  insurance  through  a  loss  by  barratry,  by 
the  concurrence  of  the  original  owner  ?— and  the  Court  held, 
that  it  was  a  loss  by  barratry ;  and  that  the  justice  of  the 
case  was  advanced  by  considering  it  in  that  ligjbt.  There, 
therefore,  as  well  as  in  Vallejo  v.  Wheeler,  it  waa  decided, 
that  in  a  question  of  barratry,  where  the  ship-owner 
the  hull  of  the  ship  to  the  freighter,  it  constitutes  him 
pro  tempore.  In  the  case  of  The  Trinity  House  v.  Clark, 
the  decision  of  the  Court  turned  entirely  on  the  construction 
of  the  charter-party,  and  it  was  considered  that  die  words 
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of  letting   amounted   to   an   absolute   transfer  of   the  ship.         ]82l. 
There,  the  contract  contained  in  the  charter-party  was  not  for 
any  specific  voyage,  but  for  various  duties  and  stations,  to  be 
regulated  as  Government  might  require,  and  the  Court,  in        Lfcwit* 
that  case,  considered  the  Crown  as  actual  owners  pro  tem- 
pore ;  and  Lord  Ellenborough  said  (a),  that  "  as  the  charter- 
party  '  grants1  the   ship,  and   '  lets  it  to  hire  and  freight/ 
which  are  proper  words  of  lease,   they  would  of  themselves 
pass  the  possession :" — and   his  Lordship  further   observed, 
in  commenting  on  the  expressions  contained  in  the  charter- 
party  (6),  that  "  It  is  evident  that  the  service  contracted  for,  is 
of  the  highest  importance   to  the  country,  and  that  its  most 
valuable  interests  may  depend  upon  the  immediate  execution 
of  such  service,  as  this  charter-party  authorises  the  Crown  to 
require,  and  the  proprietors  of  the  ship  agree  to  perform  • 
Whatever  construction  of  the  contract  enables  the  Crown  to 
enforce  a  prompt  obedience   to   its  terms,  must   be  most 
agreeable  to  its  spirit  and  intent.     If  the  proprietors  of  the 
ship,  from  whatever  motive,  were  authorized  to  insist  that 
the  officers  of  the  Crown  had  no  right  to  enter  the  ship,  but 
were  driven  to  their  action  on  the  breach  of  the  contract,  in- 
finite and  irreparable  mischief  might  be  done  to  the  public 
service    by  the  delay.      The  vessel,  therefore,  is  not  only 
hired,  but  along  with  it  also  the  services  of  a  certain  number 
of  persons  who  are  paid  by  the  proprietors,  and  these  ser- 
vices are  necessary  to  the  vessel,  which  the  proprietors  have 
expressly  warranted    to   the  Crowe."     Upon   that  ground, 
the  case  of  The  Trinity  House  v.  Clark,  was  principally  de- 
cided, and  if  it  had  turned  solely  on  the  letting  of  the  ship 
to  hire  and  freight,  there  would  have  been  no  reason  to  call 
in  aid  that  argument.     If  all  the  covenants  contained  in  the 
charter-party  in  this  case  are  severally  looked  at,  I  think  they 
are  altogether  repugnant  to  the  ship's  being  actually  parted 
with,  or  absolutely  let  to  freight  by  the  original  owner.     Al- 
though the  general  words  in  the  beginning  of  that  instrument 

(a)  4  Maul.  &  Selw.  *95.  fJ>)  Id.  f  97. 
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1821.  9et  out  ty  8tat»nS»  Aal  the  owner  baa  "  grafted  and  to 
freight  let,  and  the  freighter  hired  and  to  freight  taken," 
still,  the  whole  of  the  instrument  must  be  token  together, 

Lewis*  anc|  jt8  construction  will  not  depend  upon  every  particular, 
sentence,  but  whether  on  the  whole,  it  was  the  intention  of 
the  parties,  that  the  owner  should  part  with  the  absolute 
possession  of  the  vessel  to  the  freighter.  In  Soares  v.' 
Thornton,  the  different  provisions  contained  in  the  char- 
ter-party were  all  -commented  onf  by  L*>rd  Chief  Jusuce 
Gibbs,  and  the  judgment  of  the  Court  proceeded  on  the 
whole  of  the  construction  of  that  instrument.  In  Mor- 
gan, d.  Dowding  v.  Bissell,  Lord  Mansfield  said  (a),  that 
"  when  a  party  enters  into  that,  which  on  the  face  of  it  ap- 
pears to  be  an  agreement,  though  there  are  words  of  present 
demise ;  yet,  if  you  collect  on  the  face  of  the  instrument  the 
intent  of  the  parties  to  give  a  future  lease,  it  shall  be  » 
agreement  only."  That,  therefore,  established  the  position, 
that  whether  an  instrument  shall  be  a  lease,  or  only  an  agree- 
ment for  a  lease,  must  depend  entirely  on  the  intention  of 
the  parties,  as  it  is  to  be  collected  from  the  whole  of  the 
instrument.  In  the  case  of  Yates  v.  Railston,  the  de- 
fendant, as  owner  of  the  ship,  granted  and  let  her  to  the 
freighter,  who  took  the  same  to  freight,  for  the  voyage. 
These  words  are  in  effect  precisely  similar  to  the  present ; 
and  there  it  was  held,  that  the  owner  had  a  lien  on  the 
cargo,  till  he  was  satisfied  for  the  amount  of  freight  re* 
maining  due  upon  it,  and  judgment  was  accordingly  found 
for  him.  The  words,  "  granting  and  taking  to  freight," 
therefore,  are  not  of  themselves  conclusive,  although  they 
may  be  strong,  to  shew  the  intent  of  the  parties,  when  coupled 
with  the  other  stipulations  contained  in  the  charter-party. 
Here,  the  defendant,  as  owner,  covenanted  that  the  vessel  should 
be  "  well  manned,  tackled,  apparelled,  and  furnished  for  the 
voyage,  as  mentioned  in  the  charter-party,  and  that  the  master 
should  receive,  and  properly  stow  on  board  her,  all  such  goods 
as  die  freighter  might  think  proper  to  send  alongside  at  Lwi- 

(a)  3  Tamil  7*. 
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don,  and  deliver  tbe  same  to  his  agents  or  assigns  at  New- 
foundland"   This  provision  of  itself  imports,  that  the  goods 
were  to-be  received  on  board  by  the  master  on  account  of  the 
defendant,  as  owner,  who  undertook  to  deliver  them  to  the 
agents  of  the  freighter ;  and  it  is  impossible  that  be  could 
make  such   delivery  unless  the  goods  were  in  his  possession. 
Here,  therefore,  there  are  cross  covenants,  unlike  those  con- 
tained  in  the  charter-party  in  Hutton  v.  Bragg.     Further, 
these  covenants  would  be  altogether  nugatory,  if  the  freighter 
had  the  entire  possession  of  the  vessel ;    for  then  he   might 
receive  and  deliver  goods  when  and  where  he  pleased.     The 
owner  also  agreed,  that  "  due  assistance  should  be  given  with 
the  ship's  boats,  properly  manned  for  that  purpose,  in  loading 
and    unloading  the   cargoes,  provided    no  impediment   was 
thereby  made,  in   carrying  on   the  exclusive   operations  or 
duties  of  the  ship."    That,  therefore,  shews,  that  die  owner 
had  the  absolute  control  of  the  vessel  vested  in  him.     The 
master  acted  on  his  behalf  during  the  voyage,  and  was  ap- 
pointed   by  him   before    the  vessel    sailed.       Even    if  the 
freighter  can  be  considered  as  owner  pro  hae  vice,  the  ab- 
solute possession  of  the  vessel  did  not  pass  to  bini  by  the 
charter-party,  for  the  duties  of  the  ship  could  not  be  incon- 
sistent with  those  of  an  absolute  owner. — In  the  next  place, 
it  is  necessary  to   consider  the  mode  of  payment  of  the 
freight,  as  stipulated  for  in  the  charter-party.     Whether  such 
payment  was  to  be  made  by  bills  of  exchange  or  in  money, 
•mounts  to  the  same  thing ;  and  here,  it  is  quite  clear,  that 
the  delivery  of  the  cargo,  and  the  payment  of  freight,   must 
he  considered  as  concomitant  acts.     Indeed,  I  may  go  further, 
for  the  delivery  of  the    bills   by  the  freighter,  was   to  pre- 
cede the  delivery  of  the  cargo  ;  as  he  stipulated  to  pay  the 
whole  of  the  freight  that  remained  due,  by  bills  of  exchange 
at  two  months  date,  from  the  day  of  the  ship's  report  in- 
ward in  tbe  port  of  London.     It  is  not  merely  to  be  inferred 
from  the  terms  of  the   charter-party,  that   the   master  and 
crew  were  to  be  maintained  by  the  owner,  for  it  is  found 
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10*21.        as  a  fact  in  the  case,  that  they  were  hired  and  employed  to 
„  '~*m'        navigate  the  vessel  on   the  voyage  mentioned  in  the  charter* 
r.  ^        party,  and  that  she  was  so  navigated  at  the  owner  s  expence. 
Under  these  circumstances,  therefore,  I  do  not  think  tint 
the  owner  had   given  up  the  control  or  possession  of  his 
ship   to  the   freighter,    and  this  conclusion  may   be    war- 
ranted   by  a  number  of  recent  decisions.       The   case  of 
Tate  v.  Meek,  in  which  this  Court  had  the  great  assistance  of 
the  late  Lord  Chief  Justice  Gibbs,   appears  to    me  to  be 
nearly  in  point.     It  is  true,   that  the  charter-party  there,  did 
not   contain    the  words  "let  to   freight,"  but  in  every  other 
respect  it  is  directly  applicable  to  the  present ;  and  although 
they  are  introduced  in  this  case,  I  have  endeavoured  to  shew 
that  they  are  not  to  be  considered  as  conclusive,  if  by  the 
subsequent   restrictions  in  the  charter-party,  it  was  not  the 
intention  of  the  owner  to  give  up  all  his  control  over  the 
ship ;  and   more  particularly  so,  as  he  expressly  covenanted 
to  receive  and  deliver  the  goods,  and  the  bills  to  be  givea 
in  payment  for  the  freight,  were  to  precede  the  delivery  of 
*  the  homeward  cargo.     In  Yates  v.  Railston,  the  owner,  by 
charter-party,  granted  and  let  the  ship  to  the  charterer,  who 
took  the  same   to   freight;    and  the  same  construction  was 
adopted  as  in  the  previous  case  of  Tate  v.  Meek;  and  Lord 
Chief  Justice  Gibbs,  in  delivering  the  judgment  of  the  Court 
in  Yates  v.  Mennell,  observed,  that  "  it  most  be  governed 
by  the  same  remarks  as   those  preceding  it,*'  although  the 
charter-party  did  not  express  that  the  vessel  was  granted  and 
letten  to  freight. 

Since  those  cases  were  decided  in  this  Coutt,  that  of  Stf- 
vil/e  v.  Campion  has  been  determined  in  the  Kings  Bench, 
and    the   whole  of   the  reasoning  adopted  by    Ix>rd  Chief 
Justice  Abbott,   in   delivering  the  judgment  of  that  Court, 
bears  most  strongly  on  the  present.     It  is  true,  that  there, 
the  charter-party  contained   no  terms  of  letting    to    hire, 
-"""      atf  in   this,  and    the  freighter  was  to  superintend  the  stow- 
age of  the  goods ;  and  it  was  contended,  that  it  was  imma- 
terial that  the  charter-party  did  not  contain  the  words  "  Ut  to 
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freight/'  for  that,  if  upon  the  whole  of  die  instrument  it  ap-        1821. 
peared  to  be  the  intention  of  the  parties  that  the  owner     c~^lU 
should  divest  himself  of  the  possession  of  the  ship,  and  the 
charterer  come  into  it ;  it  was  substantially  a  letting  to  freight 
for  the  voyage,  as  it  was  sufficient  to  constitute  a  lease ;  and 
Lord  Chief  Justice  Abbott,  on  commenting  on  that  part  of 
die  argument,  said  (a),  that  "  it  was  observed,  that  although 
the  charter-party  in  that  case  did  not  contain  any  terms  of 
demise  or  letting  to  freight,  as  in  the  instrument  in  the  Case 
of  Hutton  v.  Bragg  was  assumed  to  do ;  yet,  that  it'  con- 
tained matter  equivalent  to  such  words ;  as  a  lease  for  years 
of  a  chattel  real  may  be  made  without  express  words  of  de- 
mise, any  words  plainly  shewing  that  the  one  party  is  to 
jpve  up  to  the  other,  and  the  other  to  take  and  hold  posses^ 
•ion  of  the  land  for  a  definite  time,  being  sufficient  to  con- 
stitute a  lease.     This  latter  proposition/  observed  his  Lord- 
ship, "  is  undoubtedly  true ;  but"  said  he,  "  upon  an  atten- 
tive consideration  of  the  charter-party  in  the  present  case,  we 
find  nothing  either  in  its  language  Or  in  its  object,  which 
imports  that  the  merchant  charterer  was  to  have  the  posses- 
sion of  the  ship.     The  whole  instrument  contains  matter  of 
contract  and  covenant  only."    His  Lordship  then  commented 
on  the  different  clauses  and   stipulations  contained  in  the 
charter-party  in   that  esse,    and  after  observing  on   those 
of  Fallejo  v.  Wheeler,    The  Trinity  House  v.  Clark,  and 
Hutton    v.  Bragg,    said,    that    "  the  judgment  of    that 
Court  would  be  conformable  to  this,   in  the  case  of  Tate 
v.  Meek,  and  to  the  principle  on  which  the  judgment  in 
JBohtlingk  v.  Inglis  was  founded."— That    case  has  been 
shortly  alluded  to  in  the  course  of  the  argument,  and  does 
not  appear  to  me  to  be  altogether  immaterial  to  the  present 
inquiry.    There,  a  trader  in  England  chartered  a  ship  upon 
certain  conditions  for  a  voyage  to  Russia,  to  bring  goods 
home  from  bis  correspondent  there,  who  accordingly  shipped 
the  goods  on  account  and  at  the  risk  of  the  freighter,  and 
.    .  <«}sj  Barn,  &  Aty, 610^ 
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sent  him  the  invoices  and  bills  of  lading  of  the  cargo  ;- 
it  was  held,  that  the  delivery  of  the  goods  on  board  such 
chartered  ship,  did  not  preclude  the  right  of  the  consignor  to 
stop  the  goods  while  in  transitu,  on  board  the  same,  to  the  ven- 
dee, in  case  of  his  insolvency  in  the  mean  time  before  actual 
delivery!  any  more  than  if  they  had  been  delivered  oo  board  a 
general  ship  for  the  same  purpose.    The  ground  of  decision 
in  that  case  was  founded  on  the  circumstance,  that  the  owner 
had  not  parted  with  the  control  of  bis  ship  by  the  charter- 
party.     The  Court  of  King's  Bench,  therefore,    must  have 
contemplated  such  a  case  as  the  present,  when  that  was  de- 
cided ;  and  Mr,  Justice  Lawrence,  in   delivering   the  judg- 
ment of  that  Court,  said  (a),  that  "  the  vendee  had  no  con- 
trol over  the  ship,  and  had  merely  contracted  with  the  master, 
to  employ  his  ship  in  fetching  goods  for  him ;" — and   that 
learned  Judge  drew  a  distinction    between  that   case  and 
Fowler  v.  Kymer  (6),  where  the  consignees  were  in  posses- 
sion of  a  ship  let  to  them  for  three  years,  at  a  certain  sum 
per  month,  and  had  always  found  the  stock  and  provisions 
for  her,  atid  paid  the  master,  during  which  time  they  were 
to  have  the  exclusive  and  entire  possession  of  the  ship,  and 
the  complete  control  over  her.     On  that  distinction,  I  prin- 
cipally ground  my  opinion  in  this  case ;  for  as  respects  the 
owner's  right  to  stop  in  transitu,  unless  the.  circumstances 
of  possession  be  very  express,  the  chartered  ship  must  be 
taken  to  be  in  the  possession  of  the  master. — Although  there 
may  be  some  distinction  between  this  case  and  that  of  Huttou 
v.  Bragg,  I   must  confess  that   the  decision  I  have  now 
formed,  is  in  express  contradiction   to  it; — and  although  1 
concurred  in  that  judgment,  1  trust,  that  if  I  discover  that  I 
have  erred,  I  shall  never  be  ashamed  to  avow  or  correct  my 
error.    I  there  thought,  with  the  late  and  present  Lord  Chief 
Justices  of  this  Court,  that  there  was  an  entire  letting  and  part- 
ing with  the  possession  of  the  ship.  That,  however,  is  a  mere 
question  of  fact,  to  be  derived  from  the  language  contained 
(«)  3  East,  397.  (b)  Sec  7  Term  Rep.  Ut.    1  Ea»l,  522. 
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in  the  charter-party,  on  the  construction  of  which,  one  Judge  1821. 
may  differ  from  another  in  opinion ;  and  if  it  appear  from  N^vW 
the  whole  of  the  instrument,  that  the  ship  is  to  be  let  in  v 

terms,  it  will  fall  within  the  distinction  to  which  I  have 
already  adverted.  That  this  Court  were  of  opinion,  in  Hut- 
ton  v.  Bragg,  that  the  owner  had  parted  with  the  posses- 
sion of  the  ship,  appears  to  be  clear  from  the  subsequent 
decisions,  in  Tate  v.  Meek,  Yates  v.  Railtfon,  and  Kates  v. 
MenneU,  when  the  former  case  came  fully  under  consi- 
deration. In  the  latter,  we  considered  that  the  entire  posses* 
sion  bad  not  been  parted  with.  Perhaps,  therefore,  the  one 
case  may  be  reconcileable  with  the  others.  Lord  Chief  Jus- 
tice Abbott  also  observed,  in  Saville  v.  Campion,  that  "  the 
charter-party  in  the  case  of  Hut  ton  v.  Bragg,  was  in  terms  of 
Jetting  to  hire/'  Whether,  however,  that  case  was  rightly 
decided  or  not,  is  not  for  me  to  determine; — but  in  this 
case,  1  am  satisfied,  that  the  owner  has  not  parted  with  tbe 
actual  possession  of  the  vessel,  so  as  to  give  the  freighter  an 
absolute  control  over  her ;  and  consequently,  that  the  former 
is  not  liable  to  pay  over  to  the  plaintiffs  the  sum  sought  to 
be  recovered  by  them  in  this  action*  It  is  immaterial  to 
consider  whether  the  right  of  lien  continued  after  the  deli- 
very of  die  goods,  as  a  notice  was  given  by  the  direction 
of  the  defendant,  before  any  of  them  were  parted  with, 
that  none  of  them  should  be  delivered  without  the  order  of 
his  brokers.  On  the  whole,  therefore,  I  am  of  opinion, 
that  the  defendant  is  entitled  to  judgment. 

* 

Mr.  Justice  Burrough. — Before  I  give  my  opinion  on 
the  main  point  in  this  case,  I  shall  observe  on  others  which 
have  arisen  in  the  course  of  the  argument.  In  the  first 
place,  1  think,  that  if  the  defendant  once  had  a  lien,  there 
is  nothing  in  the  charter-party,  coupled  with  tbe  facts  as 
stated  in  the  case,  that  will  divest  him  of  it.  It  has  been 
said,  that  the  mode  in  which  tbe  freight  was  to  be  paid  would 
do  so.    By  the  charter-party,  it  was  stipulated  to  be  paid 
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1821.       "by  bills  at  different  times,  viz.  one  qatrter  part  thereof,  on  t 
c  ^^        right  delivery  of  the  cargo  at  Newfoundland,  by  good  bills  on 
*•  London,  at  sixty  da^s' sight ; — and  the  remainder  by  good  bills 

at  two  months9  date,  from  the  day  of  the  ship's  report  inward 
in  the  port  of  London.  It  appears,  that  bills  were  given  at 
Newfoundland  as  for  one  quarter  of  the  freight,  which  were 
afterwards  accepted  by  the  freighter  (the  bankrupt),  and  dis- 
honoured by  him  when  they  became  due,  and  have  not  since 
been  paid.  These  bills,  too,  were  dishonoured  before  the 
homeward  cargo  was  put  on  board.  The  second  set  of  bills 
for  the  remainder  of  the  freight,  was  never  demanded  by 
the  defendant,  nor  tendered  to  him.  It  was  the  duty  of  the 
freighter,  or  hit  assigns,  to  tender  those  bills  according  to 
his  stipulation  in  the  charter-party.  This  act,  therefore,  does 
not  affect  the  defendant's  case. — Secondly,  I  think  that  the  liea 
has  not  been  divested  by  the  delivery  of  the  homeward  cargo,— 
for  it  is  expressly  stated  in  the  case,  that  on  the  day  of  the 
report  of  the  vessel  at  the  Custorn-House,  the  ^defendant 
caused  a  notice  to  be  given  to  the  Directors  of  the  Wet- 
India  Docks,  not  to  deliver  any  of  the  goods  without  the 
orders  of  Messrs.  Harrison  and  Beits,  who,  it  appears,  were 
afterwards  employed  by  the  defendant  to  collect  the  freight 
from  the  respective  consignees  on  his  account,  and  which  they 
acordingly  received.  If,  however,  the  freighter  had  tendered 
the  bills  on  the  day  of  the  ship's  report  inward  at  the  Custom- 
House,  according  to  the  terms  of  the  charter-party ,  the  defend* 
ant's  lien  might  not  have  continued. — It  has  been  further  in- 
sisted, that  the  delivery  of  the  goods  was  complete  before  the 
money  claimed  for  their  freight  was  paid.  That,  however,  is 
not  so,  for  the  vessel  was  not  reported  at  the  Custom-House 
until  the  26th  February,  161 6,  and  she  entered  into  ths 
West  India  Dock  on  the  same  day,  for  the  purpose  of  dis- 
charging her  cargo,  and  the  notice  was  then  given  that  boss 
of  the  goods  should  be  delivered  without  the  order  of  the 
defendant's  brokers,— It  has  been  also  contended,  that  the 
shippers  of  the  Homeward  cargo  at  Dcmerara,  were  atrsogen 
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to  the  charter-party,  and  consequently,  that  there  was  no 
privity  between  them  and  the  defendant ;  but  I  think  they 
cannot  be  so  considered,  but  must  be  taken  to  stand  in  the 
situation  of  charterers ;   for  by  the  terms  of   the  charter- 
party,  the  master  was  to  take  on  board  there,  all  such  goods 
as  the  agents  or  assigns  of  the  freighter  should  send  along- 
side the  vessel.    These  goods,  therefore,  must  be  taken  to 
have  been  put  on  board  under  the  charter-party,  and  the  ship- 
pers must  be  considered  to  have  acted  under  the  authority 
of  the  freighter,  and  to  have  had  notice  of  the  nature  of  that 
instrument,  and  the  stipulations  therein  contained.— After  the 
decision  in  this  Court,  in  the  case  of  Hut  ton  v.  Bragg,  those 
of  Tate  v.  Meek,   Yates  v.  Railston,  and  Yates  v.  Mennell, 
were  tried  before  me,  at  Guildhall,  and  on  its  being  there 
stated,  that  Hut  ton  v.  Bragg  could  not    be   supported,    I 
remember  to   have  said,  that  had  I  been  in  Court  when  it 
was  decided,  I  should  have  concurred  in  that  judgment ;  but 
having  since  considered  that  case  with  the  greatest  attention, 
I  am  induced  to  say,  that  I  do  not  think  it  to  be  law,  and 
that  its  doctrine  cannot  now  be  supported. — Having  said 
thus  much,  I  now  come  to  the  main  question,  as  to  whether 
the  absolute  possession  of  the  vessel  was  parted  with,  by 
the  words  "  granted  and  taken  to  freight,"  which  were  used  in 
the  beginning  of  the  charter-party.    These  words  have  been 
assimilated  to  those  of  demise  in  leases  of  land ;  but  it  ap- 
pears to  me,  that  no  analogy  can  be  drawn  between  them, 
for  the  subject-matter  in  each,  is  of  a  wholly  different  nature. 
In  the  case  of  a  lease,  the  party  must  have  the  actual  posses- 
sion of  the  land,  as  he  takes  it  for  the  purpose  of  cultivation. 
So,  with  respect  to  a  lease  for  a  house,  he  takes  it  for  his  ac- 
tual residence ;  and  it  is  necessary  in  both  instances,  that  be 
should  have  the  exclusive  possession.    It  by  no  means  follows, 
that  although  words  of  this  description  are  introduced  in 
at  charter-party,  that  the  possession  of  the  whole  of  the  vessel 
should  thereby  pass  to  the  charterer.     He  does  not  require 
it,  aud  when  the  stipulations  contained  in  this  charter-party 
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1891*        ■*€  attended  to,  it  is  evident  that  sock  a  right  of  possessioft 

^^         cannot  be  supported.    The  master  and  crew  were  to  be  pro- 

Chbistie     ^^  for        ihe  owner,  and  were  hired  and  employed  by 

Xewii.       jjim^  and  if  the  freighter  contracted  either  for  part  or  whole 
of  the  ship,  it  does  not  follow  that  he  was  entitled  to  the  pot- 
session  of  her,  because  he  put  goods  on  board*     He  merely 
engaged  such  part  of  the  ship  as  is  used  for  the  stowage  of 
goods;  for  the  safe  conveyance  of  which,  he  undertook  to 
pay  freight,  and  not  for  the  hire  of  the  whole  of  the  vessel. 
The  freighter  was  merely  to  send  goods  alongside,  and  the 
master  was  to  receive  them  on  board,  and  deliver  them  to 
the  agents  or  assigns  of  the  former.     If  the  ship  were  in  dan- 
ger, the  master  alone  could  act  for  her  benefit  and  protection, 
as  being  the  property  of  the  owner.  A  confidence  was  reposed 
in  him  by  the  owner  of  the  vessel,  and  not  by  the  char- 
terer.   In  the  case  of  The  Trinity  House  v.  Clark,  it  was 
deemed  expedient  that   the  possession  of  the  vessel  should 
pass  to  the  Crown,  as  the  nature  of   the  service   required 
it ; — here,  however,  no  such  reason  has  been  assigned.    Both, 
therefore,  by  the  nature  and  terms  of  the  charter-party,  as 
well  as  on  the  true  construction  of  its  object  and  language,  I 
am  of  opinion,  that  there  is  no  valid  ground  for  saying,  that 
the  absolute  possession  of  the  vessel  passed  to  the  charterer, 
and  consequently  that  the  defendant,  as  owner,  is  entitled  to 
judgment. 

Mr.  Justice  Richardson. — I  am  also  of  opinion  tbst 
the  plaintiffs  are  not  entitled  to  recover.  By  the  law  of  Eng- 
land, and  all  commercial  countries,  the  owner  of  a  ship  has  a 
lien  on  the  cargo  for  his  freight.  That  position  is  laid  down  by 
l^ord  Chief  J  ustice  Abbott,  in  his  Treatise  on  Shippiug,  as 
well  as  by  many  other  text  writers.  Such  right  to  lieu, 
however,  may  be  varied  by  covenant  or  agreement  between 
the  parties.  In  Butler's  Nisi  Prius(a),  it  is  stated,  that  no 
person  can  in  any  case  retain,  where  there  is  a  special  agrct- 

(a)  7  th  edit,  by  ttriclginau,  Jj  (a). 
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ment,  because  then,  the  other  party  is  personally  liable ;  and        1821. 
the  case  of  Breming  v.  Currant,  is  cited  in  support  of  that     Q^£nm 
doctrine.     Here,  however,  it  must  be  considered,  whether  the  •• 

stipulations  contained  in  the  charter-party  are  inconsistent  with 
the  defendant's  right  of  lien.   I  am  clearly  of  opinion  that  they 
are  not ;  and  the  mere  circumstance  of  his  entering  into  an* 
agreement  with  the  charterer  as  to  the  mode  in  which  he  was? 
to  be  paid  for  the  freight  or  hire  of  his  vessel,  will  not,  of  it* 
self  divest  him  of  such  right.    This  case,  therefore,  resolves 
itself  into  two  questions ; — first,  whether  the  defendant's  lien 
has  been  excluded  by  the  terms  of  the  charter-party  i  and  se- 
condly, whether  it  makes  any  difference,  that  he  claims  to  re- 
tain for  freight  against  the  goo  Js  of  strangers,  after  the  delivery 
of  the  homeward  cargo,  and  after  having  received  the  freight' 
from  the  consignees  thereof  upon  the  bills  of  lading,  which1 
freight  is  different  from  that  due  upon  the  charter-party?—* 
First,  then,  is  the  lien  excluded  by  the  general  rules  of  law  f  As- 
to  this  point,  the  case  of  Hutton  v.  Bragg  presents  a  diffi- 
culty ;  but  1  think  it  unnecessary  to  give  any  opinion  in  denial 
of  the  principle  there  laid  down,  but  merely  the   applica- 
bility of  that  principle  to  the  present.      The  decision  there 
turned  on  the  ground,  that  by  the  terms  contained  in  the" 
charter-party,  the  owner  had  actually  parted  with  the  posses- 
sion of  his  ship ; — and  it  is  quite  clear,  that  in  order  to  con- 
stitute a  lien,  there  must  be  an  absolute  possession  in  the' 
party  claiming  it.      There  may  be  instances   in   which  an 
owner  may  transfer  the  whole  of  his  interest  in  a  vessel  to 
the  freighter,  as  if  the  former  were  to  demise  her  for  a  term 
of  years,  and  the  latter  was  to  have  the  appointment  of  the 
master  and  crew,    and  supply  them  with  wages  and  provi- 
sions,, and  be  at  the  expence  of  repairing  the  vessel  during  the 
term  of  the  demise,  he  might  be  considered  as  owner  for  that 
period :— but  such  language  is  not  usually  adopted  in  the  com- 
mon form  of  commercial  charter-parties,  which,  although  they 
may  vary  m  terms,  have  no  other  object  in  view,  than  to  pass 
the  use  of   the  vessel  to  the  charterer  for  the  conveyance 
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1821.        of  goods  for  the  voyage,  but  that  the  right  of  possession 
should  remain  with  the  owner.    In  Button  ▼.  Bragg,  the 


CMRltTl* 

t>.  Court  relied  on  the  words  of  demise  contained  in  the  be- 

ginning of  the  charter-party,  viz.  that  "  the  owner  hid 
granted  and  letten ,"  and  the  charterer  "  had  taken  the  ship 
to  freight.*  If  it  had  been  the  manifest  intention  of  the 
parties,  that  the  entire  possession  of  the  ship  should  pass 
from  the  one  to  the  other,  those  words  must  be  considered 
as  material ;  still,  however,  they  are  not  of  themselves  con- 
clusive as  to  that  point  This  appears  from  the  case  of 
Yates  v.  Railston,  where  words  of  a  similar  nature  were  in- 
troduced in  the  charter-party.  That  case,  however,  may  be 
distinguishable  from  Uutton  v.  Bragg,  for,  in  the  former,  the 
bills  of  lading  referred  to  the  charter-party,  for  it  was  there 
found  as  a  fact,  that  the  cargo  was  shipped  and  consigned  to 
the  freighters  by  bills  of  lading,  they  paying  freight  for  the 
same  as  per  charter-party.  At  least,  therefore,  it  appears 
from  that  case,  that  the  words,  "granted  and  letten  to 
freight,"  although  material,  are  not  of  themselves  decisive 
to  shew,  that  the  possession  of  the  vessel  passed  thereby; 
for  if  they  had  been  deemed  conclusive,  the  owner  could  not 
have  been  entitled  to  a  lien.  The  same  observation  may 
be  applied  to  the  case  of  The  Trinity  House  v.  Clqrkt 
where  Lord  Ellen  borough,  after  adverting  to  the  different 
covenants  in  the  charter-party,  observed  (a),  that,  "  from  «U 
the  expressions  in  that  instrument,  and  from  the  nature  of 
the  service  stipulated  for,  which  was  of  the  utmost  import- 
ance, they  tended  to  shew  that  the  possession  passed  to  the 
Crown  during  the  term  and  service  of  the  ship."  The  de- 
cision of  the  Court  there,  however,  turned  rather  op  the  na- 
ture of  the  service,  than  the  terms  of  the  charter-part;. 
Here,  however,  the  real  question  must  rest  on  the  intention 
of  the  parties,  as  it  is  to  be  collected  from  U*e  wbole  of 
the  instrument.  The  same  rule  is  applicable  to  a  lease  of 
land,  and  whether  an  instrument  of  that  description,  may 

(«)  4  Maul.  6c  S*lw.  296. 
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mmoant  to  a  present  demise  or  not,  most  be  collected  from        1821. 
Ihe  whole  of  it. — With  respect  to  the  case  of  Vallejo  v.      cBHIiTIB 
Wheeler,  it  does  not  appear  that  the  charter-party  contained  •• 

JUl  Vf"S* 

the  words  "  granted/9  or  "  letten  to  freight*99  But,  in  the 
subsequent  case  of  Soares  v.  Thornton,  the  charter-party 
contained  no  such  words;  and  Lord  Chief  Justice  Gibbs,  in 
delivering  the  judgment  of  the  Court,  laid  no  stress  as  to 
the  terms  of  letting. — The  result  of  those  cases  is,  that  in 
a  question  of  barratry,  the  freighter  may  be  deemed  ship 
owner  pro  tempore,  whether  the  charter-party  under  which  the 
Teasel  is  let  to  him  contains  words  of  demise  or  not.  These 
cases,  therefore,  appear  to  me  to  be  inapplicable  to  the  pre* 
pent,  as  to  the  right  of  possession ; — but  those  of  Tate  v. 
Meek,  Yates  v.  Railston,  and  Saville  v.  Campion,  have 
established,  that  whether  words  of  demise  occur  in  the  char- 
ter-party or  not,  the  possession  may  remain  in  the  origi- 
nal owner,  for  the  purpose  of  lien.  Here,  however,  I  must 
again  observe,  that  it  must  depend  upon  the  intention  of  the 
parties,  to  be  collected  from  the  whole  of  the  instrument. 
In  order  to  ascertain  audi  intent  iu  the  present  case,  it  is 
necessary  to  refer  to  the  terms  of  the  charW-party,  and  the 
stipulations  therein  contained,  appear  to  me  to  be  wholly  in- 
consistent with  passing  the  absolute  possession  of  the  ship  to 
*be  freighter,  although  \n  the  beginning  of  that  iustrument> 
words  containing  general  terms  of  demise  are  adopted* 
These,  however,  are  immediately  followed  by  a  covenant  by 
jthe  owner,  that  the  master  was  to  receive  and  properly  stow 
the  goods  on  board. — He  was  appointed  by  the  owner,  and 
must  be  taken  to  have  possession  of  the  ship  for  that  pur* 
pose.  The  freighter  was  merely  to  send  the  goods  along* 
#ide,  but  the  master,  on  the  arrival  of  the  vessel  at  New- 
foundland, was  to  deliver  the  cargo  from  alongside,  to  the 
agents  or  assigns  of  the  freighter.  The  owners  of  the  goods> 
therefore,  were  not  even  to  enter  the  ship,  and  the  same  sti- 
pulations are  contained  in  the  charter-party,  with  respect  to 
the  other  cargoes  to  be  delivered  and  received  at  Demerara. 


Christib 
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1821.  The  shippers,  therefore,  were  not  to  interfere  with  the  owner 
during  the  whole  of  the  voyage.  It  has  been  observed,  tbtt 
the  name  of  the  owner  was  not  mentioned  in  the  bills  of 
lading  for  the  homeward  cargo,  but  that  the  master  only  was. 
there  referred  to; — the  owner  himself  might  have  sailed 
as  master,  if  he.  had  pleased,  and  the  possession  of  the  mas- 
ter was  in  effect  that  of  the  owner,  so,  that  in  strictness,  it 
remained  in  him,  and  there  is  nothing  to  exclude  his  right  of 
lien  on  the  cargo  for  his  freight. 

As  to  the  second  question,  whether  the  owner  can  claim 
to  retain  for  freight  against  the  goods  of  strangers,  on  goods 
shipped  by  them  under  bills  of  lading,  after  the  delivery  of 
the  cargo  to  the  consignees ;  I  think  he  has  not  a  lien  on 
such  goods  to  the  full  extent  of  the  freight  due  on  the  char- 
ter-party,  exceeding  that  mentioned  in  the  bills  of  lading. 
If  it  were  to  be  held  otherwise,  it  would  be  contrary  to  the 
case  of  Paul  v.  Birch,  where  Lord  Hardwicke  decided,  that 
although  the  owner  had  not  a  lien  on  the  goods  mentioned  in 
the  bills  of  lading  for  all  his  freight  due  on  the  charter- 
party,  for  the  hire  of  the  vessel,  still,  that  he  was  entitled  to 
retain  them  for  the  amount  of  the  freight  due  on  such  bills 
of  lading,  in  preference  to  the  freighter;  and  here,  the 
defendant  has  received  no  more  than  was  due  from  each 
consignee.  It  has  been  further  objected,  that  although  be 
might  have  had  a  right  of  lien  against  those  goods  under 
the  bills  of  lading,  still  that  there  was  a  complete  waiver  of 
it  on  his  part,  by  the  delivery  of  them  to  the  consignees  be- 
fore the  sums  claimed  for  their  freight  were  paid.  It  is  a 
general  rule  of  law,  that  if  a  person  parts  with  the  pos- 
session of  the  article  upon  which  he  has  a  right  of  lien,  with- 
out enforcing  payment  of  his  demand,  he  is  deprived  of  such 
right  Here,  the  owner  could  only  be  entitled  to  a  lien  on 
the  homeward  cargo  for  his  freight,  and  lie  was  bound  to 
deliver  the  goods  on  the  payment  of  such  freight  by  the  char- 
terer ; — but  it  docs  not  follow,  that  he  must  lose  his  tight  of 
freight  by  such  delivery,  for  the  very  object  of  his  lien  had  re- 
ference to  the  payment  of  such  freight.    As,  therefore,  be 
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had  a  lien  for  the  amount  of  the  freight  due  on  the  goods, 
he  had  a  right  to  retain  the  money  he  received  in  respect  of 
such  freight.     His  right  of  hen  continued  until  the  freighter 

9 

bad  paid  the  amount  of  the  freight  of  the  vessel,  or  given 
bills  for  it,  as  stipulated  by  the  charter-party.  On  these 
grounds,  therefore,  1  am  of  opinion,  that  the  sum  paid  to 
die  defendant  from  the  consignees,  for  the  freight  of  the 
homeward  cargo,  cannot  be  considered  as  money  had  and 
received  by  him  for  the  use  of  the  freighter,  or  his  assignees, 
and  consequently,  that  there  must  be 
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Judgment  for  the  defendant. 

Mr.  Serjt.  Taddy  now  applied  for  a  special  verdict ;  but 
the  Lord  Chief  Justice  observed,  that  according  to  the  best 
exercise  of  his  discretion,  he  was  fully  persuaded  that  the 
case  ought  to  end  here. 


Glnton  r.  Nurse. 


Wednesday, 
Feb.  7. 


This  was  an  action  of  trover  for  a  filly,   which  the  de-  A.  brought  an 
fendant  had  detained  under  the  following  circumstances : —  pass  against 
At  the  last  Spring  Assizes  for  the  county  of  Norfolk,  an  ac-  l^*'[  x^n.9 

tion  of   trespass  was  brought  by  a  person  of  the  name  of  f*.  justified  the 
v  °  J       r  taking  as    the 

servant  of  C.:— . 
The  Jury  found  a  verdict  for  /I.  with  damages,  subject  to  a  reference  toD.,  one 
of  the  jurors,  to  -ascertain  to  whom  she  belonged,  which  was  to  depend  on  whe- 
ther a  scar  should  appear  on  a  certain  part  of  her  body,  and  in  case  it  should,  the 
verdict  for  A.  was  to  stand,  if  nor,  it  was  to  be  entered  for  B.  The  filly  was 
delivered  to  £>.,  by  the  consent  of  all  parties,  and  he  made  his  award,  and  found 
her  to  belong  to  A.,  and  accordingly  ordered  the  verdict  found  for  him  to  stand. 
C,  ten  days  after  the  award,  demanded  the  filly  of  O.  who  refused  to  deliver  her, 
and  a  fortnight  after,  he  brought  an  action  of  trover  for  her  recovery  : — Held, 
that  the  detention  of  the  filly  by  D.  did  not,  under  the  circumstances,  amount  to 
a  conversion,  as  C  was  no  party  to  the  original  action,  and  as  it  did  not  appear 
that  he  was  authorized  by  ~B.  to  make  the  demand,  to  whom  alone  O. 
war  bound  to  deliver  her,  he  only  being  liable  for  the  damages  awarded 
to  A. 
VOL.  V.  S 
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1821.        Lynes,  against  the  plaintiff's  brother,  for  entering  his  close, 
and  taking  away  the  filly  in  question,  which  the  former  stated 


OVMTOIf 

v.  to  be  his  property.    The  brother  justified,  that  the  filly  be- 

Nuais.       l0I1ged  to  the  plaintiff,  and  that  he  acted  as  his  servant  and 
agent,  and  took  her  by  his  command.    At  that  trial,  a  ver- 
dict was  entered  for  Lynes,  damages  25/.,  subject  to  the 
award  of  the  defendant,  who  was  one  of  the  Jury  on  that 
occasion ; — and,  by  the  order  of  reference,  the  filly  was  to  be 
delivered  to  him,  by  the  consent  of  all  parties,  and  he  was 
to  retain  her  in  his  possession,  in  order  to  ascertain  whe- 
ther a  certain  scar  should  appear  near  her  shoulder  on  the 
off  side,  which  was  not  visible  at  the  time  of  the  trial,  bat 
would  distinctly  appear,  on  the  shedding  of  her  coat,  which 
would  be  about  the  month  of  May;  and  if  the  scar  should 
be  then  visible,  the  verdict  which  had  been  found  for  Ly*tt 
was  to  stand,  if  not,  it  was  to  be  entered  for  the  plaintiff's 
brother.    The  filly  was  accordingly  delivered  to  the  defend- 
ant, who  kept  her  until  the  period  fixed  on,  and  on  the  S6th 
May,  she  having  shed  her  coat,  he  made  his  awsud,  stating, 
that  there  was  a  scar  near  her  shoulder  on  the  off  side,  and 
ordered    the  verdict  which  had  been  found  for   Lynes  to 
stand,  but  still  detained  the  filly  in  his  custody.      After  the 
making  of  the  award,  viz.  on  the  7th  June  following,  the 
plaintiff  demanded  the  filly  of  the  defendant,  who  refused  to 
deliver  her  to  him ;  and  on  the  27th  of  the  same  month, 
this  action  was  commenced,  and  came  on  for  trial,  before 
Lord  Chief  Justice  Dallas,  at  the  last  Summer  Assizes  for 
Norfolk,  when  it  was  submitted  for  the  defendant,  that  it 
was  not  maintainable,  under  the  circumstances  as  stated,  as 
there  had  been  no  unlawful  conversion  by  him.      It  was 
proved,  that  the  plaintiff  and  his  brother  were  in  Court  at 
the  time  of  the  first  trial,  and  that   they  both  consented  to 
refer  the  cause  to  the  determination  of  the   defendant,  and 
that  the  filly  should   be  delivered  to  him  for  the  purpose 
above  mentioned.     His  Lordship  left  it  to  the  Jury  to  de- 
termine, first,  whether  she  belonged  to  the  plaintiff  or  Ly*0> 
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and  secondly,  whether  there   had   been  any  unlawful  con-        1821. 
version  by  the  present  defendant.     On  the  first  point,  they 


found   for  the  plaintiff,  and  on   the  second    for    the    de-  Vm 

fendant.     Leave,    however,  was  granted    to   the    latter  to       Nurse. 
move    to    set  aside  the  verdict  which  had  been  found  for 
the  plaintiff  on  the  first  point,   and  that  a  nonsuit   might 
be  entered. 

Mr.  Serjt.  Vaughan,  in  the  course  of  the  last  Term,  had 
accordingly  obtained  a  rule  nisi  to  that  effect,  and  submitted, 
that  as  the  defendant  acted  as  a  juror  on  the  former  trial, 
and  the  filly  was  delivered  to  him  with  the  knowledge  and 
consent  of  the  plaintiff,  to  ascertain  whether  it  belonged  to 
him  or  not,  he  had  rightly  decided  the  question,  and  that  his 
award,  being  against  the  plaintiff,  was  final,  and  conse- 
quently that  he  had  not  been  guilty  of  a  conversion. 

Mr.  Serjt.  Blosset  and  Mr.  Serjt.  Taddy  now   shewed 
cause. — After  the  defendant  had  made  his  award,  there  can 
be  no  pretence  for  saying  that  he  was  entitled  to  detain  the 
filly  in  question,  as  he  was  merely  to  ascertain  who  was  her 
real  owner.    At  the   first   trial,  the  Jury  found  that  the 
plaintiff 's  brother  had  been  guilty  of  a  trespass,  and   they 
accordingly  gave  a  verdict  for  Lynes,  who  commenced  that 
action,  and  assessed  the  damages  he  had  sustained  at  Q5l. 
The  record  in  that  action  could  not  be  used  in  evidence  on 
the  trial  of  this,  as  the  present  plaintiff  was  no  party  to  it. 
Even  if  it  could,  the  defendant  had  no  property  whatever  in 
the  filly,  and  his  refusal  to  deliver  her  to  the  plaintiff,  when 
demanded,  was  clearly  a  conversion,  for  the  latter  was  the 
party  bon&Jide  interested  in  her.  Although  die  plaintiff's  bn> 
ther  was  the  nominal  defendant  in   the  former  action,  still, 
the  present  plaintiff  was  bound   to  pay  to  Lynes  the  da- 
mages he  had  sustained,   as  found  for  him  by  the  Jury,  and 
on  payment  of  that  sum,  he  could  have  no  title  whatever  to 
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1821.  the  possession  of  the  filly.  When  the  defendant,  as  arbi- 
v-"~w  trator,  had  made  his  award,  he  beca  me  functus  officio,  and 
r.  therefore  had  no  right  to  detain  the  filly  from  that  moment. 

By  the  terms  of  the  reference,  he  was  merely  to  detain  her 
until  she  had  shed  her  coat.  The  purpose  for  which  she 
was  delivered  to  him  was  then  accomplished,  and  he  was 
bound  to  make  his  award  immediately  on  discovering  whether 
she  had  a  scar  near  her  shoulder  or  not.  At  all  events,  he 
could  only  have  detained  her  a  reasonable  time  after  the 
award  was  made ;  but  it  appears,  that  he  kept  her  from  the 
26th  May  until  the  27th  June  following,  when  the  present 
action  was  brought,  and  a  demand  had  been  previously  made 
on  him  by  the  plaintiff,  on  the  7th  of  that  month.  Although, 
in  Ogle  v.  Atkinson  (a),  it  was  determined,  that  a  ware- 
houseman, receiving  goods  from  a  consignee,  who  had  actual 
possession  of  them,  to  be  kept  for  his  use,  might  neverthe- 
less refuse  to  re-deliver  them,  if  they  were  the  property  of 
another,  still,  here,  the  defendant  had  no  property  whatever 
in  the  filly,  as  she  was  merely  delivered  to  him  for  a  particu- 
lar purpose,  which  was  effected  on  his  making  his  award, 
and  he  was  therefore  guilty  of  a  conversion,  by  keeping 
her  one  month  after  he  had  determined  to  whom  she  be- 
longed. 

Mr.  Serjt.  Vaughan,  m  support  of  the  rule. — It  ap- 
peared at  the  first  trial,  that  it  was  extremely  doubtful  to 
whom  the  filly  in  question  belonged,  so  much  so,  that  it 
was  left  to  the  defendant  to  determine  who  the  real  owner 
might  be,  which  would  depend  entirely  on  the  appear- 
ance of  a  certain  scar,  which  would  not  be  visible  until 
she  had  shed  her  coat ;  besides,  the  present  plaintiff  was 
no  party  to  that  action,  although  he  might  have  consented 
that  the  filly  should  be  delivered  to  the  defendant.  He 
determined  by  his  award,  that  the  property  in  her  was  in 
Lyne$\ — that,  therefore,  was  decisive,  and  negatived  thejns- 

(a)  b  Taunt.  759.    S.  C.  1  Marsh.  323. 
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tification  by  the  plaintiff's  brother,  that  she  was  the  pro-  1821. 
perty  of  the  plaintiff.  How,  therefore,  has  the  defendant, 
as  arbitrator,  been  guilty  of  a  conversion,  when  he  has  found 
that  the  plaintiff  had  no  property  whatever  in  the  filly  i  Nwa»*- 
Even  if  he  had  found  her  to  belong  to  the  plaintiff,  and  he 
had  demanded  her  from  the  defendant,  he  was  not  bound  to 
deliver  her,  without  making  further  inquiry,  and  he  merely 
detained  her  a  month  after  his  award  was  made.  The  de- 
mand to  deliver  her  up,  should  m  strictness,  have  been 
made  by  the  plaintiff's  brother,  against  whom  the  former 
action  was  brought ;  for  it  is  quite  clear,  that. the  plaintiff 
himself  had  no  right  whatever  to  make  such  a  demand,  as 
me  defendant,  by  his  award,  had  expressly  fouud  that  the  filly 
was  the  property  of  Lynns. 

Lord  Chief  Justice  Dallas. — The  only  question  in  this 
case  is,  whether  the  defendant  has  been  guilty  of  an  unlawful 
conversion.     An  application  of  this  description  ought  not  to 
be  favoured,  either  by  law  or  justice.     An  arbitrator  would 
be  placed  in  a  dangerous  situation,  if,  on  taking  on  himself 
to   decide  a  question  of  this  nature,  he  should  be  deemed 
liable  to  an  action  of   trover,    after  having  determined  ac- 
cording to  the  best  of    his  judgment.      This  leads  me  to 
consider,  what  are  the  facts  of   tikis   case.      An    action  of 
trespass  was  originally  commenced     by   Lynes,    against  the 
plaintiff's  brother,  for  taking  the  filly.   He  justified  the  taking, 
as  the  servant  of  the  plaintiff,  and  the  only  question  at  issue 
between  the  parties  in  that  action  was,  to  whom  she  belonged, 
which  was  to  depend  on  whether  a  scar  should  appear  on  a 
certain  part  of  her  body,  or  not.     A  number  of  witnesses 
were  called  to  prove  her  identity,  when  at  length,  (the  trial 
having  lasted  nearly  two  days),  the  parties  consented  to  refer 
it  to  the  defendant,  who  was  one  of  the  Jury,  to  ascertain 
whose  property  she  was.     If  he  found  that  she  belonged  to 
the   plaintiff,  a  verdict  was  to  be  entered  for  his  brother ; 
if,  to  Lynei,  the  verdict  for  him  was  to  stand.     By  the  terms 
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1821.  or"  ^e  order  °f  reference,  that  was  the  only  point  referred 
to  the  defendant,  and  in  the  result,  he  was  to  deliver  the 
filly  to  the  party  to  whom  she  might  belong.     It  must  be 

Noati.  nere  remarked,  that  both  the  plaintiff  and  bis  brother  as- 
sented to  those  terms,  and  the  defendant  accordingly  re- 
ceived the  filly  into  his  care,  for  the  sole  purpose  of  deciding 
that  question.  He  therefore  detained  her  until  the  scar 
appeared,  which  was  at  the  time  when  horses  generally 
shed  their  coats.  It  also  appeared,  that  on  the  26tb  May, 
before  any  application  was  made  to  the  defendant  for  the 
delivery  of  the  filly,  he  made  his  award,  and  found  her  to 
belong  to  Lynes.  The  plaintiff,  therefore,  had  no  right  to 
call  on  him  to  deliver  her  to  him ;  besides,  the  defendant  or- 
dered the  verdict  which  had  been  found  for  Lynes,  for  25i, 
to  stand.  He  could  not  be  entitled  to  have  both  the  da- 
mages and  the  filly,  but  it  is  quite  clear,  that  die  plaintiff 
was  liable  to  pay  him  those  damages,  before  he  could  be 
entitled  to  her.  By  the  strict  terms  of  the  order  of  refer- 
ence, the  arbitrator  was  to  decide  whether  the  filly  belonged 
to  lynes  or  the  plaintiff's  brother.  The  latter,  therefore, 
could  alone  be  justified  in  claiming  her,  because  he  was  the 
defendant  in  the  previous  action,  and  liable  to  pay  da- 
mages to  Lynes.  That  circumstance  alone,  therefore,  might 
dispose  of  this  question;  for  it  is  clear,  that  the  plaintiff 
had  no  property  in  her  at  the  time  of  the  first  trial,  and  if 
the  scar  did  not  appear,  she  was  to  be  delivered  to  his  bro- 
ther, who  was  to  pay  the  damages  to  Lynes,  as  found  by 
the  Jury.  It  does  not  appear  that  the  plaintiff  demanded 
the  filly  from  the  defeudant  in  the  name  or  by  the  autho- 
rity of  his  brother,  so  that,  as  agaiust  the  former,  it  is 
morally  impossible  that  the  defendant  could  be  charged  with 
an  unlawful  conversion. 

Mr.  Justice  Park. — I  am  of  die  same  opinion,  and  am 
extremely  happy  to  be  so,  as  if  the  Court  were  to  come  to 
any  other  conclusion,  it  would  in  a  great  measure  tend  to 
destroy  the  great  advantages  which  may  arise  from  referring 
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matters  of  this  description  to  an  arbitrator.  I  shall  simply 
confine  myself  to  the  question,  whether  the  defendant,  as 
such,  has  been  guilty  of  an  unlawful  conversion  ?  In  order 
to  answer  this,  it  is  necessary  to  look  at  the  facts.  The 
demand  by  the  plaintiff  to  deliver  the  filly  to  him,  was 
made  on  the  7th  June.  The  defendant  had  previously  de- 
cided, that  she  was  the  property  of  Lynes.  That  he  was 
authorized  to  do  by  the  terms  of  the  order  of  reference.  In 
effect,  therefore,  he  may  be  taken  to  have  said  to  the  plaintiff, 
"  I  cannot  deliver  the  filly  to  you,  because  I  have  awarded 
that  she  does  not  belong  to  you."  The  detention,  therefore, 
cannot  be  considered  as  an  unlawful  conversion,  and  more 
particularly  so,  as  the  defendant  decided  on  the  only  point 
in  issue  between  the  parties  in  the  former  trial,  viz.  the 
appearance  of  the  scar,  and  there  is  no  question  but  that 
be  acted  bona  fide,  and  that  the  question  was  left  to  his 
determination  with  the  consent  of  all  the  parties. 

Mr.  Justice  Burro  ugh. — In  the  former  action,  Lynet 
claimed  the  filly  in  question  as  his  property.  The  plaintiff's 
brother  justified  the  taking  her,  as  his  servant.  The  plain* 
tiff,  therefore,  was  neither  a  party  nor  privy  to  that  cause ; 
but  by  his  consent,  the  filly  was  delivered  to  the  defendant 
for  the  purpose  of  ascertaining  to  whom  she  really  belonged. 
By  that  acquiescence  alone,  did  he  identify  himself  as  being 
interested  in  the  former  action.  The  purpose  for  which  the 
defendant  received  the  filly,  might  therefore  have  been  given 
in  evidence  in  the  present  action ;  for  it  appears  by  the 
terms  of  reference,  that  the  property  in  her  was  to  be  deter* 
mined  by  a  scar,  which  might  or  might  not  appear.  On  that 
circumstance  taking  place,  the  defendant  decided,  that  she  be* 
longed  to  the  plaintiff  in  the  former  action,  for  he  ordered  the 
verdict  which  the  Jury  had  fouud  for  him  to  stand,  by  which 
he  was  entitled  to  recover  25/.  damages,  for  the  trespass 
committed  in  taking  her  away.  At  all  events,  therefore,  the 
defendant  was  not  bound  to  deliver  her  to  the  plaintiff,  but 
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to  his  brother  alone,  nor  was  he  obliged  to  do  so  before 
Lynes  had  been  satisfied  the  damages  he  had  sustained,  and 
which  had  been  found  for  him.  Throughout  the  whole  of 
the  transaction;  the  defendant  acted  as  arbitrator,  and  there 
can  be  no  doubt  but  that  he  was  entitled  to  detain  the 
filly  until  he  had  fully  ascertained  to  whom  she  belonged ; 
and  he  was  not  bound  to  deliver  her  to  any  person,  until 
the  verdict  for  Lynes  had  been  satisfied. 

Mr.  Justice  Richardson. — The  only  question   is,  wl.e- 
iher  what  passed  on  the  7th  June,  when  the  demand  was  made 
by  the  plaintiff,  amounts  to  an  illegal  conversion  by  the  de- 
fendant ?  The  filly  was  delivered  to  him  at  the  time  of  the  for- 
mer trial,  and  was  to  continue  in  his  possession  as  an  arbitra- 
tor, for  a  certain  period,  to  enable  him  to  decide  to  whom  she 
might  eventually  belong,  and  he  found  that  sbe  was  tbe  pro- 
perty of  Lynes.  It  may  be  doubtful,  whether  he  should  have  de- 
livered her  to  him  or  the  plaintiff's  brother,  as  the  former  had 
a  verdict  in  his  favour  when  the  demand  by  the  plaintiff  was 
made;  but  at  all   events,  the   defendant  was  not   bound  to 
deliver  her  to  the  present  plaintiff,  for  it  does    not  appear 
that  he  was  authorized  by  his  brother  to  make  sqch   demand- 
It   is  not  stated,  that  he  did  not  deliver  the    filly  either  to 
Lynes  or  the  plaintiff's   brother,  but  that  he  refused  to  do 
so   to  the   plaintiff  alone.      I,    therefore,  concur  with  tbe 
Court   in  thinking,  that  this   refusal  did  not  amount   to  a 
conversion  by  the  defendant,  and  that  the  rule   fpr  entering 
a  nonsuit  must  be  made 

Absolute  (a). 

(a)  It  has  been  long  since  decided,  that  a  refusal  on  demand  mar  be 
justifiable  and  lawful,  under  particular  circumstances  ;  as  if  A.  find  the 
poods  of  13.,  and  upon  their  being  demanded,  answers,  that  he  know* 
not  whether  13.  is  the  true  owner  or  not,  and  therefore  refuses  to  deliver 
them: — this  is  not  evidence  of  a  conver>ion,  if  A.  keep  them  for  lh« 
true  owner  (*).  So,  in  Solomons  v.  Dawes  {*),  Lord  Kenyan  held,  that  in 
trover,  whece  the  demand  of  the  things  for  which  the  action  is  brought, 
is  not  made  by  the  plaintiff  himself,  who  is  the  owner,  but  by  another 
pei  son   on   his  account,  a  refusal  by  the  defendant,  on  the  ground  that 

(•)  Per  Lord  Coke,  t!  Bulst.  3V> (r)  i  Esp.  NL  Pri.  Ou.  83. 
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he  does  not  know  to  whom  the  things  belong,  or  that  the  person  who  1021* 

applies  for  them  is  not  properly  empowered   to  receive  them,  or  until  v**v^ 

he  is  satisfied   by  what  authority  the  application  is  made,  shall  not  be  Guntow 
deemed  such  a  refusal!  as  shall  be  evidence  of  a  conversion  sufficient  to  v  v< 

support  such  action.  uasa, 


Lewis  r.  Da  vies.  Thursday, 

Feb.  8. 
AlR.  Serjt.  Peake  applied  for  a  rule  nisi,  that  the  bail  bond  Where  a  de- 
which  had  been  given  to  the  sheriff  of  Carmarthen  in  this  pn^to  the" 

cause  might  be  set  aside,  or  delivered  up  to  be  cancelled,   under-sheriff, 
b#  '  r  '    before  there- 

on affidavits  which  stated  that  the  defendant  had  been   ar-  turn  of  the 

rested  on  a  writ  of  capias,  returnable  in  eight  days  of  St.  render  hfmself 

Martin,  being   the   18th  November  last;— that  on  the  day  j? d^,i,ar?e. °/ 
.  .  .  •'his  bail,  which 

preceding,  viz.  the  17th,  he  surrendered  himself  to  the  gaoler  he  refused  to 
of  the  county  prison   of  Carmarthen,   in  discharge  of  his  out  assigning" 
bail ; — that  the  gaoler  received  a  notice  in  writing  from  one  *? y  rea*°n  for 
of  the  bail  to  that  effect,  and   that  he  returned  for  answer,  the  day  after, 
that  he  had  received  the  defendant  into  his  custody,  and  that ,  himself  to  the 
the  sheriff  had  notice  of  such  surrender.  ^umy^of6 

.  which  was  also 
before  the  writ 

Mr.  Serjt.  Pell  shewed  cause,  in  the  first  instance,  on  an  was  returnable, 
affidavit  of  the  gaoler,  which  staled,  that  the  defendant  sur-  bond  was  af- 
rendered  himself   on  the   17ih,   as  above  stated ;    that  his  I^ed'to  Se 

wife  accompanied  him,  and  delivered  a  letter  from  one  of  plaintiff,  the 
..  .  ...       Court  ordered 

his  bail,  stating,  that  he  was  come  to  surrender  in  their  dis-  the  proceed* 

charge; — that  on  the  21st  November  following,  the  gaoler  stayed,  with- 
received  a  letter  from  the  under-sheriff,  stating,  that  he  had  out  cost*« 
given  no  authority  for  him  to  accept  the  surrender  of  the 
defendant,  either  before  or  on  the  return  day  of  the  writ ; 
that  he  expected  he  had  not  done  so,  and  that  he  had,  there- 
fore assigned  the  bail  bond.  The  gaoler  also  swore,  that  he 
had  no  authority  from  the  under-sheriff  to  receive  the  de- 
fendant into  his  custody,  and  that  he  remained  there  of  his 
own  free  will.  The  under-sheriff  deposed,  that  the  de* 
feudant  aud  his  wife  called   at   his  office,   on   the  lGth  AV    • 
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1821.       vember,  delivered  the  letter  of  the  bail  as  above  alluded 
J^/*/        to,  and  stated,  that  the  defendant  was  come  for  the  purpose 
v.  of  surrendering  himself  in  discharge  of  his  bail,  and  requested 

him  to  give  an  order  to  the  gaoler  to  accept  him  into  his 
custody  for  that  purpose ;  that  he  refused  to  do  so,  or  ac- 
cept the  surrender ;  and  that,  on  the  20th,  he  assigned  the 
bail  bond  to  the  plaintiff. 

The  learned  Serjeant  contended,  that  the  surrender  un- 
der these  circumstances,  was  not  a  surrender  to  the  she- 
riff, so  as  to  vacate  the  bail  bond,  as  it  was  not  accepted 
by  him;  that  although,  in  Maddocks  v.  Bullcock{a\  it  was 
held,  that  if  a  defendant  surrender  himself  before  the  return 
of  the  writ,  it  is  a  sufficient  performance  of  the  condition 
of  the  bail  bond,  without  putting  in  bail,  still,  that  in  Ha- 
milton v.  Wilson  (fi),  it  was  decided,  that  it  was  optional  in 
the  sheriff  to  accept  a  surrender  of  the  party  in  discharge 
of  the  bail  bond,  before  the  return  of  the  writ;  and  Lord 
Kcnyon  there  said  (c),  that  "  after  a  defendant  has  been  dis- 
charged out  of  custody  on  a  bail  bond,  it  is  neither  in  the 
power  of  the  bail  to  render  him,  nor  of  the  party  to  surren- 
der himself  again  into  the  custody  of  the  sheriff,  before  the 
return  of  the  writ,  without  the  consent  of  the  latter.9*  Here, 
the  defendant  did  not  inform  the  gaoler  that  the  under- 
sheriff  had  refused  to  accept  his  surrender  the  day  before ; 
lie  was  therefore  guilty  of  a  fraud  in  the  first  instance,  by 
desiring  the  gaoler  to  do  what  the  under-sheriff  had  pe- 
remptorily refused.  He  also  referred  to  Plimpton  v. 
Howell  (d),  to  shew  that  the  assent  of  the  sheriff  was  ne- 
cessary to  confirm  the  surrender. 

Lord  Chief  Justice  Dallas. — Whether  the  assent  of 
the  sheriff  to  the  surrender  of  the  defendant  was  necessary 
or  not,  it  appears  to  me,  that  the  proceedings  under  the  cir- 
cumstances of  this  case,  have  been  extremely  vexatious. 
Neither  is  it  necessary  to  consider  whether  the    dissent  of 

(*)  1  Bos.  &  Pul.  325. (ft)  1  East,  383.— (c)  Id.  390.- 

(d)  10  East,  100. 
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the  under-sheriff  is  equivalent  to  a  dissent  by  the  sheriff 
himself.  The  defendant  surrendered  himself  to  the  gaoler 
the  day  before  the  return  of  the  writ,  previously  to  which, 
he  had  applied  to  the  under-sheriff  to  render  himself,  and 
the  latter  assigned  no  reason  why  he  did  not  accept  it ;  and 
afterwards,  with  a  full  knowledge  of  all  the  circumstances,  he 
assigned  the  bail  bond  to  the  plaintiff.  The  under-sheriff 
might  probably  have  been  the  attorney  to  the  plaintiff. 
Without,  therefore,  interfering  with  previous  decisions,  I 
think  that  under  the  circumstances,  the  justice  of  this 
case  would  be  best  met,  by  staying  the  proceedings  on  the 
bail  bond,  without  costs. 


1821. 


Lxwis 

DAVIEf. 


Mr.  Justice  Burrough. — It  appears  that  the  under- 
sheriff  refused  to  accept  the  surrender  which  was  offered  to 
him  by  the  defendant,  and  that  he  was  aware  of  the  circum- 
stance of  his  having  rendered  himself  to  the  county  gaol, 
notwithstanding  which,  he  afterwards  assigned  the  bail  bond 
to  the  plaintiff.  It  therefore  appears  to  me,  that  the 
proceeding  on  his  part  was  oppressive ;  I  therefore  con- 
cur with  my  Lord  Chief  Justice,  and  do  not  see  what  in- 
jury the  sheriff  has  in  fact  sustained. 

Mr.  Justice  Park  and  Mr.  Justice  Richardson 
concurring,  the  rule  to  stay  the  proceedings  on  the  bail  bond 
was  made 

Absolute,  without  costs  (a). 


(«)  In  Turnery.  JVheatley  (•),  the  Conrt  of  Exchequer  held,  that  sur- 
render  of  the  principal  by  bail  below,  after  bail  above  pot  in,  bnt  not 
perfected,  though  before  assignment  of  the  bail  bond,  did  not  discharge 
the  bail  to  the  sheriff  after  the  return  of  the  writ ;  but  in  Callaway  r. 
Seymour  (t),  it  was  determined,  that  if  the  defendant  surrender  him- 
self to  the  sheriff,  before  or  on  the  return  day  of  the  writ,  the  bail 
bond  may  be  given  up  to  be  cancelled ;  alter  which,  the  plaintiff  cannot 
take  an  assignment  of  it. 


(•)  1  Price,  262.- 
7  th  edit.  248. 
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Thursday  SlMTTLE  V.  LAVENDER. 

Feb.  8.  ' 

A.,  ananc-  This  was  an  action  of  assumpsit,  brought  by  the  plain  1  iff, 
tioneer,  being  .  ....  i  ■  r 

employed  to      to  recover  a  deposit  made  by  him  on  the  purchase  of  an 

belonging'*^     cstate,  as  we''  as  damages  he  had  sustained,  in  consequence 

B.,  entered  in-  of  the  defendant's  not  having  produced  a  good  and  sufficient 
to  and  signed       .  .  .  _■■•■■_ 

an  agreement    title  to  the  property  intended  to  be  conveyed  to  him   by  such 

theJinrcbase      8a'c# — r'%ne  defendant  was  an  auctioneer,  and,  in   the  year 

in  Ms  own  1817,  was   employed  by  a  Mr.  Randall  to  dispose   of  an 

name,  as  agent  .  .  . 

of  B.,  and  B.    estate  of  his,  which  was  accordingly  advertised  to  be  sold  by 

wards  signed     auction  in  the  early  part  of    that  year,  but  as  no  bidding 

"t,?hercbyed,    was    made  equivalent   to  its  value,  it  was  afterwards  sold  by 

sanction  tbis  private  contract  to  the  plaintiff ;  and  the  following  agree- 
agreement,and  r  ...  ,  • 

approve  of\4.'t  ment  was  entered  into  between  the  parties : — 

having  signed 
the  same  on 

Held^wt^i""  "^n  aSreement  nad>  made,  concluded  and  agreed  upon, 
was  not  per-  this  15th  July,  1817,  between  Charles  Lavender  (the  de- 
sponsible.         fendant),  of  Efstow,  in  the  county  of  Bedford,  auctioneer,  as 

agent  for  and  on  the  part  and  behalf  of  Samuel  Randall, 
of  the  same  place,  of  the  one  part,  and  William  Spittle 
(the  plaintiff),  of  Pinner,  in  the  county  of  Middlesex,  of 
the  other  part : — First,  the  said  C.  Lavender,  in  considera- 
tion of  the  sum  of  1500/.,  to  be  paid  by  the  said  W.  Spittle, 
as  hereinafter  mentioned,  doth  hereby,  for  the  said  S.  Ran- 
dall, his  heirs,  executors,  and  administrators,  and  every  of 
them,  promise  by  these  presents,  that  he  the  said  C.  Laven- 
der, his  heirs  and  assigns,  and  all  and  every  other  person 
and  per3ons  claiming  or  to  claim,  any  right,  title,  or  in- 
terest under  him,  or  any  other  person  or  persons  whomso- 
ever, of,  in,  or  to  the  hereditaments  and  premises  hereinafter 
mentioned,  shall  and  will,  at  the  proper  costs  and  charges 
of  the  said  S.  Randall,  his  heirs,  executors,  administrators, 
and  assigns,  on  or  before  the  4th  October  next,  make  out 
and  produce  a  good  and  clear  title  to,  and  at  the  costs  and 
charges  of  the  said  IV.  Spittle,    by  such  conveyances,  ways, 
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and  means  in  the  law,  as  he  the  said  W.  Spittle,  his  heirs 
and  assigns,  or  his  or  their  counsel,   shall  reasonably  devise, 
advise,  or  require,  well  and   sufficiently  grant,  sell,  release, 
convey,  and  assure  to  the  said  IV.  Spittle,  and  his  heirs,  or 
to  whom  he  or  they  shall  appoiut  or  direct,  all   those  mes- 
suages or  tenements,  &c.  with  the  appurtenants  (describing 
the  property  to  be  sold),  with  covenants  to  be  therein  con- 
tained, that  the  said  premises,  at  the  time  of  executing  such, 
conveyance,  are  free   from  all  incumbrances  and  demands, 
whatsoever,  and  all  other  usual  covenants : — In  consideration 
whereof,  the  said  IV.  Spittle^  for  himself,  his  heirs,  execu- 
tors, administrators.,  and  assigns,  doth  hereby  covenant,  pro- 
mise, and  agree,  to  and  with  the  said  C.  Lavender,  his  heirs, 
executors,  and  administrators,  by  these  presents,  that  he  the 
said  W.  Spittle,  his   heirs,  executors,   or  administrators,  or 
some  of  them,  on  having  such  good  title  made  out  and  pro- 
duced, and  the  said  premises  so  assigned  and  conveyed  to 
his  heirs  and  assigns  as  aforesaid,   shall  and  will,  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  C.  Lavender, 
his  heirs,  executors,  or  administrators,  as  agent  for  the  said 
S.  Randall  as  aforesaid,  the  aforesaid  sum  of  1500/.,  for  the 
same,  in  manner  following  (that  is  to  say),  150/.,  part  there- 
of, at  the  signing  hereof,  the  sum  of  850/.  at  the  time  of 
executing  the  conveyance  deeds,  and  the   remaining  sum  of 
500/.  on  15th  July,  1818;  but  as  the  conveyance  deeds  will 
be  executed  on  the  4th  October  next,   the  said  IV.  Spittle  is 
to   execute  a  mortgage  of  all  the  aforesaid  premises  to  the 
said  S.  Randall,  as  a  security  for  the  said   sum   of  500/. 
Witness  their  hauds,  the  day  and  year  first  above  written. 

(Signed)         "  Charles  Lavender. 

«  William  Spittle.9 

"  Witness,         T.  Times." 


1821. 


Spittle 

v. 

Lavender. 


"  I  hereby  sanction  this  agreement,  and  approve  of  C.  La- 
vender having  signed  the  same  on  my  behalf. 

(Signed)        «  Samuel  Randall" 


Spittle 
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1821.  The  first  count  of  the  declaration  set  out  the   agreement 

verbatim,  (omitting  the  memorandum  and  signature  of  Ran- 
*•  datt),  and  after  stating  mutual  promises,  the  plaintiff  averred, 

that  although  he  had  paid  to  the  defendant  the  sum  of  150/. 
in  part  of  the  purchase-money,  on  the  day  of  signing  the 
agreement,  and  was  ready  to  pay  the  remainder,  on  having  a 
good  title  produced,  at  the  time  of  executing  the  conveyance 
deeds ;  and  that  although  the  defendant  was  requested,  at  the 
costs  of  Randall,  to  make  out  and  produce  a  good  title  to 
the  premises ; — assigned  for  breach,  that  the  defendant  would 
not  make  out  a  good  title  to  the  plaintiff,  nor  convey  the 
said  premises  to  him,  by  reason  whereof,  he  not  only  lost 
the  said  sum  of  150/.  but  had  also  been  deprived  of  the  be- 
nefits which  he  would  have  derived  in  the  completion  of  the 
purchase,  and  had  also  incurred  certain  costs  and  expences, 
amounting  to  200/.,  in  defending  a  certain  suit  instituted 
against  him  by  Randall,  on  the  equity  side  of  the  Exchequer, 
to  compel  a  specific  performance  of  the  agreement  entered  into 
by  the  plaintiff  for  the  purchase  of  the  said  premises,  which 
suit  was  afterwards  dismissed,  in  consequence  of  RandalTs 
inability  to  make  a  good  title  thereto.  The  second  count 
was  similar  to  the  first,  omitting  the  special  damage  as  to 
the  suit  in  the  Exchequer.  To  these  were  added  the  com- 
mon money  counts. — The  defendant  pleaded  non-assumpsit,. 
except  as  to  150/.,  and  a  tender  of  that  sum. — Replication 
and  Issue. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
Dallas,  at  Westminster,  at  the  Sittings  after  the  last  Term, 
it  was  proved  by  Times,  the  attesting  witness  to  the  agree- 
ment, that  he  saw  the  defendant  sign  it,  and  that  in  a  short 
time  afterwards  Randall  also  signed  his  name  to  it,  and 
added,  that  "  he  sanctioned  the  agreement,  and  approved  of 
the  defendant's  having  signed  it  on  his  behalf,"  This,  it  ap- 
peared, was  done  with  the  knowledge  and  concurrence  of 
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the  plaintiff. — For  the  defendant  it  was  contended,  that  as        1821, 
he  only  acted  as  the  agent  of  Randall,  in  selling  his  estate,      spmtM 
he  was  not  personally  liable  on  this  agreement,  but  that  «• 

Randall  alone  was  answerable,  as  the  principal.  The  Jury, 
however,  found  a  verdict  for  the  plaintiff,  damages  200/. ; 
but  leave  was  given  the  defendant  to  move  to  set  it  aside, 
and  enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover. 

Mr.  Serjt.  Lens,  on  the  first  day  of  this  Term,  having 
accordingly  obtained  a  rule  nisi, 

Mr.  Serjt.  Vaughan  now  shewed  cause,  and  submitted, 
that  whether  the  defendant  was  personally  liable  or  not, 
would  depend  entirely  on  the  common  import  of  the  words, 
and  the  intention  of  the  parties,  which  must  be  collected 
from  the  construction  of  the  whole  of  the  agreement.  It  is 
quite  clear,  that  the  plaintiff  intended  to  have  the  defendant's 
security,  as  well  as  that  of  Randall,  as  it  appeared  at  the 
trial,  that  the  latter  was  in  indigent  circumstances.  By  the 
terms  of  the  instrument,  the  defendant  himself  contracted 
to  convey,  and  there  is  a  sufficient  consideration  for  his  con- 
senting to  become  security  for  Randall,  for  the  payment  of 
the  purchase  money  was  to  be  made  to  him,  and  he  was  to 
make  out  and  produce  a  good  title  to  the  premises,  at  the 
costs  of  Randall.  There  is  nothing  illegal  on  the  face 
of  the  instrument,  and  unless  the  defendant  were  to  be 
deemed  liable,  he  would  have  never  signed  it  as  an  agent, 
when  Randall,  who  was  his  principal,  was  near  at  hand, 
and  signed  it  so  shortly  afterwards.  If  it  was  intended, 
that  the  agreement  should  be  inoperative  as  to  the  defendant, 
his  name  should  have  been  expunged,  and  that  of  Randall 
introduced  in  its  stead,  in  the  body  of  it.  It  is  a  general 
rule,  that  words  in  an  instrument  of  this  description,  must 
be    taken    most  strongly   against    the    person    making  it. 
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The  plaintiff  would  not  have  been  justified  in  paying  tl* 
purchase-money  to  Randall,  and  therefore  be  paid  the  150/. 
to  the  defendant,  as  a  deposit,  when  the  agreement  was 
signed.  It  does  not  appear  that  Randall  was  present  at  the 
time,  and  it  is  evident  from  the  memorandum  at  tbe  bottom 
of  the  instrument,  that  he  did  not  place  his  signature  to  it,  until 
after  it  had  been  signed  by  the  plaintiff  and  defendant,  and  the 
sum  for  which  tbe  action  was  brought  had  been  deposited  with 
the  latter.  If  the  plaintiff  had  paid  Randall  the  considera- 
tion-money, the  defendant  would  have  claimed  a  lien  on  it, 
but  having  made  such  payment  to  the  defendant  according 
to  the  terms  of  the  agreement,  he  was  wholly  absolved  from 
any  further  obligation  to  Randall,  as  the  instrument  was 
perfect  in  itself  when  it  was  signed  by  the  plaintiff  and  de- 
fendant. The  memorandum  by  Randall  merely  ratified  the 
act  done  by  the  latter,  and  if  it  tended  to  alter  the  terms 
of  the  agreement,  it  would  have  required  a  new  stamp. 
In  Applet  on  v.  Binks(a),  a  person  who  covenanted  for 
himself,  his  heirs,  &c.  under  his  own  hand  and  seal,  for 
the  act  of  another,  was  adjudged  to  be  personally  liable, 
though  he  described  himself  in  the  deed  as  covenanting  for 
and  on  the  part  and  behalf  of  such  other  person  ;  and  the 
Court  there  observed,  that  "  the  party  to  whom  the  cove- 
nant is  made,  may  prefer  the  security  of  the  covenantor  to 
that  of  his  principal,  and  that  there  was  nothing  against  law 
in  the  defendant's  covenanting  for  himself,  not  in  the  name 
of  his  principal,  if  he  will  bind  himself  for  his  principal.9 
If  the  defend  a  iit  had  acted  as  an  attorney,  instead  of  to 
auctioneer,  and  had  used  the  name  of  solicitor,  instead  of 
agent,  it  is  quite  clear  that  he  would  have  been  bound  by 
the  agreement;  for  in  Burrell  v.  Jones  (6),  where  the  soli- 
citors of  assignees  of  a  bankrupt  tenant,  upon  whose  lands 
a  distress  had  been  put  by  the  landlord,  gave  a  written  un- 
dertaking, stating,  that  "  they,  as  solicitors  to  the  assignees, 


(a)  5  East,  148. 


■(b)  3  Barn.  &  Aid.  47. 
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undertook  to  pay  to  the  landlord  his  rent,  provided  it  did        1821. 

not  exceed  the  value  of  the  effects  distrained  : — it  was  held,         ^~ 

Spittle 

that  they  were  personally  responsible.     There,  the  under-  «. 

Lavender. 


taking  was  in  writing,  as  here,  and  the  Court  drew  a  distinc- 
tion between  that  case  and  Jppleton  v.  Binks,  as  in  the  latter 
the  undertaking  was  by  deed,  and  therefore  stronger  than  the 
former. 

Mr.  Serjt.  Lens,  in  support  of  the  rule,  was  stopped  by 
the  Court. 

Lord  Chief  Justice  Dallas.— The  only  question  in  this 
case  is,  what  was  the  intention  of  the  parties?  and  I  fully 
agree  with  my  Brother  Faugh  an,  that  such  intent  must  be 
collected  from  a  reasonable  construction  of  the  whole  of  the 
agreement  as  it  now  stands.  It  will  be  necessary,  therefore, 
in  the  first  place,  to  consider  the  different  characters  and  rela- 
tive situations  of  the  parties.  The  estate  *hich  was  intended 
to  be  sold,  was  the  property  of  Randall,  and  the  defendant, 
being  an  auctioneer, 'was  employed  by  him  as  his  agent,  to 
conclude  an  agreement  between  him  and  the  plaintiff,  as  to 
the  purchase  of  the  estate  in  question.  The  agreement 
was  accordingly  entered  into  between  the  defendant  and  the 
plaintiff,  in  the  introductory  part  of  which,  the  former  de- 
scribed himself  as  an  auctioneer,  and  as  agent  for  and 
on  the  behalf  of  Randall,  of  the  one  part,  and  the  plaintiff 
of  the  other.  The  defendant,  therefore,  did  not  enter  into 
the  agreement  on  his  own  behalf,  nor  was  the  consideration- 
money  for  the  purchase  to  be  paid  to  him  on  his  own  ac- 
count ;  for  it  is  therein  stated,  that  the  defendant,  in  considera- 
tion of  1500/.  to  be  paid  by  the  plaintiff,  not  to  the  defendant 
as  principal,  but  as  thereinafter  mentioned,  the  latter,  for 
Randall,  his  heirs,  executors,  and  administrators,  promised 
to  make  out  a  good  title  to  the  premises,  at  the  costs  of 
Randall : — in  consideration  whereof,  the  plaintiff,  on  having 
such  good  title  produced,  agreed  to  pay  to    the  defendant, 

vol.  v.  T 
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1821.        me  to  be  in  point  for  the  defendant,  and  I  am  therefore 
of  opinion  that  a  nonsuit  must  be  entered. 


Spittle 

r. 

Laykndek. 


Mr.  Justice  Bubhough. — It  appears  to  me,  that  the 
execution  of  this  agreement  by  the  respective  parties  mty 
be  considered  as  one  transaction.  Randall  must  be  taken 
as  the  principal,  as  he  ratified  it  very  shortly  after  it  was 
executed  by  the  defendant,  and  manifested  by  the  me- 
morandum and  his  signature,  that  the  latter  acted  ss 
bis  agent,  and  that  he  sanctioned  the  agreement  he  had 
entered  into  on  bis  behalf.  If  the  same  terms  bad  been 
used  throughout  the  body  «C  the  instrument,  as  were  adopted 
at  the  beginning,  the  intention  of  the  parties  would  be  ma- 
nifest, aud  the  question  would  stand  on  its  true  ground. 
The  cases  of  Applet  on  %.Bink$  and  Burrell  v.  Janes,  are 
altogether  distinguishable  from  the  present,  as  in  the 
former,  the  defendant  bound  himself  by  deed,  and  in  the 
latter,  the  defendants  undertook  as  solicitors  of  the  as- 
signees, and  not  as  their  agents ;  and  if  they  were  not 
bound  by  that  undertaking,  no  one  else  would,  for  the 
import  of  the  instrument  was,  not  that  the  assignees  un- 
dertook through  the  medium  of  the  defendants  as  their 
solicitors  ;  but  that  the  defendants  themselves  undertook, 
as  actiug  in  the  capacity  of  solicitors.  Here,  however, 
the  defendant  acted  as  the  agent  of  Randall,  and  on  his 
behalf;  and  he  afterwards  adopted  the  acts  done  by  him  as 
such,  by  signing  and  sanctioning  the  agreement. 

Mr.  Justice  Richardson. — I  think  there  is  an  obscu- 
rity in  some  parts  of  this  instrument;  but  taking  the  whole 
of  it  together,  1  fully  concur  in  opinion  with  the  rest  of  tbe 
Court,  and  more  particularly  so,  as  the  memorandum  and 
signature  by  Randall  were  so  soon  added  to  it,  that  it  may  be 
considered  as  forming  part  of  the  same  transaction.  It  is 
clearly  expressed  at  the  head  of  the  agreement,  that  the 
defendant  acted  only  as  agent   for  Randall,  and   that  he 
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thereby  promised  for  him,  his  heirs,  executors,  and  admini-         1821. 

strators.     That,  therefore,  distinguishes  this  case  from  that        Sfittlb 

of  Applet  on  v.  Binks.  where  the  defendant  covenanted   for     T      v 

.  .  .  Lavender. 

himself  and  his  heirs.     Here  the  difficulty  arises  from   the 

name  of  the  defendant  being  afterwards  inserted  by  mistake  for 
that  of  Randall;  for  he  promised,  that  he,  the  defendant,  hit 
heirs  and  assigns,  and  every  other  person  claiming  any  right, 
title,  or  interest  under  him,  or  any  other  person  whomso- 
ever, of,  in,  or  to  the  premises,  should  make  out  and  pro- 
duce a  good  title  thereto,  but  at  the  proper  costs  and 
Charges  of  Randall,  and  also  by  such  conveyances  as  the 
plaintiff  should  reasonably  deviil*  or  require.  This  clearly 
shews  the  intention  of  the  parties  to  have  been,  that  Ran* 
Ball  should  make  out  the  title  of  conveyance,  and  not  the 
defendant.  On  looking  therefore,  to  the  whole  of  the  in- 
strument, the  defendant  acted  merely  as  the  agent  of  Ran- 
dall, and  referred  to  him  as  bis  principal,  who  afterwards 
sanctioned  his  acts,  and  confirmed  the  agreement  he  had 
entered  into  on  his  behalf.  This,  therefore,  must  be 
considered  as  one  transaction,  and  the  rule  to  enter  a  non- 
suit must  be  made 

Absolute. 


M 
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Thursday,  Thomson  v.  Adam, 

Feb.  8. 


Where,  by  a  This  was  an  action  of  assumpsit  for  money  had  and  re- 
ffoods  wcre°fo  ceived,  and  brought  by  the  plaintiff  to  recover  the  sum  of 
"^ttedefen-  2^*  1  ls'f  *****%  lhe  Dett  proceeds  arising  from  the  sale  of  a 


dant,  nett        cargo  of  oranges,  which  were  consigned  to  the  defendant, 

proceeds  paid  , 

to  the  plain-      under  a  bill  of  lading,  which  stated  that  "  three  hundred  and 

hit 'aligns  hc  seventy  six  boxes  of  oranges  had  been  shipped  by  one  Leslie, 

frJUht?oyth  *°  be  delivered  iu  London,  to  Mr.  John  Adam,  (the  defen- 
•aid  goods  as  dant),  nett  proceeds  paid  io  Hugh  Thomson,  Esq.,  (the  plaia- 
party  :"-tie~id,  tiff)>  as  ftr  advice,  or  to  his  assigns,  he  or  they  paying  freight 

^wS^bepaid  for  the  8aid  «oocls  **  Ptr  charter-party."  The  vessel  had 
by  the  defen-     been  chartered    by  Leslie  and  the  defendant*  on   a  voyage 

dant,  and  that     _  _.       ,  '      ,  _.  ,      _  ...  ,  ,  ,       . 

the  nett  pro-  from  London  to  of.  Michaefs,  and  back ;  and  was  delayed 
paid  the  plain-  on  account  °f  ^e  improper  conduct  of  the  master ;  and  oa 
tiff  were  what   her  arrival  in   London    from    the  homeward   voyage,  the 

remained  after  J^  * 

such  freight      oranges  were  sold  by  the  defendant,  at  two-thirds  less  than 

ohargeshad  diey  otherwise  would  have  done,  in  consequence  of  the 
been  satisfied.    delay     ^^  frejgllt  and  olher  charges  amounted  to  1G8/. 

more  than  the  sum  received  on  their  sale.  An  action  was 
brought  on  the  charter-party,  against  the  defendant  for  freight, 
which  was  resisted  by  the  advice  of  the  plaintiff,  who  con- 
tended that  the  freight  was  to  be  paid  by  him  under  the  bill 
of  lading,  and  consequently  that  he  was  entitled  to  the  pro- 
ceeds of  the  sale  of  the  oranges ; — that  the  owners  could  not 
recover,  on  account  of  the  improper  conduct  of  the  master, 
and  that  they  were  liable  to  defendant  and  Leslie  as  charterers 
in  a  larger  sum  than  the  freight  claimed. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Term,  the 
Jury  found  a  verdict  for  the  plaintiff,  but  leave  was  given  the 
defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit,  in  case 
the  Court  should  be  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover. 
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Mr.  Serjt.  Vaughan  on  a  former  day  in  this  Term  having        1821. 
accordingly  obtained  a  rule  nisi,   on  the  ground,   that  the 


Thomion 


Adam. 


plaintiff  was  not  entitled  to  the  nett  proceeds  of  the  oranges  « 

under  the  bill  of  lading,  until  the  freight  had  been  paid  by 
the  defendant,  who  was  liable  to  be  sued  for  it,  as  consignee ; 
at  that  was  the  ordinary  construction  to  be  put  on  the  in- 
strument, that  if  the  freight  and  charges  were  paid,  there 
would  be  no  proceeds,  and  that  the  plaintiff  could  be  only 
entitled  to  recover  the  surplus  after  such  freight  was  paid. 

Mr.  Serjt.  Lens  now  shewed  cause,  and  insisted  that  the 
plaintiff  was  entitled  to  recover  the  sum  for  which  the  oranges 
were  sold,  as  he  was  the  person  really  and  bonajide  interested 
in  them ;  that  the  defendant  was  merely  consignee  for  the 
purpose  of  the  sale,  and  that  he  was  not  liable  to  pay  the 
freight,  but  the  plaintiff,  to  whom  the  nett  proceeds  were  to 
be  paid  by  the  bill  of  lading.  The  words  he  or  they  paying 
freight,  can  only  refer  to  the  last  antecedent,  which  was  Thorn" 
son  (the  plaintiff)  and  he  is  consequently  entitled  to  recover. 

Mr.  Serjt.  Vaughan,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Dallas. — I  entertained  no  doubt 
whatever  at  the  trial,  nor  do  I  now ;  the  only  question  is, 
whether,  under  the  terms  of  the  bill  of  lading,  the  plaintiff  or 
defendant  is  to  pay  freight  ?  If  the  words  "  nett  proceeds  to 
Hugh  Thomson,  or  to  his  assigns,"  had  not  been  inserted 
therein,  or  if  they  had  been  included  in  a  parenthesis,  it 
would  have  been  quite  clear  that  the  freight  must  have 
been  paid  by  the  defendant;  the  effect  of  those  words  is, 
that  the  nett  proceeds  were  to  be  paid  to  the  plaintiff,  but 
such  proceeds  are  only  those  which  may  remain  after  the 
freight  and  other  charges  are  paid.  « 

Mr.  Justice  Park.— I  also  think  that  this  case  is  altoge- 
ther free  from  doubt ;   the  printed  words  adopted  in  the  bill 
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of  lading,  are  in  the  usual  form.  Those  of  «  or  to  bis  as- 
signs," related  to  the  defendant,  to  whom  the  cargo  was  con- 
signed, and  who  was  bound  to  pay  the  freight,  after  which  be 
was  to  pay  the  nett  proceeds  to  the  plaintiff.  Though  it  it 
stated  that  such  proceeds  were  to  be  paid  to  the  latter,  it  is 
quite  clear  that  he  could  not  be  entitled  to  them  until  the 
freight  had  been  paid  by  the  defendant  as  consiguee. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Richardson.— It  is  quite  clear  that  the 
freight  was  to  be  paid  by  the  defendant,  to  whom  the  oranges 
were  consigned.  If  the  bill  of  lading  were  to  be  construed 
as  contended  for  by  my  Brother  Lens,  it  would  raiae  a  con- 
dition precedent  by  the  plaintiff  to  pay  freight,  but  the  mere 
introduction  of  the  words  "nett  proceeds"  paid  to  him,  does 
not  alter  or  vary  the  liability  of  the  defendant,  aa  consignee, 

to  pay  freight. 

Rule  absolute. 


Saturday, 
Feb.  10. 

Where  two 
makers  of  a 
promissory 
note  gave  it  to 
a  creditor  of 
their  testator, 
whereby  **  as 


Childs  r.  Monins  and  Bowles. 

I  his  was  an  action  of  assumpsit  on  a  promissory  note. 

The  first  count  of  the  declaration  stated,  that  the  defendants 

made  the  note  in  question,  and  thereby  promised  to  pay  the 

sum  of  200/.  to  the  plaintiff  on  demand,  together  with  lawful 

executors  they  interest  for  the  same  : — By  means  whereof,  and  by  force  of 

severally  and  •  ■    . 

jointly  pro-        the  statute,  they  became  liable  to  pay  that  sum,  with  interest, 

mined  to  pay  on 
demand,  with 
interest :"' — 
Held,  that  they 
were  person- 
ally liable.      Plea,  that  the  defendants  were  executors,  and  made  the  note  as 
such,  and  plene  administruverunt  prtettr.    Special  demurrer  thereto  that  they  bad 
thereby  made  themselves  personally  liable,  and  admitted  that  they  had  a«sets 
for  the  payment  of  the  note,  and  that   it  mipht  have  been  given  for  their  own 
debt,  and  that  they  having  promised  to  pay  with  interest,  they  could  not  become 
liable  for  it  in  their  representative  character  '.(—Held,  that  such  plea  vtas  bad. 
and  afforded  no  answer  to  the  action. 


to  the  plaintiff.    The  second  count  stated,   that  they  made 
the  note  as  executors  to  one  Thomas  Taylor,  deceased,  and 
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promised  to  pay  accordingly.     There  were  also  counts  fob       1831. 
money  paid,  money  had  and  received,  and  on    an  account      chium 
stated.      The  defendant  Monins  pleaded,  first,  the  general  •• 

issue — secondly,  to  the  second  count  of  the  declaration,  that 
heretofore,  to  wit,  on,  Sec.  at,  &c.  he  and  Bowie*  were  the 
executors  of  the  last  will  and  testament  of  Thomas  Taylor, 
deceased  ;    and  as  such  executors,  they  made  the  promissory 
note  in  that  count  mentioned,  in  the  words  and  figures  follow- 
ing, that  is  to  say  : — "  Ringwould,  28th  Dee.  1816.     As  ex- 
ecutors to  the  late  Thomas  Taylor,  of  Ringwould,  we  severally 
and  jointly  promise  to  pay  to  Mr.  Nathaniel  Childs,  the  sum 
of  9QQL,  on  demand,  together  with  lawful  interest  for  the 
same.    J.  Monins,  P.  Bowles,  Executors/' — and  that  they 
bad  fully  administered   all  Taylor's  goods  which  have   ever 
come  to  their  bands,  as  executors,  except  goods  of  the  value 
of  40/.     The  defendant  Bowles  pleaded  the  general  issue; 
The  plaintiff,  in  bis  replication,  joined  issue  on  the  first  plea 
pleaded  by  Monins,  and  demurred  specially  to  the  second, 
and  assigned  for  causes,  that  the  defendants  had,  by  the  not* 
in  the  second  count  mentioned,  made  themselves  personally 
liable  to  the  plaintiff,  and  that  they  had  in  and  by  the  said  note 
admitted,  that  they  had  assets  in  their  hands  for  the  payment  of 
the  said  note,  and  that  it  did  not  appear  that  the  said  note 
was  given  for  a  debt  of  the  said  Thomas  Taylor,  but  might 
have  been  given  as  a  debt  of  the  said  executors  since  the 
death  of  the  said  Thomas  Taylor,  and  that  the  defendants 
had  promised,  in  and  by  the  said  note,  to  pay  the  sum  of 
200/.,  with  lawful  interest,  and  that  they  could  not,  in  their 
representative  capacity  of  executors,  become  liable   for  the 
interest  due  thereon,  and  that  the  defendants   had  become 
personally  liable,  because   they  had  severally  and  jointly  pro- 
mised to  pay,  with  interest,  the  sum  in  the  said  note  men- 
tioned, which   note  gives  a  right  of  action  against  the  ex- 
ecutors of  one  of  the  defendants  who  shall  first  die,  and  on 
that  event,  agaiust  the  other  defendant,  as  the  survivor,  and 
the  last-mentioned  executor  could  not  be  liable  or  sued  as 
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1821.       executor  of  the  said  Thomas  Taylor,  and  that  the  plea  should 

C**iid        ^*ve  '*een  P'ea<*e<*  *n  abatement  and  not  in  bar,  and  that  it 
v.  vyas  in  other  respects,  uncertain,  informal,  and  insufficient, 

&c    The  defendant  Motrins  joined  in  demurrer.    The  cause 
now  came  on  for  argument,  when  ' 

Mr.  Serjt.  Taddy,  in  support  of  the  demurrer,  submitted 
that  the  plea  id  question  was  no  answer  to  the  defendant  Mo- 
ju'jis's  liability  on  the  note  on  which  the  action  was  founded. 
The  promise  to  pay,  was  an  admission  of  assets.  At  all 
events,  it  must  be  inferred,  that  both  the  defendants  had 
assets  in  their  bands  at  the  time  of  the  death  of  their  testator, 
if  not,  they  would  not  have  bound  themselves  to  the  plaintiff. 
Further,  by  the  terms  of  the  note,  they  made  themselves  liable 
to  pay  at  all  events,  and  not  out  of  a  particular  fund,  as  in 
J&mey  v.  Herle  (a);  and  as  the  payment  Was  to  be  made 
with  interest,  it  implies  that  it  was  to  take  place  on  a 
future  day,  which  would  constitute  a  forbearance  on  the 
part  of  the  plaintiff  to  sue  them  for  a  debt  arising  in  their 
own  time,  and  raise  a  sufficient  consideration  on  the  part  of 
the  defendants  to  render  themselves  personally  liable. 

Mr.  Serjt.  Faughan,  contri. — The  second  count  of  the 
declaration,  which  is  founded  on  the  note,  is  bad  in  itself,  as 
it  states  that  the  defendants  are  liable  as  executors,  or  at  all 
events  the  plea  is  a  complete  answer  to  it.  They  are  not 
personally  liable,  nor  can  judgment  be  entered  up  against 
them  de  bonis  propriis,  for  they  have  pleaded  that  they 
made  the  note  as  executors  and  not  in  their  own  right.  Al- 
though the  promise  was  in  writing,  and  by  the  statute  of 
frauds,  an  executor  is  not  liable  personally  without  a  written 
promise,  yet  such  promise  does  not  render  him  liable  at  all 
events,  unless  there  be  an  adequate  consideration,  liann  v. 
Hughes  (b) :  and  here  it  does  not  appear  that  there  was  any 
sufficient  consideration  for  such  promise.  It  is  true,  that 
if  the  note   was  given  in  consideration    of  forbearance,  it 

(a)  S  Ld.  Raytn.  1361.    *       (6)  7  Term  Rep.  350,  *. 
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would  make  (he  defendants   personally  liable,  but  a  mete 
promise    to   pay  on  demand,  makes  them   chargeable  only 
in  respect  of  assets,  and  not  otherwise;   for  a   bare  pro- 
mise by  an  executor   to   pay,  does  not  make  him  liable  to 
answer  out    of  his  own   estate,  but  he  is  chargeable  only 
as  executor,  and  to  the  extent  of  the  assets  in  his  hands, 
in  the  same  manner  as  he  would  have  been,  bad  no  such 
promise  been  made  (a).     In  Hemhall  v.  Roberts  (6),  a  dis- 
tinction  was  taken  between  terming  a  party  executor,    or 
describing  him  as  such  in   a  declaration  ;   and  it  was  there 
decided,  that  where  a  count  upon  an  account  stated  with  the 
plaintiff,  did   not  say  as  executrix,   but    merely   styled  her 
executrix,    that    it    could    not    be  joined  with  counts  or 
promises  to  the  testator,  because  evidence  of  an  account 
stated  with  the  plaintiff  in  her  own  right  would  have  sup* 
ported  that  count.    The  defendants  merely  describing  them* 
selves  as  executors  in  the  npte  is  not  material,  and  may  be 
rejected  as  surplusage ;  and  in  Brigden  v.  Parkes  (c),  where 
the  three  first  counts  of  a  declaration  in  assumpsit  against 
executors,  stated   promises  made  by  the  testator;  and  the 
fourth  was  for  money  had  and  received  by  the  defendants  u  as 
such  executors  as  aforesaid,"  stating  a  promise  to  pay  by  them, 
as  executors   as  aforesaid,  and  the  last  was  upon  an  account 
stated  by  the  defendants  "  executors  as  aforesaid/'  and  stating 
the  promise  to  pay  in  the  same  manner  ; — the  declaration  was 
held  bad  on  general  demurrer.     So,  here,  the  defendants  were 
charged  personally  in  the  first  count  of  the  declaration,  and 
in  the  second  the  note  and  promise  were  stated  to  have  been 
made  by  them  as  executors.    That,  therefore,  was  a  misjoin- 
der, and  the  plaintiff  is  not  entitled  to  recover  on  the  record 
as  it  now  stands.     Although  in  King  v.  Thorn  (d),  it  was 
decided,  that  where  the  payee  of  a  bill  of  exchange  indorsed  it 
to  A.  and  B.  as  executors,  they  might  declare  as  such  in  an 
action  against  the  acceptor,   and  Mr.  Justice  Buller  there 

(a)  2  Wins.  Saund.  137,*.— (6)  5  East,   150. (c)  2  Bo§.  &  PnL 

424. (<i)  1  Term  Rep.  487. 
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1821.        said  (a),  that  "  (be  only  question  in  such  cases  was,  whether 
s^/-w         the  sum.  when  recovered,  would  be  considered  as  assets  of  tba 

CUILPS  ' 

«.  testator/'  still,  here,  the  note  given  by  the  defendants  was 

not  negotiable ;  it  was  neither  made  payable  to  bearer  or 
order,  nor  was  it  transferable  by  indorsement,  but  merely  aa 
engagement  by  the  defendants  as  executors  to  pay  a  debt  to 
the  plaintiff  on  demand.  He  therefore  should  have  sued 
them  in  that  capacity  alone,  and  although  they  reduced  their 
promise  into  writing,  it  did  uot  tend  to  enlarge  their  liability. 

Mr.  Serjt.  Taddy,  in  reply. — There  can  be  no  question  as 
to  the  misjoinder9  as  the  demurrer  is  founded  on  the  plea  to 
the  second  count  only,  and  not  to  the  whole  of  the  declaration. 
The  effect  of  the  note  itself  is  therein  set  out,  and  not  the 
mere  description  of  the  parties  to  it.  The  defendants  thereby 
promised  to  pay  the  plaintiff  on  demand,  with  interest,  from 
the  time  of  making  the  instrument.  They  must,  therefore,  be 
liable  for  the  payment  of  such  interest  in  their  own  right, 
although  they  promised  to  pay  as  executors.  The  cases  of 
Goring  v.  Goring  (6),  and  Treveniun  v.  Howell  (c),  are  con- 
clusive to  shew,  that  if  an  executor  promises  to  pay  a  debt 
at  a  future  day,  it  becomes  his  own,  and  must  be  satisfied  oat 
of  his  own  estate.  As  here,  the  defendants  promised  to  pay 
the  plaintiff  on  demand,  such  demand  must  necessarily  be 
made  by  him  subsequently  to  the  date  of  the  note,  and  aa  they 
engaged  to  pay  with  interest,  it  was  an  admission  that  they 
had  assets  at  the  time  the  note  was  given,  and  amounted  to  a 
request  of  forbearance  by  the  plaintiff  to  sue  them,  which 
would  raise  a  good  consideration,  although  they  had  then  do 
assets. 

Lord  Chief  Justice  Dallas. — In  this  case,  the  defendants 
promised,  as  executors,  to  pay  a  certain  sum,  with  in* 
terest,  to  the  plaintiff,  and  it  has  been  insisted  that  they 
cannot  be  personally  liable,  as  they  have   merely  promised 

(a)  1  T«nn  Rep.  489.  (6)  YeW.  11. («>  Cro.  EUx.  91. 
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as  such.  Whether  this  be  so  or  not,  must  not  depended  1821. 
such  promise  alone,  but  on  the  whole  of  the  note  as  taken*  JT^* 
together,  which  is  in  the  following  words,  w;—  "As  exe*  «. 

cutors  to  the  late  Thomas  Taylor,  we  severally  and  jointly 
promise  to  pay  to  Childs,  (the  plaintiff)  200/.  on  demand, 
togetlier  with  lawful  interest  for  the  same." — It  is  neces- 
sary in  the  first  place,  to  consider  the  effect  of  the  words 
"  on  demand."  If  the  demand  bad  been  mdde  immediately 
after  the  note  was  given,  they  would,  by  subjecting  themselves 
to  it,  have  confessed  that  they  had  assets  remaining  in  their 
hands  out  of  the  estate  of  the  testator,  sufficient  to  satisfy  it. 
If  they  intended  to  limit  their  liability  as  executors,  they  might 
have  added,  that  the  sum  in  question  was  to  be  paid  out  of 
the  estate  of  Taylor,  their  testator,  when  they  should  have 
funds  in  their  hands  for  that  purpose ;  but  by  the  terms  of  the 
note,  they  promised  not  only  to  pay  absolutely  on  demand, 
which  implies  that  they  would  pay  when  called  on  so  to  do, 
and  at  all  events ;  but  they  further  engaged  to  make  the  prhv 
cipal  sum  payable  with  interest.  That,  therefore,  of  necessity 
implies,  that  they  had  sufficient  property  in  their  hands  from 
the  testator's  estate,  to  enable  them  to  satisfy  such  demand. 
Further,  by  their  engagement  to  pay  interest  on  the  note, 
they  induced  the  plaintiff  to  forbear  to  sue  for  his  demand, 
and  by  so  doing,  made  themselves  personally  and  individually 
liable,  and  not  as  executors  only,  for  they  jointly  and  se- 
verally promised  to  pay  the  amount  of  the  note  on  demand. 
In  the  plea  in  question,  the  defendants  have  stated,  that  they 
have  fully  administered  all  the  goods  of  Taylor  which  have 
ever  come  to  their  hands  as  executors,  except  goods  of  the 
value  of  40/.  and  that  they  had  not,  on  the  commencement  of 
this  suit,  or  since,  any  of  his  goods  to  be  administered, 
except  as  aforesaid ;  but  they  do  not  state  that  they  had  no 
assets  in  their  hands  when  the  note  was  given  :  although  they 
thereby  admitted  that  the  plaintiff  had  a  demand  on  them  at 
that  time.  If  executors  were  not  to  be  deemed  liable  on 
6uch  a  promise  as   the  present,  they  would  be  enabled  to 
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1821.        defraud  any  individual  creditor  of  their  testator.    This,  there- 
fore,  appears  to  me  to  be  not  only  a  promise  to  pay  oa 
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r.  demand,  but  to  fall  expressly  within  the  principle  laid  dowa 

in  Goring  v.  Goring,  because,  as  interest  was  to  be  added  to 
tire  original  debt,  it  necessarily  imports  a  promise  of  pay- 
ment on  a  future  day,  in  which  case,  the  defendants  as  exe- 
cutors, made  the  debt  their  own;  and  I  am  therefore  of 
opinion,  that  they  are  liable  in  this  action. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Bujutouoii.— The  plea  in  question  appears 
to  me  to  be  totally,  inapplicable  to  the  count  to  which  it 
refers,  and  affords  no  answer  to  the  charge  contained  therein. 
The  mere  insertion  in  the  note,  of  the  words  "  as  executory? 
cannot  alter  the  case,  if  die  plaintiff  has  a  demand  against 
them  in  their  own  Tight,  and  not  in  their  capacity  of  executor* 
By  the  terms  of  the  note,  they  promised  to  pay  the  plaintiff 
a  sum  on  demand.  If  they  were  merely  liable  as  executors* 
they  should  have  stated  in  the  note  that  such  payment  should 
be  made,  when  assets  of  their  testator  should  come  to  their 
hands,  to  have  enabled  them  to  do  so  ;  but  according  to  the 
terms  of  the  note,  they  admitted  that  tbey  had  assets  at  the 
time  it  was  given ;— besides,  they  promised  to  pay  a  certain 
sum  to  the  plaintiff  on  demand,  with  interest.  Such  interest 
could  not  be  chargeable  on  the  estate  of  their  testator,  and 
they  therefore  rendered  themselves  personally  liable.  They 
could  only  charge  his  estate  for  the  original  debt,  and  si-* 
though  the  giving  the  note  in  question  might  not  have 
amounted  to  the  admission  of  assets  in  their  hands  at  thetunej 
still,  by  the  promise  of  the  payment  of  interest  thereon,  they 
made  the  debt  their  own,  as  it  clearly  shewed  that  it  was  to 
be  paid  on  a  future  day,  and  amounted  in  effect  to  a  request 
to  the  plaintiff  to  forbear  to  sue  them  for  the  original' 
demand. 
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Mr.  Justice  Richardson. — The  whole  of  the  argument       1821. 

for  the  defendants  rests  on  the  introduction  of  the  words  "  as       J^** 
,  .  .         Child* 

executors'  in  the  second  couut  of  the  declaration,  and  it  is  ». 

therefore  necessary  to  consider,  whether  the  insertion  of  those 
words  in  the  note  in  question,  only  rendered  them  liable  to 
the  extent  of  assets  which  might  thereafter  arise  to  them  from 
the  estate  of  their  testator,  or  whether  they  intended  to  make 
themselves  personally  responsible.  For  this  purpose,  it  is  ne- 
cessary to  look  at  the  whole  of  the  note  by  which  they  promis- 
ed to  pay  severally  and  jointly.  Their  liability  would,  there- 
fore, have  survived  to  their  representatives.  They  have  also 
promised  to  pay  on  demand  and  with  interest.  This,  therefore, 
imports  that  the  sum  for  which  the  note  was  given  was  not 
to  be  paid  immediately,  but  that  time  was  to  be  allowed  them 
for  that  purpose.  That  is  in  the  nature  of  a  forbearance 
by  the  plaintiff  to  sue  them  for  bis  demand.  Although 
they  may  now  have  fully  administered  the  effects  of  the 
testator,  except  a  certain  sum,  as  stated  in  their  plea,  it 
is  no  answer  to  the  plaintiff's  right  of  action,  which  was  not 
commenced  until  four  years  after  the  note  was  given,  at  which 
time  the  plaintiff's  demand  accrued.  The  case  of  Goring  v. 
Goring  appears  to  me  to  be  of  itself  sufficient  to  shew, 
that  the  defendants  are  personally  liable ;  but  in  Barry 
v.  Rush  (a),  where  the  defendant  bound  himself  "  as  ad- 
ministrator," to  abide  by  an  award  to  be  made  touching 
matters  in  dispute  between  his  intestate  and  another ;  and  the 
arbitrators  awarded,  that  he  "  as  administrator"  should  pay ; 
it  was  held,  that  he  could  not  plead  plene  administravit  to 
the  debt  on  the  bond,  for  that  the  entering  into  the  bond 
amounted  to  an  admission  of  assets,  and  that  the  defendant 
should  not  afterwards  be  permitted  to  dispute  it.  So,  in 
Worthingion  v.  Barlow  (b),  it  was  decided,  that  if  an  arbi- 
trator under  a  reference  between  A.  and  JB.  administrator, 
award  that  B.  shall  pay  a  certain  sum  as  the  amount  of  A.'s 
demand,   B.  cannot  afterwards  object  that  he  had  no  assets, 

(a)  1  Term  Rep.  691.      /      (b)  7  Term  Rep.  453. 
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but  may  be  attached  far  non-payment.  So,  here,  1  think 
.the  defendants  have  taken  this  debt  on  themselves,  by  giving 
the  note  in  question,  and  consequently  that  they  are  person- 
ally liable  to  the  plaintiff  in  this  action. 

Judgment  for  the  plaintiff. 


Saturday, 
Feb.  10. 

Where  the 
mortgagee  of 
a  bankrupt's 
estate  called 
oil  the  com- 
missioners to 
direct  a  sale, 
under  Lord 
Loughborough'* 
order  of  March, 
1794,  and  be- 
came the  pur- 
chaser at  such 
•ale : — Held, 
that  in  an  ac- 
tion for  money 
paid,  brought 
by  the  solici- 
tors to  the  as- 
signees, he  was 
liable  to  reim- 
burse them  the 
expences  of  ad- 
vertisements, 
and  the  com- 
missioners' 
fees  for  their 
attendance  to 
perfect  such 
sale,  although 
the  estate  sold 
was  insuffi- 
cient to  cover 
the  sum  origi- 
nally advanced 
by  such  mort- 
ice*. 


Bowlbs  and  Chitty  ?.  Periling. 

This  was  au  action  of  assumpsit  for  money  paid.  The 
declaration  contained  the  usual  money  counts.  Plea,  Ge- 
neral Issue. 

.  At  the  trial  of  the  cause  before  Mr.  Baron  Wood,  at  the 
last  Assizes  at  Dorchester,  a  verdict  was  found  for  the 
plaintiffs!  damages  22L  10*.,  subject  to  the  opinion  of  this 
Court  on  the  following  case  : — 

Richard  Messiter  being  seised  of  a  freehold  manor  and 
estate  at  Shaftsbury,  mortgaged  the  same  to  the  defendant, 
in  the  year  1812,  for  7000/.  In  1816,  a  commission  of 
bankruptcy  issued  against  Messiter,  under  which  he  was  de- 
clared a  bankrupt,  and  assignees  were  chosen,  who  ap- 
pointed the  plaintiffs  their  solicitors  under  such  commission. 

At  the  time  of  Messiter's  bankruptcy,  he  owed  the  defen- 
dant the  above  sum  of  7000/.,  together  with  a  considerable 
arrear  of  interest.  His  estate  paid  no  dividend,  being  scarcely 
sufficient  to  defray  the  charges  of  the  commission.  The  de- 
fendant, in  order  to  obtain  bis  money,  made  application  to  the 
plaintiffs,  through  his  attorney,  to  learn  when  the  next  meet- 
ing of  the  commissioners  of  the  bankrupt  Messiter,  would  be 
held.  A  day  was  afterwards  fixed,  and  the  defendant's  at- 
torney having  been  informed  of  the  circumstances  by  the 
plaintiffs,  attended  at  Bath  at  that  meeting,  in  order  to 
obtain  from  the  commissioners  the  necessary  order  for  the 
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sale  of  the  estate   mortgaged  by  Messiter  to  the  defendant.         1821. 
The  meeting  was  also  attended  by  the  plaintiffs'  clerk,  and 
the  defendant's  attorney  signed  a  memorandum,  which,  after 
reciting,  that  "  in  consideration  of  7000/.  paid  by  the  defend-     ?***!"<»• 
ant  to  Messiter,  the  latter,  by  indenture,  granted,  bargained) 
sold,    released  and  confirmed,    a  certain  farm  and  lands, 
in  the  county  of  Dorset : — to  hold  the  same  to  the  defendant, 
his  heirs  and  assigns  for  ever,  but  subject  to  a  proviso  for 
making  the   same   void,   on   payment  of  the  said  sum   of 
7000/.,  with  interest : — that   a  commission  of  bankrupt  had 
been  lately  issued,    and  was   then    in   prosecution    against 
Messiter ;  and  that  the  defendant,  being  desirous  that  the 
farm  and  lands   comprised  in   the  indenture  of   mortgage 
might  be  sold,  and  the  money  arising  therefrom,  applied  in 
the  first   place,  in  the  payment  of  the  expences  attending 
such  sale,  and  then  in  satisfaction  of  what  should  be  found 
to  be  due  to  the  defendant,  for  principal,  interest,  and  costs 
on  the  said  mortgage   security ;— he  the   said  attorney,  did 
thereby,   on  the  part  of  the   defendaut,   pray  the  commis- 
sioners acting  under  the  commission  against  Messiter,  to  in- 
quire whether  the  defendant  was  mortgagee  of  any  part  of 
the  bankrupt's  estate,  and  for  what  consideration,  and  under 
what  circumstances ;    and  that  if  they  should  find  the  de- 
fendant  to   be  such  mortgagee,  they  should   then   proceed 
to    take  an  account  of   the  principal,  interest,   and    costs 

■ 

due  on  such  mortgage,  and  of  the  rents  and  profits  received 
by  such  mortgagee,  or  any  person  for  his  use,  and  that  they 
should  then  cause  due  notice  to  be  given  iu  the  London 
Gazette,  and  such  other  of  the  public  papers  as  they  should 
think  fit,  when  and  where  the  said  mortgaged  premises  were 
to  be  sold,  and  that  such  sale  should  be  made  accordingly."— 
This  memorandum  was  addressed  to  the  major  part  of  the  com- 
missioners acting  under  Messiter  s  commission,  three  of  whom 
afterwards  proceeded,  and  made  the  following  order,  at 
Bath,  in  conformity  to  that  of  Lord  Loughborough,  of  the  8th 
vol.  v.  u 
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1821.  March,  1794(a).-VThey  found,  that  there  was  doc  on  the 
said  mortgage9  the  principal  sum  of  7000/.,  and  a  consider- 
able arrear  of  interest,  and  therefore,  in  pursuance  of  the 
application  made  to  them  by  the  defendant's  attorney,  they 
ordered  and  directed,  that  the  several  lands  comprised  in  the 
said  indenture  of  mortgage,  should  be  sold  by  public  auc- 
tion, and  that  the  defendant  should  proceed  to  the  sale 
thereof,  and  that  notice  should  be  given  in  the  London  Ga- 
zette, and  in  several  other  public  newspapers ;  and  that  the 
assignees  of  Messiter,  and  all  proper  persons,  should  join 
with  the  defendant  in  the  conveyances  to  the  purchaser  or 
purchasers  thereof;  and  that  the  monies  to  arise  from  such 
sale  should  be  applied,  in  the  first  place,  in  payment  of  the 
expences  of  their  meeting  preparatory  to  such  sale,  and  also 
attending  such  sale,  and  then  in  payment  and  satisfaction  of 
the  7000/.,  and  such  arrear  of  interest  as  should  appear  to 
be  due  thereon  to  the  defendant,  and  of  all  costs  incurred 
by  him  in  respect  thereof;  and  that  the  surplus  (if  any) 
should  be  paid  to  the  assignees  of  Messiter ;  but  that  in 
case  the  money  arising  from  such  sale,  should  be  insufficient 
to  satisfy  the  said  sum  of  7000/.,  and  interest,  and  all  costs 
incurred  in  respect  thereof,  then  the  defendant  was  to  be 
admitted  as  a  creditor  under  Messiter's  commission,  for  such 
deficiency,  and  to  receive  a  dividend  thereon  out  of  the  bank- 
rupt's estate,  ratcably,  and  in  proportion  with  the  rest  of 
his  creditors. 

In  pursuance  of  this  order,  an  advertisement  for  the  sale 
of  the  estate  was  drawn  up  by  the  defendant's  attorney,  and 
sent  by  him  to  the  plaintiffs,  to  peruse,  on  the  part  of  the 
assignees.  Advertisements  were  afterwards  inserted  in  die 
newspapers,  and  the  defendant's  attorney  was  at  the  sale 
declared  purchaser,  on  behalf  of  the  defendant,  for  the  sum 
of  4457/.     The  defendant's  attorney  prepared  a  draft  of 

(a)  See  Whitniarsh's  Bank.  Laws,  2d  edit  480. 
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conveyance,  and  sent  it  to  the  plaintiffs  for  their  approval,  1821* 
on  the  part  of  the  assignees.  The  draft  being  ultimately  rT*^ 
approved  of,  the  plaintiffs  procured  its  execution  by  all  the  _  e. 
parties  concerned.  The  plaintiffs  proved  the  following  pay- 
ments to  have  been  made  by  them,  viz.  £/.  8s.  for  adver- 
tisements of  the  sale  of  the  estate,  and  20/.  2s.  for  the  at- 
tendance of  the  commissioners. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  i  If  they  were,  the 
verdict  was  to  stand ;  but  otherwise  a  nonsuit  was  to  be 
entered.    The  case  now  came  on  for  argument,  when 

Mr.  Serjt.  Bosanquet,  for  the  plaintiffs,  submitted,  that  the 
defendant  was  liable  in  law  for  the  expences  attending  the  sale 
in  question,  although  he  was  the  purchaser  as  well  as  mort- 
gagee. If  a  third  person  had  been  the  buyer,  the  expences 
would  clearly  have  been  deducted  out  of  the  purchase- 
money  in  the  first  instance,  and  the  balance  paid  over  to  the 
defendant  as  such  mortgagee,  in  part  payment  of  his  prin- 
cipal and  interest.  He,  therefore,  cannot  be  placed  in  a 
better  situation  than  if  the  estate  had  been  sold  to  another. 
After  the  sale,  it  was  the  duty  of  the  solicitors  to  the  com- 
mission to  pay  the  expences  attending  it,  and  deduct  them 
from  the  proceeds  of  the  estate.  At  all  events,  the  plain- 
tiffs were  entitled  to  recover  the  sums  paid  by  them  for  ad- 
vertisements, and  the  attendance  of  the  commissioners.  The 
whole  of  the  proceedings  were  for  the  benefit  of  the  de- 
fendant, and  the  object  of  the  order  by  the  commissioners 
was  to  throw  the  expences  attending  the  sale,  on  the  pur- 
chaser in  the  first  instance,  and  not  to  charge  the  general 
creditors  under  the  commission. 

Mr.  Serjt.  Pell,  contra. — In  order  to  maintain  this  action, 
there  must  be  not  only  a  consideration,  but  an  express  or 
implied  promise  by  the  defendant  to  repay  the  plaintifis  the 

u   2 
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1821.        sums  stated  to  have  been  paid  by  them  for  the  eipences 

Bowles       °^  ^e  8a'e  ln  9uest*OD>  or   a  request  by  him  that  those 

••  sums  should   be   so  paid.      With  respect  to  the  item  of 

Psiiiung.        ,  ^     j.      .        ,       -  ,...  ■  ■     ■ 

2/.  85.  for  the  advertisements  of  sale,  it  ought  to  be  borne 

by  the  creditors  under  the  commission,  as  they  would  have 
•been  benefited  if  the  estate  bad  been  sold  for  more  than  it 
was  mortgaged  to  the  defendant.  He  was  before  entitled  to 
its  value  under  the  mortgage  deed,  and  could  not  be  called 
on  under  the  order  of  the  commissioners,  to  defray  the 
expences  attending  the  purchase.  So,  as  to  the  fees  paid  to 
the  commissioners  for  their  attendance,  it  does  not  appear 
that  the  meeting  was  held  for  the  express  purpose  of  the 
sale  in  question,  or  at  the  request  of  the  defendant,  it 
might,  therefore,  have  been  held  for  general  purposes,  al- 
though it  may  appear  otherwise  from  the  terms  of  the  order. 
The  expences  attending  the  sale,  cannot  be  extended  to  the 
meetings  of  the  commissioners.  The  order  contemplates, 
that  the  land  will  be  at  all  events  sufficient  to  satisfy  the 
debts  due  to  the  mortgagee,  as  well  as  the  expences  of  the 
sale,  as  the  surplus  is  directed  to  be  paid  over  to  die  as- 
signees. But  it  does  not  appear,  that  in  case  of  a  defici- 
ency, the  expences  are  to  be  thrown  on  the  mortgagee. 
As,  therefore,  the  plaintiffs  merely  acted  as  solicitors  to  the 
assignees,  they  cannot  be  entitled  to  recover,  and  more  par- 
ticularly so,  as  they  were  not  requested  by  the  defendant  to 
make  the  payments  in  question. 

Lord  Chief  Justice  Dallas. — Is  it  not  the  duty  of  com* 
missioners  to  take  an  account  of  the  principal  and  interest 
which  may  be  due  to  the  mortgagee,  under  an  order  of  this 
description,  and  direct  them  to  be  paid  to  him,  after 
the  expences  attending  the  sale  shall  have  been  defrayed — 
and  if  the  meeting  bad  not  been  for  the  express  purpose 
of  the  sale  in  question,  would  not  the  defendant  as  pur- 
chaser, have  been  liable  to  reimburse  those  expences  f 
It  appears  to  me,  to  be  extremely  doubtful,  whether  it  was  a 
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general  meeting  or  not,  or  whether  it  was  held  specially  on  1821. 

account  of  the  defendant;  and,  speaking  for  myself,  I  should  BV^"J 

wish  to  have  that  fact  ascertained,  before  I  give  any  decided  v. 

.  .  Psrrincu 
opinion. 


Mr.  Justice  Park. — Although  it  has  been  urged  that  the 
commissioners  might  have  met  for  general  purposes,  still,  it 
appears  that  a  day  was  fixed  for  their  meeting,  in  order  to 
obtain  from   them  the  necessary  order  for  the  sale  of  the 
bankrupt's  estate,  and  that  it  was  made  by  them  accordingly, 
by  which  they  directed  the  mouies  arising  from  the  sale,  to 
be  applied  in  the  first  place,  in  the  payment  of  the  expences 
attending  the  same,  and  then   in  satisfaction  of  the  mort- 
gage-money, and  interest.    The  plaintiffs  acted  as  solicitors 
to  the  assignees,  who  must  be  considered  as  trustees  for  the 
general  creditors,  and  were  responsible  to  the  commissioners 
for  their  fees.     The  defendant  was  culpable  in  having  taken 
an  insufficient  security  for  the  sum  advanced  by  him  to  the 
bankrupt.       I  was  a  commissioner  of  bankrupt  for  many 
years,  and  it  was  the  constant  practice  to  adjourn  to  a  pri- 
vate room,  and  take  accounts  of  this  description,  after  a 
general  meeting  had  been  held,  and  as  those  accounts  were 
investigated  for  the  benefit  of  an  individual,  it  was  taken  as 
a  special  meeting  for  that  purpose,  although  other  business 
had  been  previously  transacted  on  the  same  day.     Here, 
however,  it  may  be  iuferred  from  the  facts  of  the  case,  that 
the  commissioners  met  for  this  special  purpose,  for  it  ap- 
pears that  there  had  been  previous  meetings  relative  to  this 
commission,  and  that  a  day  was  subsequently  fixed,  when 
die  parties  attended,  and  the  necessary  order  for  sale  was 
made.     With   respect  to  the  sum  paid  for  advertisements, 
I  am  clearly  of   opinion,    that   the   plaintiffs   are  entitled 
to  recover,  as  forming    expences    preparatory  to   the  sale, 
for  by  the  terms  of  the  order,  notice  of  such  sale  was  re- 
quired to  be  given   in  the  Gazette,  and    other   provincial 
newspapers. 


Bowles 
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1821.  Mr.  Justice   Burrough. — From  my  experience  as  a 

commissioner  of  bankrupt,  I  do  not  hesitate  to  say,  that 
v.  separate  meetings  may  be  held  for  purposes  of  this  descrip- 

tion, in  the  course  of  the  same  day.  The  sale  was  for  the 
benefit  of  the  defendant  alone,  as  if  the  estate  turned  out 
to  be  inadequate  to  satisfy  the  sum  advanced  by  him,  he 
would  be  enabled  to  prove  the  difference  under  the  com- 
mission. Ought,  therefore,  the  assignees,  or  general  credi- 
tors, to  be  held  responsible  for  the  expences  attending  such 
sale?  The  justice  of  the  case  is  against  the  defendant.  It 
is  true,  that  he  might  have  recovered  under  bis  mortgage- 
deed,  but  the  present  mode  of  proceeding  waa  more  expe- 
ditious and  beneficial,  than  driving  him  to  a  foreclosure,  and 
more  particularly  so,  as  the  estate  turned  out  to  be  insuffi- 
cient to  satisfy  a  little  more  than  half  of  the  principal  sum 
advanced,  together  with  the  interest  due  thereon.  But  the 
application  for  the  commissioners  to  sell,  was  made  by  the 
defendant's  attorney  to  the  plaintiff*  in  the  first  instance,  aod 
the  defendant  himself,  having  since  adopted  it,  must  abide  by 
the  consequences.  Although  the  sum  paid  for  the  attendance 
of  the  commissioners  may  be  considered  large,  they  were 
still  entitled  to  their  chaise  hire,  and  other  incidental  ex- 
pences, and  one  guinea  is  the  usual  sum  allowed  on  each 
general  meeting,  iu  the  cases  of  country  commissions. 
I,  however,  forbear  from  saying  whether  the  plaintiffs  are 
entitled  to  recover  the  whole  of  their  demaud,  although 
there  may  be  a  general  meeting  for  some  purposes,  and 
a  special  one  for  others,  in  the  course  of  one  day. 

Mr.  Justice  Richardson  also  expressing  a  doubt, 
whether  die  latter  sum  should  be  allowed  to  its  full 
extent, 

The  plaintiffs  consented  to  take  a  verdict  for  5/.  8s.,  be- 
ing 12/.  85.  for  the  expences  of  the  advertisements  of  sale, 
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and  1/.  each  for  the  attendance  of  the  three  Commissioners! 
which  they  would  have  been  entitled  to  on  a  general  meeting ; 
and  the  Court  ordered 

The  verdict  to  be  entered  accordingly  (a). 


1821. 


Bowles 

«. 
Pebjung* 


(a)  The  order  of  Lord  LMghhonmgh  extends  only  to  legal  mortgages. 
Jn  the  case  of  an  equitable  mortgage,  application  must  be  made  to  the 
Lord  Chancellor,  praying  an  order  for  the  sale  ;  and  in  Ex  parte  Gar- 
butt  (*),  where  an  application  was  made  to  Lord  Eldon,  for  the  sale  of 
a  mortgage  of  the  latter  description,  his  Lordship  ordered  that  the  costs 
of  the  application,  incltidiug  those  of  the  assignees,  should  be  paid  out 
of  the  proceeds  of  the  estate. 

(•)  2  Rose  Bank.  Cas.  78. 


Leigh  v.  Shepherd. 

This  was  an  action  of  replevin  for  taking  the  plaintiff's 
goods  under  a  distress  for  rent,  on  the  12th  October,  1819, 
at  East  Mailings  in  the  county  of  Kent.  The  defendant 
made  several  avowries  and  cognizances,  but  the  only  ques- 
tions arose  on  the  fifth  and  seventh  (a).  By  the  fifth,  he 
avowed  the  taking  in  his  own  right,  because  he  said  that  one 
John  Brenchley,  William  Henry  Stacey,  Courtney  Stacey, 
and  John  Wise,  for  one  year  next  before  and  ending  on  the 
11th  October,  1819,  and  from  thence  until,  &c.  held  and 
enjoyed  one  undivided  fourth  part  (the  whole  into  four  equal 
parts  to  be  divided)  of  the  premises,  as  tenants  thereof  to  the 
defendant,  by  virtue  of  a  certain  demise  to  them  made,  at  the 

(a)  The  first  avowry  was  in  the  defendant's  own  right,  for  a  year's 
rent  due  to  him  from  the  plaintiff,  for  16/.  of  one  undivided  fourth  part 
of  the  premises.  The  plaintiff,  in  his  plea  in  bar  thereto,  stated,  tua,t 
he  did  not  hold  as  tenant  to  the  defendant. 


Monday, 
Feb.  1*. 

One  of  several 
co-heirs  in  ga- 
velkind may 
distrain  for 
rent  doe  to 
himself  and  his 
co-heirs,  with- 
out an  express 
authority  from 
them  so  to 
do : — And  an 
avowry  by  him 
in  his  own 
right,  and  a 
cognizance  as 
the  bailiff  of 
the  others,  is 
sufficientyWith- 
out  averring 
any  authority 
from  them  to 
distrain. 
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1821.        yearly  rent   of  16/.  payable  on  the  11th  October,  in  every 

year,  and  that  because  one  undivided  fourth  part  of  the  sum 

v.  of  16/.  of  the  rent  aforesaid,  for  one  year  ending  on  the  said 

Shepherd.     ]  ^  ()ctoforf  18ig>  wa8  jue  and  jn  arrcar  from  tnem  to  the 

defendant,  he  well  avowed  the  taking,  &c.  as  a  distress  for 
the  said  undivided  fourth  part  of  the  said  rent  so  due  and  in 
arrear  as  aforesaid.  By  the  seventh,  the  defendant  avowed 
in  his  own  right,  and  made  cognizance  as  the  bailiff  of 
Edward  Shepherd,  Henry  Shepherd,  and  Frances  Eliza 
Mangles  Shepherd,  and  well  acknowledged  the  taking,  be- 
cause he  said  that  the  said  John  Brenchley,  William  Henry 
Stacey,  Courtney  Stacey,  and  John  Wise,  held  the  pre- 
mises as  tenants  thereof  to  the  defendant  and  the  said  Ed- 
teard,  Henry,  and  Frances  Eliza  Mangles  Shepherd,  at  tlie 
yearly  rent  of  \6l.  and  that  that  sum  for  one  year's  rent,  on 
the  said  11th  October,  1819,  was  due  and  in  arrear  to  them. 
The  plaintiff  by  his  plea  in  bar  to  the  fifth  avowry,  traversed 
the  demise  modo  et  forma.  He  pleaded  a  similar  plea  in 
bar  to  the  seventh  avowry,  and  denied  that  the  defendant 
was  the  bailiff  of  the  said  Edward,  Henry,  and  Frances 
Eliza  Mangles  Shepherd,  in  manner  and  form  as  he  had 
alleged  in  that  cognizance. 

The  issues  joined  in  these  pleadings,  were  tried  before 
Lord  Chief  Justice  Abbott,  at  the  last  Assizes  at  Maidstone, 
when  a  verdict  was  found  for  the  defendant,  and  that  the 
sum  of  16/.  one  year's  rent,  was  due  at  the  time  of  making 
the  distress  complained  of,  subject  to  the  opinion  of  the 
Court,  upon  the  following  case  : 

The  house  and  premises  in  respect  of  which  the  rent  in 
question  was  payable,  are  situate  in  the  county  of  Kent,  and 
are  of  gavelkind  tenure,  and  subject  to  all  the  customs  and 
usages  of  tenements  of  that  description.  In  January,  1819, 
one  Mary  Shepherd  died,  sole  seized  of  the  premises  in  ques- 
tion, and  upon  her  death  the  same  descended  to  the  defendant 
and  Edward  Shepherd,  Henry  Shepherd,  and  Frances  Eliza 
Mangles  Shepherd,  as  co-heirs  in  gavelkind.      In  the  life- 
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time  of  the  said  Mary  Shepherd,  John  Brenchley,  William        182U 
Henry  Stacey,  Courtney  Stacey,  and  John  Wise,  held  the        Leigh 

premises  as  tenants  thereof  to  her,  at  the  yearly  rent  of  16/.    „      v- 
r  .  SBEPHfian* 

payable  on  the  1 1  th  of  October,  in  each  year,  and  such  te- 
nancy continued  at  the  time  the  defendant  distrained  the 
plaintiff's  goods,  and  16/.  for  one  year's  rent,  was  due  at 
the  time  of  such  distress*  The  defendant  was  not  authorised 
by  Henry  Shepherd  to  make  any  distress  for  his  proportion 
of  the  rent  in  arrear,  nor  to  make  the  distress  in  question, 
but  was  authorised  by  the  other  co-heirs. 

The  question  for  the  opinion  of  the  Court  was,  whether 
under  these  pleadings,  the  defendant,  as  being  only  one  of  the 
several  claimants  who  were  co-heirs  in  gavelkind,  could, 
without  the  authority  of  the  said  Henry  Shepherd,  distrain 
for  the  whole  or  any  part  of  the  said  rent  in  arrear.  If  the 
Court  should  be  of  opinion  that  the  defendant  was  justified 
in  so  distraining,  then  the  verdict  was  to  stand  for  so  much 
of  the  rent  in  arrear  as  they  should  decide  that  the  said 
distress  was  legally  made  for,  if  not,  a  verdict  was  to  be 
entered  for  the  plaintiff  for  4/.  4s.  damages  and  costs. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term,  when 

Mr.  Serjt.  Blosset,  for  the  plaintiff,  submitted,  that  all  the 
avowries  and  cognizances  were  bad.  By  the  fifth,  it  is  stated, 
that  Brenchley  and  others,  held  one  undivided  fourth  part  of 
the  premises  as  tenants  to  the  defendant,  and  that  the  rent . 
was  due  to  him,  but  it  must  be  considered  as  a  tenancy 
of  the  four  co-heirs,  viz.  the  defendant,  Edward,  Henry ,  and 
Frances  Eliza  Mangles  Shepherd,  and  a  holding  under  them, 
as  forming  but  one  heir.  The  only  material  question  arises 
on  the  seventh  avowry  and  cognizance — by  which  the  defen- 
dant avowed  in  bis  own  right,  and  made  cognizance  as  the 
bailiff  of  the  three  Shepherds,  alleging  that  Brenchley  and 
others  held  as   tenants  to  the  four.     Whether  the  defendant 
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1821. 


Leigh 
Shiphebd. 


acted  as  bailiff  by  their  command  or  not,  is  traversable,  and 
it  is  found  as  a  fact  in  the  case,  that  he  had  no  authority 
from  one  of  them  to  distrain  for  him.  In  order  to  sustain 
such  cognizance,  it  must  appear  either  on  the  face  of  the  re- 
cord, or  in  the  case,  that  he  had  the  authority  of  the  three,  but 
as  it  embraced  a  question  of  law,  whether  such  authority 
was  necessary  or  not,  it  should  have  been  raised  on  demurrer. 
There  is  a  great  distinction  between  the  rights  of  copartners 
and  joint-tenants,  as  well  in  the  case  of  a  distress  for  rent 
as  in  other  respects,  and  although  one  joint-tenant  may  dis- 
train for  the  whole,  and  avow  for  it  without  shewing  any 
authority  from  the  others,  still,  a  coparcener  can  have  no 
such  right.  There  is  no  authority  expressly  in  point,  and 
the  question  must  therefore  be  determined  on  principle.  It 
is  therefore  necessary  to  consider,  in  the  first  place,  whether 
the  same  law  applies  to  coparceners  or  co-heirs  in  gawi- 
kind  (a),  as  to  joint-tenants  in  the  case  of  a  distress  for  teat 
In  the  Year  Book  (b)  it  is  said,  that  "  if  two  men  have  a 
joint  rent,  and  the  rent  being  in  arrear,  one  distrain,  and  the 
tenant  bring  replevin,  he  ought  to  make  avowry  and  cog- 
nizance as  bailiff  of  his  companion ;  and  because  he  has 
an  interest  in  the  rent,  his  being  bailiff  is  not  traversable." 
That,  however,  applies  to  joint-tenants,  and  not  to  co- 
parceners. So,  in  Pullen  v.  Palmer  (c),  it  was  held,  that  if 
joint-tenants  distrain,  and  the  goods  be  replevied,  they  most 
sever  in  avowry,  or  the  avowant  must  avow  in  his  own  right, 
and  make  conusance  as  bailiff  to  the  rest;  but  Lord  Hot 
there  took  the  distinction  (d),  and  observed,  that  "  all  the 
entries  were,  that  joint-tenants  do  join,  not  as  bailiff  to 
the  rest,  but  as  joint-tenants ;  and  be  avows  the  taking  of 
the  rent  as  in  lands  liable  to  the  distress  of  him  and  the 
rest."    That,  however,  does  not  apply  to  the  rights  of  co- 

(a)  In  Littleton,  sec.  265,  it  is  said,  that  parceners  by  custom,  tre 
where  all  the  sons  take  the  lands  and  tenements  equally  betweea  laesi 

by  descent,  as  by  the  custom  of  gavelkind. (6)  15  Hen.  7.  fol.  17. 

pi.  11. -_(<:)  5  Mod.  72.  S.  C.  Id.  151.    Carth.  3t8.  (<f)  5  Mod. 

72. 


k 
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parceners.  So,  in  Bracton  (a),  it  appears  that  a  joint-tenant  1821. 
has  an  entirety  in  the  whole  estate,  for  it  is  there  said  "  Si  ^^ 
Jucreditas  non  fuerit  partita  sed  teneatur  in  communi,  qui"  v. 

libet  cofueredum  tantundem  juris  habet  tenendi  hareditatem 
quantum  et  alii:  sed  tamen  non  perse  ante  divisionemsedpro 
se  in  communi  cum  aliis,  et  sic  Mum  tenet  et  nihil  tenet, 
scilicet,  totum  in  communi  et  nihil  separatim  per  se."    A 
joint-tenant,  therefore,  may  distrain  for  the  whole,  because 
be  has  an  unity  of  interest  in  the  whole,  which  a  coparcener 
has  not.     The  distinction  as  to  the  different  properties  of 
parceners  and  joint-tenants,  was  most  ably  made  by  Mr. 
Justice  Blackstone  (A),  for  though  the  former  have  an  unity, 
they  have  not  an  entirety  of  interest :  they  are  properly  en- 
titled each  to  the  whole  of  a  distinct  moiety ;  and  there  is  no 
survivorship  between  them :  for  each  part  descends  severally 
to  their  respective  heirs,  though  the  unity  of  possession  con- 
tinues.    So,  in  Coke  Littleton  (c),  it  is  stated,  that  though 
parceners,  in  respect  of  their  ancestor,  make  but  one  heir ; 
and  before  partition  have  one  entire  freehold  in  the  land,  so 
long  as  it  remains   undivided  in   respect  of  any  stranger's 
praecipe,  yet  to  many  purposes  among  themselves,  they  have 
in  judgment    of  law,  several  freeholds ;  for  each  parcener, 
where  there  are  two,  has  really  but  a  title  to  a  moiety  of  the 
land,  and  is  not,  as  in  case  of  joint-tenancy,  seised  per  my 
et  per  tout.      The  same  law  holds,  where  there  are  more 
parceners,  for  in  such  case,  each  has  but  a  title  in  judgment 
of  law  to  a  proportion ;   therefore,  parceners  may  enfeoff 
each  other  of  their  share,  as  well  as  convey  it  to  strangers. 
So,  if  one  die,  her  part  shall  descend  to  her  heir,  there  being 
no  benefit  of  survivorship  as  with  joint-tenants.       So,  as 
between  co-heirs,  there  is  a  difference  between  an  action 
possessory  and  an  action  droiturel;  for  though  the  possessory 
action  be  joint,  because  it  follows  the  nature  of  the  posses- 
sion, which  was  joint,  yet  the  droiturel  action   must  be  se- 

(a)  Lib.  5.  tract.  5.  cap.  26.  fol.  430. (6)  2  Bla.  Coin.  188.- 

(c)  164  a.    See  also  Bac.  Abr.  vol.  i.  tit.  Coparceners,   D. 
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1821.        veral,  where    the  right  descending  was  several — as   if  two 
L^igh       coparceners  be  disseised,  and  each  dies,  having  issue,  each 

••  of  their    issue  must   have    several  precipes,    because  in 

Shepherd.  * 

their  droiturel  action,  each  of  them  counts  on  the  several 
right  descending  from  their  several  ancestor,  and  not  from 
the  joint  possession  their  ancestor  enjoyed.  In  Roe,  d. 
Langdon  v.  Rowhton  (a),  it  was  held,  that  the  disability  of 
one  parcener  at  the  time  of  descent,  would  not  prevent  the 
statute  of  limitations  from  operating  on  the  interest  of  her 
coparcener :— that  could  not  be  so,  if  the  interest  was  entire. 
So,  in  the  case  of  tenants  in  common,  the  title  of  one  may 
be  lost,  although  the  title  of  the  other  be  protected.  Mete 
unity  of  possession  cannot  entitle  one  parcener  to  distrain 
for  his  coparcener,  any  more  than  one  tenant  in  common 
for  another.  Here,  it  is  found,  that  the  defendant  was  not 
authorised  by  Henry  Shepherd  to  distrahi  for  bim.  Such  aa 
authority  was,  at  all  events,  necessary  to  have  been  proved, 
as  it  was  traversed  by  the  plaintiff  in  his  plea  in  bar  to 
the  seventh  avowry  and  cognizance;  for  it  would  have 
been  a  great  hardship  if  one  parcener  could  distrain  without 
the  knowledge  or  sanction  of  his  coparcener,  for  the  statute 
of  limitations  might  operate  before  they  came  to  an  account, 
in  which  case,  die  latter  would  be  deprived  of  all  remedy 
whatever. 

Mr.  Serjt.  Taddy,  contrd.— -The  only  question  is,  whether 
any  material  distinction  can  be  taken  between  the  rights  of 
coparceners  and  joint-tenants  in  a  possessory  action,  and 
whether  the  former  have  an  implied  authority  to  distrain  for 
the  whole  rent,  without  shewing  any  express  order  from 
his  coparceners  so  to  do.  That  distinction  turns  on  the 
rights  and  interests  of  parceners  in  real  and  possessory 
actions,  for  in  the  latter,  they  must  by  law  be  considered  as 
standing  in  the  same  situation  as  joint-tenants.     In  Black- 

(a)  <2  Taunt.  441. 
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stone's  Commentaries  (a\  it  is  said,  that  "if  one  of  two  or  1821. 
more  coparceners  deforces  the  other,  by  usurping  the  sole  w^w 
possession,  the  party  aggrieved  shall  hare  a  writ  of  right,  ©. 

de  rationabili  parte ;  which  may  be  grounded  on  the  seisin 
of  the  ancestor  at  any  time  during  bis  life ;  whereas,  in  a 
nuper  obiit,  (which  is  a  possessory  remedy)  he  must  be  seised 
at  the  time  of  his  death."  The  same  distinction  was  ad- 
verted to  in  Coke  Littleton (jb),  Bacons  Abridgment  (c),  and 
Brooke's  Abridgment  (dy  The  dictum  from  the  Year 
Book  (*)  is  thus  cited  in  Finer  $  Abridgment  (/),  "  If  there 
are  two  coparceners  of  a  rent,  and  the  one  distrain  and  avow 
for  himself,  and  justifies  as  bailiff  of  his  companion,  it  is 
not  traversable  that  he  is  net  bailiff/'  And  Brooke's  Abridg- 
ment (g)  is  relied  on  in  support  of  that  position,  where  it  is 
laid  down  in  these  very  eipress  words.  In  Stedman  v. 
Bates  (h)  it  was  determined,  that  coparceners  must  join  in 
an  avowry;  and  in  die  same  report  of  that  case  in  Car- 
ihew  (t),  it  is  expressly  said,  that  "  where  one  sister  (as 
coparcener)  distrains,  she  must  avow  in  her  own  right,  and 
also  as  bailiff  of  her  sister,  for  the  entire  rent,  and  not  for 
a  moiety  only  in  her  own  right."  The  same  case  is  reported 
in  5  Modern  (k),  where  it  is  stated  that  judgment  was  given 
for  the  plaintiff  on  demurrer,  because  one  coparcener 
could  not  make  cognizance  for  a  moiety  of  the  rent  before 
partition,  although  the  coparceners  had  several  inheritances. 
With  respect  to  the  making  a  distress,  therefore,  a  co- 
parcener must  be  considered  as  standing  in  the  same  situation 
as  a  joint-tenant.  In  Right,  d.  Fisher  v.  Cuthell(l)9  Lord 
Eilenborough  observed  (m),  that  "  the  rule  of  law,  as  laid 
down  in  Had  v.  Tucker  (n),  with  respect  to  joint-tenants, 
was  this,   that  every  act  done  by  one  joint-tenant  for  the 

(a)  Vol.  Hi.  page  194. (6)164  a.  (<?)  Tit.  Coparceners,  B. 

(d)  Tit  Joinder  in  Action,  43 (e)  15  Hen.  7.  p!.  17.  fol.  17. 

<  /  )  Tit.  Bailiff,  D.  pi.  4.--        (g)  Tit.  Traverse,  pi.  118,  [h)  i  L*\ 

Raym.  64.  (t)  Page  364,  nomine  Page  v.  Stedman. (fc)  Page 

14l7  ncmiue  Stedman  v.  Page.  S.  C.  1  Salk.  390.——  (I)  5  East,  491. 
(»)  Id.  494. (a)Cro.  Elis.  80S. 


A 
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1821.        eeners  has  a  sufficient  authority  in  law  by  reason  of  his  in- 
£~L       teres!  in    the  rent,  to  make   cognizance   as    bailiff  of  his 
••  coparceners,  without  any  actual  authority  given  by  them? 

No  decided  case  has  been  cited  as  to  this  point,  but  a  dictum 
in  the  Year  Book  (a)  has  been  relied  on,  where  it  was  said, 
that  "  if  two  men  have  a  joint  rent,  and  the  rent  being  in 
arrear,  one  distrain,  and  the  tenant  bring  replevin,  he  ought  to 
make  avowry  and  cognizance  as  bailiff  of  his  companion ;  and 
because  be  has  an  interest  in  the  rent,  his  being  bailiff  is  not 
traversable."  It  has  been  submitted  for  the  plaintiff,  that 
this  dictum  applies  to  joint-tenauts  rather  tljan  to  coparceners, 
but  it  is  to  be  remarked,  that  Lord  Chief  Justice  Brooke, 
in  his  Abridgment  (6),  cites  it  as  applying  to  parceners,  and 
it  appears  to  us  to  be  equally  applicable  to  both,  for  both 
have  a  joint  rent,  there  being  in  both  cases  but  one  rent, 
and  each  parcener,  as  well  as  each  joint-tenant,  is  interested 
in  that  joint  rent.  In  this  view  of  the  subject,  the  case  of 
Pullen  v.  Palmer  (c),  which  was  a  case  of  joint-tenants, 
becomes  a  considerable  authority,  where  it  was  held,  that  one 
joint-tenant  cannot  avow  for  the  whole  rent ;— but  it  was  there 
laid  down  by  Lord  Chief  Justice  Holt,  that  "  he  may  dis- 
train for  the  whole,  but  must  avow  in  his  own  right  and  as 
bailiff  to  the  rest,  and  that  he  may  distrain  for  the  whole  in 
point  of  interest,  and  needs  no  authority  from  the  rest  to 
distrain,  but  may  do  it  by  law."  The  dictum  in  Page  v. 
Stedman  (d),  must  be  understood  in  the  same  sense,  viz. 
that  "  when  one  parcener  distrains,  she  must  avow  in  her 
own  right,  and  also  as  bailiff  to  her  sister,  for  the  entire 
rent/* — namely,  that  she  may  do  so  without  any  express 
authority  from  her  sister.  It  is  unnecessary  to  decide  whether 
the  authority  which  the  law  gives  to  each  joint-tenant  and 
parcener  in  point  of  interest,  to  distrain  and  avow  for  him- 
self and  the  rest,  is  such  an  authority  as  the  other  could  not 
countermand,  if  they  thought  proper  so  to  do.  It  is  Suffi- 
Ca)  15  Hen.  7.  pi.  7.  fol.  17.  (6)  Tit.  Traverse,  pi.  118. 
(c)  5  Mod.  7f.           (*)  Cartb.  364. 
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cient  (hat  no  such  countermand  appears  here,  nor  is  there 
any  express  dissent  found  as  a  fact  in  the  case,  but  only  an 
absence  of  express  authority.  This,  however,  we  think 
immaterial,  inasmuch  as  the  law  gives  the  necessary  autho- 
rity, which  is  sufficient  to  support  the  allegation  contained 
in  the  seventh  avowry  and  cognizance,  that  the  defendant 
was  bailiff  of  his  three  copartners,  and  that  the  rent  was 
due  to  them.  The  rent  when  recovered,  will,  of  course,  b« 
received  by  the  defendant  for  the  equal  use  and  benefit  of 
his  three  coparceners,  as  well  as  of  himself.  We  are 
therefore  of  opinion,  that  the  verdict  found  for  the  defen- 
dant for  16/.,  being  one  year's  rent  due  from  the  plaintiff  at 
the  time  of  making  the  distress  must  stand,  and  conse- 
quently, that  there  must  be 

Judgment  for  the  avowant. 
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1821. 


Lbigh 

v. 

Shephkrd, 


Nicholl  v.  Bromley. 


Monday, 
Feb.  if. 


,  * 

Mr.  Sent.  Onslow  on  a  former  day  in  this  Term,  had  ob-  Where  the  de- 
■    "  *  feasance  on  a 

.  tained  a  rule  nisi,  that  the  judgment  which  had  been  entered  warrant  of  at- 

fjup  on  the  warrant  of  attorney  which  had  been  given  in  this  that  it  was 

cause,  and  the  execution  issued  thereon,  might  be  set  aside,  fj^thewv- 

.  on  an  affidavit  which  stated  that  the  terms  of  the  defeasance  ment  of  a 

i  sum  on  denuntd* 

.were,  that  "  the  warrant  of  attorney  was  given  by  the  de-  and  that  in 

1    fendant  to  secure  the  payment  of  1000/.  on  demand,  and  that  ghoaldebe°  * 

1    |n  case  default   should  be  made,  then  judgment  might  be  ""^J*  Jad£" 

1    entered  up  thereon,  and  execution  issue  for  that  sum,  or  so  be  entered 

1    much  thereof  as  should  be  then  due,  together  with  all  costs,"  cntion  issue": 

'    That  a  partnership  was  contemplated  between  the  plaintiff  JJjJjjj  J^aa"d 

>    and  defendant — that  the  consideration-money  was  advanced  by  mn,st  **  m*de 
p  *    before  the 

v  toiling  of  exe- 

cution thereon ;  and  a  proposal;  to  the  defendant  to  settle  amicably,  does  not 
j  amount  to  such  a  demand. 

VOL.  v.  X 


NlCHOLL 

V. 
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1821.  *•  former  after  the  execution  of  die  instrument,  and  tfaft 
some  differences  afterwards  arose  between  them — that  the 
plaintiff's  attorney  called  on  the  defendant  to  induce  him 
Bromley.  |q  come  to  an  amicable  arrangement,  but  not  having  suc- 
ceeded, execution  was  sued  out  against  him  by  the  plaintiff 
on  the  following  day — and  that  no  demand  of  the  sum  se- 
cured by  the  warrant  of  attorney,  had  been  made  before  the 
execution  issued. 

Mr.  Serjt.  Vaughan  now  shewed  cause,  and  submitted, 
that  the  words  "  payment  on  demand"  were  merely  intro- 
duced for  the  purpose  of  form,  as  in  a  bond.  That  At 
suing  out  execution  was  of  itself  a  sufficient  demand,  or 
that  at  all  events,  as  the  defendant  had  refused  to  come  to 
aay  arrangement  with  the  plaintiff  the  day  before  the  execu- 
tion issued,  it  was  equivalent  to  a  demand,  as  his  attorney 
waited  on  him  expressly  for  the  purpose  of  coming  toi 
settlement 

Mr.  Serjt*  Onslow  in  support  of  the  rule,  relied  on  tk 
case  of  Winter  v.Mou$eley(a\  where  a  bond  was  conditioned 
for  the  payment  of  a  sum  to  the  executors  of  the  obligor,  «i 
of  the  interest  during  his  life,  payable  on  certain  days,  or 
icithin  twenty  days  after  demand,  and  the  obligee  becua 
bankrupt,  and  interest  was  then  due,  but  no  demand  had  beet 
made  ; — it  was  held  that  there  was  no  forfeiture  of  the  boat 
and  therefore  that  it  did  not  constitute  a  debt  proveablemfe 
the  commission.  So,  here,  the  defeasance  expressed  that  fe 
warrant  of  attorney  was  given  to  secure  the  payment  of  • 
certain  sum  of  money  on  demand,  and  it  was  incumbent  cs 
the  plaintiff  to  make  such  demand  on  the  defendant  p* 
viously  to  his  suing  out  the  execution  against  him. 

The  Court  were  clearly  of  opinion,  that  by  the  term  of 
the  defeasance,  default  could  not  be  made  until  after  dennsi 

(«)  S  Barn.  St  Aid.  80S. 
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That  it  was  the  intention  of  the  parties  that  an  actual  de-        1821* 
mand  should  be  made,  which  did  not  appear  to  have  been      nwimhx. 
done,  aad  they  therefore  ordered  the  rule  to  be  made  _     •• 

Absolute. 


Brown  v.  Both.  Monday, 

Feb.  IS. 

Mr.  Serjt.  Vaughan  on  a  former  daj  in  this  Term,  had  Where  the  de* 

obtained  a  rule  nisi  that  the  Protfaonotary  might  review  his  obtained  a 

taxation  of  costs  in  this  cause,  on  an  affidavit  which  stated  y^c^^ 

that  the  defendant  had  obtained  a  verdict,  and  that  the  Court  granted  a  new 

trial,  on  the 

granted  a  new  trial  on  the  ground  that  it  was  against  evi-  ground  that  it 
dence.  and  directed  that  the  costs  of  the  former  trial  should  e^ence^and 

abide  the  event  of  the  new  trial.    That  on  the  second  trial.  dire«t«d  the 

'  costi  of  the 

the  verdict  was   for  the  plaintiff,  and  that  the  Protfaonotary,  former  trial  to 
on  taxation,  had  allowed  the  costs  of  both  trials  for  him.  event  of  the 
The  learned   Serjeant  contended,  that  he  was  only  entitled  JJalai wJ 
to  the  costs  of  the  second  trial*  and  relied  on  the  case  of  *be,  plaintiff 

«.  _         . .         v         /.  ....  hadaverdicts 

Lkapman  v.  Partridge  (a),  as  being  precisely  in  point.  Held,  that  he 

was  only  en- 
titled to  the 

Mr.  Serjt.  Taddy  now  shewed  cause,  and  submitted,  that  ^^fJ!!?h 
as  the  costs  of  the  former  trial  were  to  abide  the  event  of 
the  second,  in  which  the  plaintiff  bad  obtained  a  verdict,  he 
was  entitled  to  the  costs  of  both.  If  not,  the  introduction 
of  those  terms  in  the  rule,  would  have  no  effect  whatever, 
as  it  would  leave  the  parties  precisely  on  the  same  grounds  as 
they  stood  before,  and  the  effect  of  having  a  new  tiial 
would  be  no  indulgence  to  the  party  to  whom  it  was  granted, 
unless  he  was  entitled  to  the  costs  of  the  former  trial,  in  the 
event  of  bis  succeeding  in  the  secoud. 

(«)  2  New  Rep.  38*. 
X2 
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1821.        -   Mr.  Serjt.  Vaughan,  in  support  of  the  role,  cited  Chap- 

^^  .      man  v.  Partridge,  and  Goodtitle,  d.  Bremridge  v.  fFofttr  (a^ 

v.  where  it  was  decided,  that  although  a  defendant  succeeded 

upon  the  first  trial  by  a  forgery,  and  the  plaintiff  obtained 

a  verdict  oh  the  second,  he  was  not  entitled  to  the  costs  of 

both. 

The  Court  observed,  that  if  a  verdict  be  given  against 
evidence,  it  can  only  be  disturbed  on  the  payment  of  costs. 
If  the  same  party  succeeds  on  both  trials,  he  is  entitled  to 
the  costs  of  both,  but  this  case  is  not  distinguishable  from 
that  of  Chapman  v.  Partridge,  except  that  there  the  plain- 
tiff obtained  a  verdict  on  the  first  trial,  and  the  defendant  ob 
the   second.     The  rule,  therefore,  must  be  made 

Absolute, 
(a)  4  Taunt.  671. 


REGULA   GENERALIS. 

Hilary  Term,  1821. 
Whereas,  by  the  common  consent  rule  in  actions  of 
ejectment,  the  defendant  is  required  to  confess  lease,  entry* 
and  ouster,  and  insist  upon  his  title  only :  and  whereas,  in 
many  instances  of  late  years,  the  defendant  in  ejectment  has 
put  the  plaintiff,  after  the  title  of  the  lessor  of  the  plaintiff 
has  been  established,  to  give  evidence  that  such  defendant 
was  in  possession  (at  the  time  the  ejectment  was  brought)  of 
the  premises  mentioned  in  the  ejectment,  and  for  want  of 
such  proof,  has  caused  such  plaintiff  to  be  nonsuited :  and 
whereas  such  practice  is  contrary  to  the  true  intent  and  mean- 
ing of  such  consent  rule,  and  of  the  provisions  therein  con- 
tained for  the  defendant's  insisting  upon  the  title  only:  it 
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is  therefore   ordered,  that  from  henceforth  in  every  action        1821. 
of  ejectment,  the  defendant  shall  specify  in  the  consent  rule,      rJ^la 
for  what  premises  he  intends  to  defe  d,  and  shall  consent  in    Gemeraus. 
such  rule  to  confess  upon  the  trial,  that  the  defendant  (if  he 
defends  as  tenant,  or  in  case  he  defends  as  landlord,  that 
his   tenant)   was,  at  the  time  of  the  service  of   the  decla- 
ration, in  the  possession  of  such  premises ;  and  that  if  upon 
the  trial,  the  defendant  shall  not  confess  such  possession,  as 
well   as  lease,  entry,  and  ouster,  whereby  the  plaintiff  shall 
not  be  able  further  to  prosecute  his  suit  against  the  said  de- 
fendant, then  no  costs  shall  be  allowed  for  not  further  pro* 
aecuting  the  same,  but  the  said  defendant  shall  pay  costs 
to  the  plaintiff  in  that  case  to  be  taxed, 

R,  Dallas. 
J.  A.  Park. 
J.  Burrouch. 
J.  Richardson, 
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Lazarus  and  Another,  Assignees  of  Jackson,  a  Bank-        2321 
rupt  v.  Waithman  and  Another,  Sheriffs  of  London.  v^w 

Thursday, 
May  io. 

This  was  an  action  of  trover,  brought  by  the  assignees  of  Where  a 
Jackson,  a  bankrupt,  against  the  defendants  as  sheriffs  of  his  servant  to 
London,  for  taking  and  selling  the  bankrupt's  goods,  under  Sy  eredlton 

an  execution  which  had  issued  against  him  at  the  suit  of  «**ledt  he  was 

not  at  home, 
one  Thwaites.  and  he  was  ac- 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice  n?ed,  butwat 
Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Term,  in  j"^^"1.^' 
order  to  establish  an  act  of  bankruptcy,  by  a  beginning  to  Held,  that  it 

keep  house,  the  servant  of  the  bankrupt  was  called,  who  left  to  the 

Jury,  whether 
this  was  a  be- 
ginning to  keep  house,  with  an  intent  to  commit  an  act  of  bankruptcy,  and  that 
they  were  warranted  in  finding  that  it  did. 

Where  a  trader  committed  an  act  of  bankruptcy  on  the  9th  November,  and  the 
sheriff  took  his  goods  in  execution  on  the  15th,  and  sold  them  on  the  gist  D#- 
cember9  and  a  commission  was  issued  on  the  SSd,  and  an  assignment  made  on  the 
6th  January  following : — Held,  that  the  assignees  might  maintain  trover  against 
the  sheriff,  although  he  had  sold  before  the  assignment  was  made,  as  the  bank- 
rupt's property  vested  in  them  by  such  assignment,  from  the  act  of  bankruptcy, 
by  relation. 


Lazarus 
0. 


314  CASES   IN   EASTER  TERM, 

1821.        swore,  that  in  the  latter  part  of  the  month  of  October,  1820, 
he  told  her  to  say,  if  any  creditor  called,  that  he  was  not  at 
home ; — that  a  creditor  afterwards  called,  and  she  informed 
Waithman.    ^  that  her  master  was  out,  but  he  was  in  bed  ill;— that 
a  short  time  after,  another  called,  when   she  again  denied 
his  being  at  home,  though  he  was  then  in   the   house.    A 
medical  man  stated,  that  he  had  attended  the  bankrupt  about 
this  time,  and  that  he  was   incapable,   through    illness,  of 
transacting   business   with   his  creditors.     It   was    then  at- 
tempted to  set  up  an  act  of  bankruptcy,  by  keeping  house 
on   the  6th  and  9th  November,  when  no  explanation  was 
given  as  to  the  state  of  his  health ;   and  it  was  proved,  that 
a  washerwoman,   who  washed   for  the  family,  inquired   for 
him,  and  that  he  ordered  himself  to  be  denied  to  her;  but 
it  did  not  appear  that  she  was  a  creditor  (a).     It  was  also 
proved,   that  the  execution  was  taken  out  and  executed  on 
the  15th  November,   1820;  that  the  bankrupt's    goods  were 
sold  under  it  on  the  21st  December ;  that  a  commission  was 
issued   two  days  afterwards;   and  that  an   assignment  was 
made  to   the  plaintiffs   on  th6  6th  of  January  last.    His 
Lordship  left  it  to  the  Jury  to  say,  whether  there  was  suffi- 
cient evidence  to  establish  an  act  of  bankruptcy,   by  a  be- 
ginning to  keep  house,  and  was  of  opinion  that  the  property 
of  the  bankrupt  vested  in   the   plaintiffs,  as  his   assignees, 
from  the  time  of  such  act.     The  Jury  found,  that   the  acu 
done  by  the  bankrupt,  in  ordering  himself  to   be    denied  to 
his  creditors,  amounted  to  an  act  of  bankruptcy,  and  ac- 
cordingly gave  a  verdict  for  the  plaintiffs. 

Mr.  Serjt.  Cross  now  applied  for  a  rule  nisi,  that  it  might 
be  set  aside,  and  a  nonsuit  entered, — or  a  new  trial  granted ; 
and  in  support  of  the  latter,  submitted,  that  no  act  of  bank- 
ruptcy had  in  fact  been  proved,  as  the  bankrupt  was  ill  at 
the  time,  and  incapable  of  transacting  business  with  his  cre- 
ditors.— [Lord  Chief  Justice  Dallas.     He    merely  ordered 

(a)  Sec  Lloyd  v.  Hcathcotc,  ante,  page  J  29. 
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himself  to  be  denied  to  his  creditors,  and  not  to  every  de-  1821. 
scription  of  persons  who  might  call  on  him.] — At  all  events,  ^ 
this  action  cannot  be  maintained,  as  the  assignment  was  not  v. 

made  to  the  plaintiffs  until  after  the  sale  by  the  defendants       AITHM  *• 
under  the  execution,  and  the  latter  cannot  be  made  wrong- 
doers by  relation  to  the  act  of  bankruptcy.     Although,  in 
Cooper  v.  Chitty  (a),  it  was  held,  that  the  property  of  a 
bankrupt  is  vested  in  his  assignees  by  the  assignment,   from 
the  act  of  bankruptcy,  by  relation,  still,  there,  the  sale  was 
made  long  subsequently  to  the  assignment ;  and  Lord  Mans- 
field, in  delivering  the  judgment  of  the  Court,  observed  (6), 
that  "  the  injury  complained  of  in  that  action,  for  which  da- 
mages were  to  be  recovered,  was  not  the  seizure,  but  the 
wrongful  conversion ;  that  the  assignment  was  made  on  the 
8th  of  December,   and    the    sale    did    not  take  place  till 
the  28th,    being   twenty  days  after    the    assignment."     In 
Bayly  v.  Dunning  (c),  where  trover  was  brought  against  an 
officer  for  taking  the  goods  of  a  third  person  under  an  execu- 
tion, against  whom  a  commission  of  bankrupt  was  afterwards 
sued  out,  and  the  goods  were  assigned  to  the  plaintiff,  it 
was  held  that  the  action  was  not  maintainable,  as  the  officer 
was  obliged  to  execute  the  writ,  and  could  not  know  the 
act  of  bankruptcy,  or  that  a  commission  would  be  sued  out, 
and  the  sheriff  was  held  not  to  be  liable,  although  he  had 
notice  of  the   assignment ;    and,  in  Philips  v.  Thompson  (d)f 
the  Court  said,  that  "  the  case  of  Bayly  v.  Bunning  was 
resolved  only  in  excuse  of  the  bailiff  that  he   should   be 
excused   for  executing  the  writ,  and    not   that    the  goods 
were  bound   by  the  delivery  of  the  writ,"  and   therefore, 
that  the  officer  should  not  be  made  a  trespasser  by  relation. 
So,  here,  though  the  goods  were  not  bound  by  the  issuing  of 
the  execution,  still,  as   the  sale  was  completed  before  the 
assignment  to  the  plaintiffs,  they  cannot  recover  in   this  ac- 
tion.    In  Cary  v.  Crisp  (i),  it  was  held,  that  until  an  assign* 

(«)  1  Burr.  20. (6)  Id.  33 (c)  1  Lev.  173..  (d)  3  Lev. 

1W.    S.  C.  Id.  69.  {(.')  1  Salk.  108. 
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1821.        rnent,  the  property  of  the  goods  is  not  transferred  out  of  die 

•  ^T.T'         bankrupt ;  and  that  case  was  recognised  by  Lord  Hardwickc, 

«.  in  Brasteu  v.  Dawian  (a),  where   his  Lordship    said,  that 

Waithmam 

"  the  property  of  a  bankrupt  remains  in  him,  and  is  not  in 

abeyance  until  assignment."  Smith  v.  Mi/k$(b),  is  con- 
firmatory of  Cooper  v.  Chitty,  and  there  the  assignment  was 
made  subsequently  to  the  sale.  Although  a  distinction  has 
been  drawn  between  the  actions  of  trespass  and  trover,  the 
latter  cannot  be  maintained  if  the  assignment  be  made  after 
the  sale  under  the  execution.  Relation  is  but  a  fiction  of 
law,  and  will  not  make  a  sheriff  a  wrong-doer  by  seizing 
and  selling  the  goods  of  a  bankrupt,  previously  to  the 
assigumentof  his  property  to  the  assignees. 

Lord  Chief  Justice  Dallas. — These  objections  were 
raised  at  the  trial.  1  then  thought  they  were  not  entitled  to 
any  weight,  but  said  they  might  be  mentioned  to  the  Court; 
and  having  now  heard  the  additional  reasons  urged  in  their 
support,  1  continue  of  the  same  opinion.  This  is  not  an 
action  of  trespass,  but  of  trover,  and  the  true  ground  of 
distinction  between  those  two  actions  was  most  fully  and 
clearly  laid  down  by  Lord  Mansfield,  in  the  case  of  Cooper 
v.  Chitty,  where  all  the  previous  authorities  on  this  question 
are  collected,  and  it  was  there  held,  that  the  property  of  a 
bankrupt's  goods  is  vested  in  his  assignees  by  the  assignment, 
from  the  act  of  bankruptcy,  by  relation.  His  Lordship 
there  said  (c),  that  "  the  action  of  trover  was  maintainable, 
because  the  conversion,  and  not  the  taking,  was  the  gist  of 
the  action ; — that  it  was  manifest  that  the  conversion  was 
wrongful,  as  the  property  was  in  the  assignees  from  the  time 
the  act  of  bankruptcy  was  committed,  by  relation  ; — that  the 
defendants,  as  sheriffs,  had  no  authority  to  sell  the  goods  of 
the  assignees,  but  of  the  bankrupt  only,  and  that  they  ought 
to  have  delivered  the  goods  in  question  to  the  plaiutiiftj 

(«)  t  Str.  9S1. (6)  l  Term  Rep.  475.  (c)  See  1  B«r# 
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as  being  such  assignees ; — that  the  sheriff  acts  at  his  peril,        1821. 
and  is  answerable  for  any  mistake ; — and  that  infinite  incon-        ^^fT... 
venience  would  arise  if  it  were  not  so."    That  distinction  «. 

was  recognised  and  adopted  by  the  Court  of  Kings  Bench, 
in  the  subsequent  case  of  Smith  v.  Milks  (a).  On  this 
ground,  therefore,  I  see  no  reason  to  disturb  the  verdict. 
As  to  the  act  of  bankruptcy,  I  left  it  as  a  question  for  the 
Jury,  and  I  think  it  would  be  too  much  to  say  that  they 
have  come  to  a  wrong  conclusion.  The  bankrupt  only  or- 
dered himself  to  be  denied  to  any  creditors  that  might  call, 
and  not  to  every  description  of  persons.  He  should  have 
directed  his  servant  to  have  said  that  he  was  ill  in  bed,  if 
the  fact  was  so ;  but  he  ordered  her  to  say,  that  he  was  not 
at  home,  although  it  was  proved  that  he  was ;  and  the  only 
excuse  offered  was,  that  he  was  too  ill  to  transact  business 
with  his  creditors.  With  respect  to  the  denial  to  the  washer- 
woman, it  was  purely  a  question  of  feet  for  the  Jury.  I 
therefore  am  clearly  of  opinion,  that  there  is  no  founda- 
tion for  the  granting  this  rule,  on  either  of  the  objections 
which  have  been  now  raised. 

Mr.  Justice  Park.— This  motion  has  been  made  on  two 
distinct  grouuds.  With  respect  to  the  act  of  bankruptcy, 
I  entertain  no  doubt  whatever.  It  was  most  properly  left 
to  the  Jury  by  my  Lord  Chief  Justice.  Was  there  a  begin- 
ning by  the  bankrupt  to  keep  house  ?  He  might  have  been 
ill,  but  he  ordered  his  servant,  if  any  creditor  called,  to  say 
that  he  was  not  at  home.  It  does  not  appear  that  he  was 
so  ill  as  to  be  uuable  to  see  any  one,  as  his  order  was  con- 
fined to  a  denial  to  his  creditors  alone.  That  is,  I  think, 
sufficient  evidence  of  an  inteution  to  delay,  and  that  the 
Jury  were  well  warranted  in  drawing  the  conclusion  they 
have  done.  As  to  the  other  objection,  it  appears  to  me  to 
be  equally  untenable,  unless  the  Court  were  to  overturn  the 
decision  in  Cooper  v.  Chitty,  and  all  other  cases  which  have 

(a)  See  1  Term  R«p.  46U 
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1821.        been  governed  by  it,  to  the  present  time.    The  conversion, 

s~/m*'        and  not  the  seizure,  is  the  gist  of  the  action ;  for  the  latter 
Lazarus 

t>.  was  merely  a  preliminary  step  to  the  sale.    The  defendants 

Waituman.  j^jg^j  jjave  come  to  ^  CoUrt>  or  required  an  indemnity, 
instead  of  which,  they  have  proceeded  to  a  sale  under 
the  execution,  which  was  not  issued  until  long  after  the  act 
of  bankruptcy  had  been  committed, 

.  Mr.  Justice  Burrough.— This  point  was  settled  long 
before  I  knew.  Westminster  Hall.  The  sheriff  acts  at  bis 
peril,  and  great  inconvenience  would  arise  if  it  were  not  so. 
Here,  the  defendants  had  a  remedy,  if  they  had  thought 
proper  to  have  applied  for  it;  and  by  the  policy  of  the 
bankrupt  laws,  the  property  of  a  bankrupt  vests  in  his 
assignees,  by  the  assignment,  from  the  time  the  act  of 
bankruptcy  was  committed.  As  to  the  act  of  bankruptcy, 
it  was  a  mere  question  for  the  Jury,  and,  according  to  the 
evidence  adduced  at  the  trial,  I  think  there  is  no  ground 
to  say  (hat  they  have  come  to  a  wrong  conclusion. 

Mr.  Justice  Richardson. — I  am  also  of  opinion,  that 
the  question  as  to  the  act  of  bankruptcy  was  properly  left  to 
the  Jury,  and  that  they  have  rightly  disposed  of  it.  If  the 
bankrupt  had  been  confined  to  his  bed  by  illness,  it  would 
not  have  amounted  to  such  an  act,  but  he  limited  his  order 
of  denial  to  his  creditors  alone.  The  Jury  might  therefore 
conclude,  that  his  illness  was  founded  in  pretence.  It  has, 
however,  been  further  insisted,  that  this  action  is  not  main- 
tainable, because  the  defendants  had  sold  the  goods  which 
they  had  seized  under  the  execution,  before  the  assignment 
was  made  to  the  plaintiffs.  But  the  law  as  to  a  question  of 
this  nature,  has  been  long  since  settled,  and  has  frequently 
occurred  of  late  years  at  Nisi  Prius,  and  if  a  sheriff  takes 
the  bankrupt's  goods  in  execution,  after  an  act  of  bank- 
ruptcy, and  before  the  commission,  but  sells  them  after  it  is 
issued,  the  assignees  may  bring  an  action  of  trover  against 
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him.  In  the  case  of  Lyon  v.  Lamb  (a),  the  sheriff  sold  1821. 
under  an  execution,  before  he  had  any  intimation  that  an  I!^N*W 
act  of  bankruptcy  had  been  committed,  and  it  was  insisted,  v- 

Vaithmai 

that  that  circumstance  distinguished  it  from  Cooper  v.  Chitty ; 
but  the  Court  of  Exchequer  held,  that  the  property  was 
changed,  and  vested  in  the  assignees,  by  relation,  from  the 
time  that  act  was  committed.  So  here,  though  the  de- 
fendants might  not  have  known  that  a  commission  was 
about  to  issue  at  the  time  of  the  seizure,  it  forms  no  ex- 
cuse for  diem  for  having  afterwards  proceeded  to  a  sale. 

■ 
■ 

Rule  refused. 

(«)  This  case  is  reported  as  to  the  construction  of  a  gnarantie,  Fell 
on  Guaranties,  2d  edit.  Appendix,  p.  360. 


Morris  v.  Daubigny.  Friday, 

May  11. 

This  was  an  action  of  trespass,  for  breaking  and  entering  In  trap****  * 

a  close  in  the  possession  of  the  plaintiff,  and  converting  his  commits  the 

•i       -m        »T      /-.    -i  trespass  but  is 

soil.     Flea,  Not  Guilty.  not  gue(]y  u a 

At  the  trial  of  the  cause  before  Mr.  Justice  Burrough,  at  £H£?5fc  ^ 

the  last  Assizes  at  Salisbury,  it  appeared  that  the  defendant  plaintiff, 

F  .  against  his  co- 

was  the  owner  of  some   pleasure   grounds  which  adjoined  trespasser, 

the  close  in  question,  and  that  he  had  caused  a  trench  to  ^ea^|  by"* 
be  enlarged,  in  order  to  drain  them.  To  prove  the  trespass,  toe  plaintiff, 
the  labourer  who  dug  the  trench  was  called,  when  it  was 
objected  for  the  defendant,  that  his  testimony  could  not  be 
received,  as  he  had  not  been  previously  released  by  the 
plaintiff,  on  the  ground  that  he  was  interested  in  the  event 
of  the  suit,  as  in  case  the  plaintiff  should  fail,  the  verdict 
might  be  used  in  evidence  in  an  action  to  be  brought  by 
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1321.        him  against  the  witness,  who  actually  committed  the  tres- 

Morris      P***"    ^e  learnec*  Judge  over-ruled  the  objection ;  the  wit- 

*•  nets  was  then  examined,  and  proved  the  trespass,  and  the 

Jury  accordingly  found  a  verdict  for  the  plaintiff;  but  leave 

was  given  the  defendant  to  move  to  set  it  aside,  if  the  Court 

should  be  of  opinion  that  such  objection  was  well  founded. 

Mr.  Serjt.  Pell  now  moved  accordingly,  and  submitted, 
that  as  the  trespass  was  committed  by  the  witness,  he  conW 
only  relieve  himself  from  an  action  at  the  suit  of  the  plain- 
tiff, by  shewing  that  he  acted  as  the  servant  of  die  defendant, 
and  not  on  his  own  account, — and  that  if  the  plaintiff  ob- 
tained satisfaction  from  the  defendant,  it  would  exclude  him 
from  his  right  to  recover  against  such  witness,  as  he  might 
avail  himself  of  the  verdict,  and  never  be  subject  to  an  action 
for  the  trespass. 

But  the  Court  held,  that  there  was  no  ground  whatever 
for  the  application.  That  it  had  been  long  established,  that 
in  an  action  of  trespass,  a  joint  trespasser  who  is  not  sued, 
is  a  competent  witness  for  the  plaintiff,  against  his  co- 
trespasser,  although  left  out  of  the  declaration  for  that  pur- 
pose (a).  The  plaintiff  has  elected  to  bring  his  action 
against  the  real  principal,  instead  of  a  mere  pauper,  and 
he  cannot  afterwards  sue  the  latter,  as  the  verdict  in  this 
action  could  neither  be  used  nor  given  in  evidence  for  or 
against  him.  s 

Rule  refused. 


(«)  See  Chapman  ▼.  Graves,  2  Campb.  333,  n.     Phillips  on  Evidence, 
Sth  edit.  vol.  i.  page  41. 

•jo; 
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Shkk  v.  Abbott.  Saturday, 

May  it. 

Mr.  Serjt.  Pell  applied  for  a  rule,  calling  on  the  defendant  This  Court 
to  shew  cause  why  the  rule  for  allowance  of  bail  in  this  chart*  the 
case  should  not  be  discharged,  on  an  affidavit,  stating  that  ance  °f  bail** 

one  of  the  bail  came  up  in  the  course  of  the  last  Term,  on  amount  of 

r  Ptyvrj  ">  one 

viz.  on  the  5th  February,  to  justify  for  his  brother,  and  on  of  them,  who 

being  asked  whether  he  was  a  housekeeper,  be  swore  that  he  his  jastifica* 

was,  and  had  been  in  the  occupation  of  the  house  in  which  JjJ^hoaJS. 

he  then  resided,  from  the  Christmas  preceding,  and  that  he  keeper,  and  a 

held  it  under  an  agreement  from  his  brother,  who  was  the  fore,  that  he 

landlord:  that  he  was   then  permitted  to  justify;    but  that  The  pUintlff 's 

five  days  before,  a  commission  of  bankrupt   having  been  ?"lT1^mcdy  h 

taken  out  against  his  brother,  he  swore  that  he  resided  with 

the  latter  in  the  same  house,  and  that  he,  and  not  the  bail, 

was  the  occupier  thereof.      The  learned  Serjeant  referred 

to  the  case  of  Gould  v.  Berry  (a),  where  the  justification  of 

bail  was  set  aside,  one  of   the  bail  having  falsely  sworn  as 

to  the  solvency  of  his  circumstances,  and  the  other,  at  the 

time  he  came  up   to  justify,  having  improperly  personated 

the  inhabitant  of   the  house,  to  which  reference  was  given 

in  the  notice  of  justification. 

But  the  Court  held,  that  the  plaintiff's  only  remedy  was 
by  indicting  the  bail  for  perjury.  That  the  case  of  Gould 
v.  Berry  was  distinguishable  from  the  present,  as  it  appeared 
.  that  one  of  the  bail  there  had  been  since  rejected  in  ano- 
ther cause,  in  which  he  had  come  up  to  justify,  and  it  was 
on  that  representation  alone,  that  the  rule  for  setting  aside 
the  justification  was  granted.  There,  too,  one  of  the  bail 
had  merely  sworn  as  to  the  solvency  of  his  circumstances, 
and  the  other  had  improperly  personated  another  person, 

(«)  1  Chit  Rep.  14S. 
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1821. 
SlIKE 

r. 
Abbott. 


Here,  however,  the  bail  swore  that  he  was  a  housekeeper  at 

the  time  he  caine  up  to  justify,  and  it  now  turns  out,  that 

a  few  days  before,    he    had  sworn    the  contrary.      That, 

therefore,   will  clearly  subject   him   to   an    indictment  for 

perjury. 

Rule  refused  (a). 


(a),  this  Court  held,  that  if  bail  have  swore 


(a)  In  A'Bcckct  v. 

to  a  false  account  of  their  property,  the  plaintiff  has  no  other  remedy 
than  by  indictment  for  perjury.  Bnt  in  Brown  v.  Gillies  (6),  the  rale 
for  allowance  of  bail  was  discharged  with  costs,  to  be  paid  by  the  de- 
fendants, on  an  affidavit,  that  one  of  the  bail  had  perjured  himself  ot 
his  justification,  in  swearing  that  an  action  in  which  he  had  been  bail, 
had  been  compromised  (c). 

(«)  5  Taunt.  776. (&)  1  Chit.  Rep.  37f . (c)  See  also  S.  C.  Id.  496. 


Monday, 
May  14. 


Smith  v.  Wiltshire  and  four  others. 


Where  con-  This  was  an. action  of  trespass.  The  first  count  of  the  de- 
iSecudnnder  claration  stated,  that  the  defendants  broke  and  entered  die 
*  wa™nl  t0  plaintiffs  dwelling-house  and  took  his  goods,  in  consequence 
take  black        of  which,  persons  who  had  been  in  the  habit  of  dealing  with 

Eosedtohave    him,  afterwards  declined  to  do  so.     The  second  count  was 
een  stolen, 
and  they  took 
cloths  of  a 
different  de- 
scription and 
colour,  and 
carried  them 
before  a  ma- 


gistrate, re 
ft 


similar  to  the  first,  omitting  the  special  damage.  The  third 
was  for  breaking  and  entering  the  house  and  removing  the 
goods,  and  the  fourth  was  for  seizing  and  taking  the  goods 
generally. 

At  the  trial  of  the  cause  before  Mr.  Justice  Burrovgi, 
using,  at  the  at  the  last  assizes  at  Taunton,  it  appeared  that'  the  defea- 
them,  to  in-  dants,  two  of  whom  were  constables,  the  third  a  tithing- 
ownerwhe-       m*n'  an(*  tne   tw°  otners   act*Dg  *n  Aeir  *"*#    Went  to  the 

ther  they         house  of  the  plaintiff,  a  clothier,  when  he  was  not  at  home: 

acted  under  a 

warrant  or 

not :  Held,  that  they  were  within  the  protection  of  the  statute  £4  Geo.  S3.  «.  44. 

s,  8,  and  therefore  that  an  action  against)  them  ought  to  have  been  commenced 

within  six  calendar  months  from  the  time  of  such  taking,  aud  it  seems  that 

that  section  applies  to  all  cases  of  con&tablos  acting  as  sneh. 
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that  they  were  asked  whether  they  had  a  warrant,  to  which  1821. 
they  gave  no  answer,  nor  did  they  produce  one — that  on  Smith 
their  taking  two  pieces  of  white  cloth,  they  were  told,  that  yfivnimm* 
the  persons  who  picked  the  wool  and  spun  the©,  would 
prove  them  to  be  the  property  of  the  plaintiff,  on  which 
one  of  the  defendants  said,  that  he  would  take  them  whether 
right  or  wrong — that  they  afterwards  went  into  the  upper 
part  of  the  house,  broke  open  a  closet  and  took  blue  and 
other  cloths,  which,  together  with  the  two  other  pieces  of 
white  cloth,  they  carried  before  a  Magistrate — that  the 
latter  were  afterwards  returned,  but  the  blue  was  not. — 
At  the  trial,  the  defendants  produced  a  warrant  of  a  Ma- 
gistrate, directing  them  to  search  the  plaintiff's  house,  for 
the  purpose  of  ascertaining  whether  some  black  kerseymere 
cloth,  which  had  been  stolen,  was  concealed  there.  No 
cloth,  however,  of  that  sort  was  found,  but  the  defendants 
took  away  those  of  another  description,  as  above  stated. 
It  further  appeared,  that  the  seizure  was  made  on  the  27th 
October,  1819,  and  the  action  was  not  commenced  until' 
the  beginning  of  the  month  of  May  following,  when  it  was 
insisted  for  the  defendants,  that  it  could  not  be  maintained, 
as  they  were  protected  by  the  statute  24  Geo.  2.  c.  44. 
s.  8  (a),  and  the  learned  Judge,  being  of  that  opinion,  (as 
they  acted  as  constables  under  the  warrant,)  directed  a 
verdict  to  be  found  for  them,  which  was  accordingly  done. 

(a)  By  that  section  it  is  enacted,  "  that  no  action  shall  be  brought 
against  any  Justice  of  the  Peace  for  any  thing  done  in  the  execution  of 
his  office;  or  against  any  constable,  headborougb,  or  other  officer  or 
person  acting  a*  afore said  >  unless  commenced  within  six  calendar  months 
after  the  act  committed  :" — and  by  the  sixth  section  of  that  statute  it  is 
provided,  "that  no  action  shall  be  brought  against  any  Justice,  constable, 
headlxhongh,  or  other  officer,  or  against  any  person  or  persons  acting 
by  his  order  and  in  his  aid,  for  any  thing  done  in  obedience  to  any 
warrant  under  the  band  or  seal  of  any  Justice  of  the  Peace,  until  de- 
mand hath  been  made  of  the  perusal  or  copy  of  the  warrant,  &c.  and  it 
then  directs,  that  if  any  action  shall  afterwards  be  brought  against  such 
constable,  without  making  the  Justice  a  defendant,  the  constable,  upon 
producing  the  warrant  at  the  trial,  shall  be  entitled  to  a  verdict,  not- 
withstanding the  defect  of  jurisdiction  in  such  Justice." 

VOL.   V.  Y 


324  CASES  IN  EASTER  TSRlf  , 

1821.  Mr.  Serjt.  Pell,  on  a  former  day  in  this  Term,  applied  for 

^~N"a'         a  rule  nisi,  that  this  verdict  might  be  set  aside  and  a  new  trial 
Smith  '  ... 

v.  granted,  on  the  ground  of  a  misdirection ;  as  the  defendants 

were  only  authorised  by  the  warrant  to  take  black  kerseymere 
cloth,  and  as  they  found  none,  but  took  others  of  a  different 
description,  they  were  not  acting  in  obedience  to  that  warrant 
as  constables,  as  they  had  exceeded  the  authority  thereby  dele- 
gated to  them  by  the  Magistrate,  and  must  therefore  be  con- 
sidered as  wholly  unauthorised  to  make  the  seizure  in  ques- 
tion.     The  case   of  Price  v.  Messenger  (a)  is  precisely  in 
point,  where  the  warrant  directed  the  defendants,  as  constables, 
to  search  for  stolen  sugar,  supposed  to  be  concealed  in  the 
plaintiff's  house,  which  they  took,  together  with  tea  and  nails; 
and  Lord  Chief  Justice  El/enborough  there  observed  (6),  that 
"  if  they  executed  it  in  the  only  way  in  which  it  was  capable 
of  being  executed,  namely,  by  making  it  attach  on  all  goods 
which  fell  within  the  description  contained  in  it,  they  acted 
in  obedience  to  it :  and   having  done  so,  were   entitled  to 
avail  themselves  of  the  protection  of  the  statute;"  and  Mr. 
Justice  Heath  said,  that  "  when  the  defendants  seized  the 
teas,  they  were  not  acting  in  obedience  to  the  warrant."    So, 
here,  the  defendants  exceeded  their  authority,  by  seizing  the 
cloths  in  question,  as  the  warrant  was   confined   to  black 
cloth  of  a  particular  description.      In  Money  v.  Leach  (c), 
Lord  Mansfield  held,  that  a  defendant,  as  an  officer,  under 
the  statute  24  Geo.  2.  c.  44,  must  shew  that  he  had  acted 
in  obedience  to  the  warrant.     In  Milton  v.  Green  (</),  Lord 
Ellenborough  said,  that  "  the  defendants  had  not  acted  in 
obedience  to  the  warrant,  without  which,  they  were  not  within 
the  protection  of  the  statute."     In  the  subsequent  case  of 
Bell  v.  Oakley,  his  Lordship  observed  (e),   that "  the  de- 
fendants, so  far  from  shewing  that  they  acted  in  obedience 
to  the  warrant,  commenced  by  an  unauthorised  course  of  pro- 
ceeding, and  that  it  was  a  trespass  in  them  ab  initio;*9  and 

(a)  2  Bos.  &  Pul.  158. (*)  Id.  16*.— — (c)  3  Barr.  1768.- 

(<J,  5  East,  238. ■■  (e)  2  Maul.  &  Sehv.  261. 
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Mr.  Justice  Bayley  there  remarked,  that  "  in  Price  v.  Mes*        1821. 

senger,  the  defendant,  so  far  as  he  acted  in  obedience  to  the       ^^L 

Smith 

warrant,  was  under  the  protection  of  the  statute,  but  he  was  *. 

holden  liable  for  the  seizure,  which  was  not  made  in  obedience 
to  the  warrant."    That  is  precisely  applicable  to  the  present 
case.    [Lord  Chief  Justice  Dallas. — In  Bell  v.  Oakley,  the 
defendants  acted  under  a  warrant  of  distress  to  levy  a  poor's 
rate,  and  the  Court  held,  that  they  might  be  sued  in  trespass* 
without  a  demand  of  the  warrant,  as  required  by  £4  Geo.  2. 
c.  44,  as  they  were  not  authorised  under  it  in  breaking  and 
entering  the  house.     So>  in  Theobald  v.  Crichmore  (a),  where 
a  constable  broke  open  the  door  of  the  plaintiff's  house, 
under  a  Magistrate's  warrant  of  distress,  to  levy  a  church- 
rate  under  the  53  Geo.  3.  c.  127,  Lord  Ellenborough  said  (J), 
that  "  it  was  perfectly  clear,  that  the  defendant  had  no  right 
to  break  the  outer  door   for  the  purpose  of  executing  his 
warrant  of  distress.     That  the  question  then  was,  whether 
he  could  be  said  to  have  acted  in  pursuance  of  the  statute, 
within  the  meaning  of  that  term,  as  there  used ;  that  if  it 
meant  ouly  acts  lawfully  done  under  the  authority  of  the  sta- 
tute, he  would  not  be  protected.     But  the  object  was  clearly 
to  protect  persons  acting  illegally,  but  in  supposed  pursu- 
ance, and  with   a   bona  fide  intention  of  discharging   their 
duty  under  the  act  of  parliament."]     The  only  difficulty  is, 
whether  those  former  decisions  have  been  broken  in  upon  by 
the  late  case  of  Parton  v.  Williams  (c),  where  it  was  held, 
that  a  constable  acting  under  a  warrant,  commanding  him  to 
take  the  goods  of  A.*  took  the  goods  of  B.  by  mistake,  con- 
ceiving them  to  belong  to  A.  he  was  entitled  to  the  protection 
of  the  statute  24  Geo.  2*  c.  44.  s.  8,  and  that  an  action  must 
be  brought  against  him  within  six  calendar  months.     There, 
Mr.   Justice  Bayley  was   of  opinion  (d),  that  "  when   a 
constable  is  acting  bona  fide,  and  with  an  honest  opinion 


(a)  1  Barn.  &  Aid.  SgT.      ■    (6)  Id.  S29..  ■    ■     (c)  3  Earn.  &  Aid. 330. 
d)  Id.  335. 
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1821.        that  be  is  discharging  his  duty,  and  that  he  is  acting  at  the 

l^Y        very  time  in  obedience  to  the  warrant  of  a  Magistrate,  he  was 

*.  entitled  to  the  protection  of  that  section."    Here,  however, 

Wiltshire* 

though  the  defendants  were  expressly  told  that  some  of  die 
cloths  belonged  to  the  plaintiff,  and  that  it  could  be  satisfac- 
torily proved  to  them,  one  of  them  said  they  should  be  taken, 
whether  right  or  wrong.     He  therefore  confessed  that  he  was 
guilty  of  an  error  in  seizing  them.    The  principle  on  which 
the  case  of  Parton  v.  Williams  was  decided  was,  that  the 
eighth  section  of  the  statute  was  wholly  independent  of  the 
sixth,  and  that  in  order  to  bring  an  officer  within  the  latter 
clause,  it  was  necessary  that  he  should  act  moat  strictly 
in  obedience  to  bis  warrant.    But  there  it  does  not  appear 
that  the  defendants  were  commanded  by  the  warrant  to  take 
any  specific  goods,  as  here,  but  merely  that  they  were  to  take 
the  goods  of  a  particular  person,  which  is  a  most  material 
distinction ;  and  in  Postlethwaite  v.  Gibson  (a),  Lord  Kenyon 
expressly  decided,  that  "the  eighth  section  of  the  statute 
24  Geo.  2.  applied  to  cases  only  where  there  has  been  a 
warrant  granted  by  a  Justice  of  Peace,  and  the  constable  is 
acting  under  it."    The  words  "  acting  as  aforesaid*'  in  that 
section,  must  therefore  have  reference  to  those  yi  the  sixth,  viz. 
"  acting  in  obedience  to  the  warrant  of  a  Justice;"  and  if  a 
party  merely  act  in  the  character  of  constable,  without  paying 
the  strictest  obedience  to  the  terms  of  such  warrant,  he  does 
not  fall  within  the  protection  of  that  statute. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Dallas  now  delivered  the  judgment 
of  the  Court,  as  follows  : — This  was  an  action  of  trespass. 
The  first  count  of  the  declaration  was  for  breaking  and  en- 
tering the  plaintiff '8  house  and  seizing  and  taking  his  goods, 
and  the  last  was  confined  to  the  seizing  the  goods  generally* 

(a)  3  Esp.  w. 


IN  THE  SECOND  YEAR  OP  GEO.  IV.  327 

Some  of  the  defendants  acted  as  constables,  and  others  in        1821. 


their  aid,  and  at  the  trial,  they  produced  a  warrant  of  a  Jus- 
tice of  Peace,  requiring  them  to  search  the  plaintiff's  house  v. 
for    some    black  kerseymere    cloth  which  had   been  lately 
stolen,  and  suspected  to  be  concealed  there,  and  authorising 
them  to    seize  the  same.      They  accordingly  searched  and 
seized  cloths  of  other  colours,  which  did  not  strictly  fall  within 
the  description  of  that  in  the  warrant.     The  action  was  not 
brought  within  six  calendar  months  from   the  time  of  the 
seizure,  and  the  question  is,  whether  the  defendants  are  en- 
titled to  the  protection  of  the  statute  24  Geo.  2.  c.  44.  5.  8  ? 
And  we  are  of  opinion  that  they  are.     The  case  of  Parton  v« 
Williams  is  in  point,  where  the  defendants,  acting  as  constables 
under  a  warrant  commanding  them  to  take  the  goods  of  A.,  took 
the  goods  of  B.  by  mistake,  and  the  Court  of  King's  Bench 
held  that  they  were  entitled  to  the  protection  of  the  eighth 
section  of  the  statute,  and  that   the  action  was  ill  brought, 
after  the  lapse  of  six  calendar  months.     All  the  Judges  there 
decided,  that  that  section  was  intended  to  afford  to  constables 
some  benefit  not   given    by   the  sixth,  observing,  that  the 
latter  protected  them   absolutely,  and  at  all  times,  against 
any  action  for  acts  falling  within  it,  viz.  "  acts  done  in  obe- 
dience to  a  warrant/'  and  that  it  was  nugatory  to  limit  actions 
to  six  months  by  the   eighth  section,  which,  by  the  sixth, 
could  not  be   brought   at   all.     In  that  case,  however,    it 
does  not  appear  that  the  decision  of  this  Court  in  Price  v. 
Messenger  was  adverted  to,  where  the  defendants,  haviug  a 
warrant  to  search  for  and  seize  stolen  sugar,  seized  certain 
sugar  which  was  not  stolen,  and  also  some  nails  and  tea  ;  and 
Mr.  Justice  Heath  is  reported   to  have  said,  that  "when 
the  defendants  seized  the  teas,  they  were  not  acting  in  obe- 
dience to  the  warrant."    Still,  the  question  did  not  arise  there, 
as  the  defendants  had  suffered  judgment  by  default  as  to  the 
tea  and  nails,  and   the  argument  and  decision  of  the  Court 
were  confined   to  the  sixth  section  of  the  statute,  namely, 
that  the  defendants  acted  in  obedience  to  the  warrant,  and 


A 
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182  i.         were  within   the  protection   of  that  section,    although  the 

Smith        *ugar  seized  by  them,  turned  out  not  to  have  been  stolen, 

v*  and  no  question  whatever  arose  on  the  eighth  section  of  the 

Wiltshire.  m  -i- 

statute.       The    only  remaining  case  that    militates  against 

Parton  v.  Williams,  is  that  of  Postlethmaite  v.  Gibson ;  that, 
however,  was  a  mere  Nisi  Prius  decision,  and  the  plaintiff 
was  ultimately  nonsuited,  so  that  there  was  no  opportunity 
of  bringing  the  question  before  the  Court.  That  case, 
therefore,  was  properly  disregarded  in  Parton  v.  Williams. 
There,  the  Court  did  not  expressly  decide  that  the  eighth  sec- 
tion applied  to  all  cases  of  constables  acting  as  such  ;  but  it 
may,  however,  be  inferred  from  their  reasoning,  that  they 
thought  so,  and  we  are  of  opinion,  that  such  is  the  true  con- 
struction. The  words  "  as  aforesaid"  there,  refer  either  to 
those  immediately  preceding,  namely, "  for  any  thing  done  in 
the  execution  of  his  office",  to  which  extent  parties  are  pro* 
tec  ted  by  that  section,  and  it  would  be  strange  if  constables 
were  not  equally  protected; — or  else,  they  are  explanatory  ooly 
of  the  word  "  person" — and  the  words  "  or  person  acting  as 
aforesaid"  in  that  section,  means  any  person,  not  an  officer, 
acting  in  aid  of  such  officer.  The  cases  of  Go  din  v. 
Ferris  (a),  and  Saunders  v.  Saunders  (b)  shew,  that  where  a 
statute  fixes  and  limits  a  time  within  which  an  action  must 
be  brought  against  an  officer  for  any  thing  done  by  him  in 
the  execution  of  his  duty,  the  time  must  be  computed 
from  the  original  seizure  of  the  goods,  and  there  is  no  dis- 
tinction, whether  such  action  be  brought  in  trespass,  or  in 
trover.  Here,  however,  the  defendants  were  protected  by 
the  eighth  section  of  the  statute,  although  they  might  not 
be  by  the  sixth,  for  the  former  was  intended  to  apply  to 
cases  where  the  latter  does  not,  and  to  give  an  additional 
benefit  to  officers  acting  under  a  warrant  of  a  Magistrate* 
The  case  of  Theobald  v.  Crichmore  is  in  point  to  shew, 
that  although  an  officer  might  exceed  his  authority  in  the 

(a)  2  Hen.  BI.  U (A)  2  East,  254. 
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execution   of  a  warrant    of    distress,  still,  that  he  was  not  1821. 

liable  to  an  action  unless  it  were  commenced  against  him  c^"*l 

within  the  time,  as  specified  in  the  statute,  *• 

*  Wiltshire. 

Rule  refused* 


Mr.  Serjt.  Hullock,  amicus  curia,  in  the  course  of  Mr. 
Serjt.  Pe/fs  argument,  mentioned  the  case  of  Field  v.  Croft, 
from  the  Home  Circuit,  which  was  decided  in  the  King's 
Bench,  within  the  present  Term,  on  a  motion  for  a  new 
trial,  and  the  Court  acted  on  the  authority  of  Parton  v.  Wil- 
liams, and  held,  that  a  party  who  acts  as  constable  at  the 
time,  is  protected  by  the  eighth  section  of  the  statute 
24  Geo.  2,  although  he  may  not  act  in  obedience  to  the 
warrant  of  a  Magistrate.  It  seems,  therefore,  that  if  a 
constable  were  to  act  in  his  character  as  such,  even  with- 
out a  warrant,  that  an  action  must  be  brought  against  him 
within  six  calendar  months  from  the  time  of  the  act  com? 
plained  of  (a). 

(a)  Id  Alcock  v.  Andrews  (•),  Lord  Kenyon  held,  that  a  constable  act- 
ing colore  not  virtute  officii,  was  not  protected  by  the  eighth  section  of 
24  Geo.  J,  from  actions  brought  after  the  expiration  of  six  months;  bat 
in  Graves  v.  Arnold  (t),  which  turned  on  the  construction  of  a  similar 
clause  in  a  local  act  of  parliament,  viz.  50  Geo.  3.  c.  149,  Sir  Janus 
Mansfield  held  that  the  constable  was  protected,  as  he  was  acting 
under  the  colour  of  the  statute,  and  believed  himself  to  be  exercising 
the  powers  conferred  by  it,  although  by  virtue  of  the  statute  he  might; 
not  be  justified  in  what  he  did. 

(•)  I  Esp.  543,  (n.)     ■        (t)  3  Campb.  34*. 
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Monday,  WRIGHT  V.  AgER. 

May  14. 

In  an  action  of  This  was  an  action  of  debt,  to  recover  penalties  from 
▼er  Denaltles"  *e  defendant,  a  sheriff's  officer,  for  extortion,  in  having 
•gainst  a  she-  taken  5l.  10s.  more  than  he  was  entitled  to,  on  the  arrest 
for  extortion,  of  the  plaintiff.  The  declaration  contained  several  counts, 
StcSt.^.ts.  founded  on  the  32  Geo.  2.  c. 28. 

the  Court  will 

not  allow  the  *,     «     .      •*%»  «  .    .        .  ... 

declaration  to  Mr.  Serjt.  Blosset  now  moved  to  amend  it,  by  adding 
ty  "inwrti^g  new  counts,  to  be  framed  on  the  23  Hen.  6.  c.  9.  It  ap- 
n^w^?.nts  ?n  peared,  that  two  Terms  had  elapsed  since  the  return  of  the 

the  23  Hen.  6.    r  '  r 

c.  9.  writ ;  but  the  learned  Serjeant  submitted,  that  as  the  cause 

of  action  would  be  substantially  the  same,  by  the  mere 
introduction  of  those  counts,  the  amendment  might  be  al- 
lowed ;    and  he  referred  to  the  case  of  Freen  v.  Cooper  (a). 

But  the  Court  observed,  that  this  was  a  penal  action; 
that  the  statute  23  Hen.  6.  was  nearly  obsolete ;  and  that 
the  plaintiff  having  made  his  election  to  sue  on  the  32  Geo.  2. 
he  must  now  abide  by  it. 

The    learned    Serjeant,   therefore,   took    nothing  bj  his 


motion. 


(a)  2  Marsh.  59. 
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Bamfield  v.  Anderson,  Bart.  Tuesday, 

Maj  i«k 

Mr.  Sent.  Lens,  on  a  former  day  in  this  Term,  had  ob-  The  Court  win 

J  '  ii  not  order  an 

tained  a  rule  nisi,  that  an  exoneretur  -  might   be  entered  on  exoneretw  to 

the  bail-piece  in  this  cause,  on  an  affidavit  which   stated,  the  bail-piece, 

that  the  defendant  was  arrested  on  a  bill  of  exchange  for  Jf^JSJJJjf 

855/.,  drawn   in  Ireland,  and  accepted  by  him  and  his  fa-  anrs  having 

ther ; — that  the  defendant  had  obtained  his  certificate  in  that  certificate  in 

country ;— and  that  the  debt  was  contracted  there  before  bis  w7lldiectban 

discharge.     He  referred  to  the  case  of  Ballantine  v.  Gold-  H80^  in  °.r<ier 
°  to  ascertain 

ing  (a),  where  a  rule  similar  to  the  present  was  made  abso-  the  circura- 
lute,  the   defendant  having  been  a  bankrupt,  and  obtained  which  the  ori- 
his  certificate  in  Ireland;    and  Lord  Mansfield  there  said,  contrMtedT** 
that  "  it  is  a  general  principle,  that  where  there  is  a  dis- 
charge by  the  law  of  one  country,  it  will  be  a  discharge  in 
another." 

Mr.  Serjt.  Taddy  now  shewed  cause,  and  submitted  that 
the  certificate  did  not  apply  to  this  action,  as  the  bill  was 
payable  in  this  country,  and  it  was  sworn,  that  the  con** 
sideralion  for  which  it  was  given  arose  here,  and  that  the 
bill  was  accepted  by  the  defendant  and  his  father  as  partners. 
At  all  events,  the  Court  will  not  afford  the  relief  sought  for 
by  this  summary  application,  but  leave  the  defendant  to 
plead  his  certificate  in  bar. 

The  Court  observed,  that  where  the  debt  arose,  was  a  ques- 
tion of  fact,  and  could  not  be  disposed  of  on  an  application 
of  this  description ;  and  they  referred  to  the  case  of  Potter 
v.  Brown  (6),  where  it  was  decided,  that  the  defendant's 
certificate  in  America,  was  a  bar  to  an  action  on  a  bill  drawn 
by  him  there,  on  a  person  resident  in  this  country,  which 
was  not  accepted,  on  the  ground  that  the  debt  for  which  the 


(a)  Cooke's  Bankrupt  Laws,     vol.  i.  5th  edit,    page    499.< 
b)  5  East,  12L 
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bill  was  given,  was  incurred  in  America,  and  that  it  having 
been  refused  acceptance  here,  the  implied  promise  to  pay 
the  money  arose  there.  This,  however,  is  a  mixed  case,  for 
it  is  stated,  that  the  consideration  for  which  the  bill  was 
given,  arose  in  this  country,  and  that  the  defendant  accepted 
it  with  his  father,  as  partners.  These  facts,  therefore,  must 
be  inquired  into,  as  well  as  whether  the  original  debt  was 
contracted  by  the  defendant's  father,  or  himself,  or  whether 
it  was  made  on  the  partnership  account — They  therefore 
directed  an  issue  as  the  proper  means  of  ascertaining 
whether  the  debt  in  question  was  discharged  by  the  certifi- 
cate ;  and  this  rule  was  consequently 

Discharged  (a). 

(«)  See  Pkillpottt  t.  Reed,  ante,  vol.  iii.  page  «44»  where  the  Court  re- 
fused to  discharge  a  defeodant,  on  entering  a  common  appearance,  oa 
the  ground  of  bis  having  become  insolvent  and  obtained  his  certificate 
at  Newfoundland,  bat  left  him  to  plead  such  certificate  in  bar. 


IN  THE  HOUSE  OF  LORDS. 

Friday,       Smith  «.  Doe,  on  the  Demise  of  the  Earl  of  Jersey, 

and  Others. 


Under  a  power  A  writ  of  error,   returnable  in  Parliament,  having  bee* 

riage  settle""  brought  to  reverse  the  judgment  given  by  the  Court  of  Ex* 

ment  to  a  te- 
nant for  life,  to  lease  for  years,  determinable  on  three  lives,  reserving  the  ancient 
and  accustomed  rents,  duties,  &c.  "  so  as  there  be  contained  in  every  such  lease 
a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be  reserved :" — A 
lease  for  ninety-nine  years,  determinable  on  three  lives,  with  a  proviso  for  re- 
entry "  if  the  rent,  duties,  &c.  should  be  unpaid,  or  undone  in  part  or  in  all,  by 
the  space  of  fifteen  days  next  over  or  after  the  day  of  payment,  Sec.  and  no 
sufficient  distress  or  distresses  could  be  had  or  taken  on  the  premises :"— was 
held,  in  an  action  of  ejectment  by  the  reversioner  against  the  lessee,  to  be  a  valid 
execution  of  the  power :— Held  also,  that  evidence  was  admissible  to  shew  that 
the  usnal  form  of  leases  of  the  estate  in  settlement  for  years,  determinable  on 
three  lives,  as  well  prior  to  as  after  the  settlement,  was  with  a  similar  conditional 
proviso  for  re-entry  ; — the  tenant  for  life  having  under  the  power,  a  discretion 
as  to  the  terms  of  the  proviso,  which  the  power  required  generally  to  be  inserted 
in  such  lease  (•). 

(•)  See  a  more  full  marginal  abstract  of  this  case,  ante,  vol.  iii.  page  S39. 
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chequer  Chamber,  in  this  case  (a),  the  original  defendant, 
(plaintiff  in  error),  prayed  that  it  might  be  reversed,  and 
the  former  judgment  of  the  Court  of  King's  Bench  in  his 
favour  be   affirmed  (6),    for   the   following,  amongst  other 


1821. 


reasons  : — 


Smith 

v. 

Dob, 

d. 
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First,  Because  the  intention  of  the  donor  of  a  power  is  to 
be  collected  from  the  whole  of  the  deed  whereby  that  power 
is  created ;  from  the  plan  and  design  of  it  as  well  as  the 
words,  and  also  from   the  circumstances  of  the  property 
which  is  by  him  subjected  to  the  operations  of  that  power; 
and  in  the  construction  of   the  particular  instrument  exe- 
cuted under  such   power,  the  law  will  expound  it,  with  an 
inclination  to  preserve  rather  than  to  destroy  the  instrument ; 
"  ut   res  magis  valeat  quam  pereat"    u  It  is  the  office  of  a 
Judge  to  preserve,  not  to  destroy  an  estate  (c)." 

Secondly,  Because  the  only  objection  raised  to  the  lease 
under  which  the  plaintiff  in  error  holds,  is,  that  the  proviso  for 
re-entry  therein  contained,  is  not  such  as  is  required  by  the 
leasing  power  under  which  it  was  granted  by  Lord  Vernon,  as 
not  being  absolute,  unconditional,  and  capable  of  being  en- 
forced instant er  upon  every  default  of  payment  of  rent,  on  the 
very  day  on  which  such  default  takes  place ;  but  the  words 
of  the  power  do  not,  as  the  plaintiff  in  error  submits,  re- 
quire a  proviso  for  re-entry,  absolute,  unconditional,  and 
capable  of  being  enforced  instant erf  such  words  being  only 
"  so  as  there  be  contained  in  every  such  lease,  a  power  of 
re-entry  for  non-payment  of  rent/'  It  is  undoubtedly  m 
condition  precedent  to  the  due  execution  of  the  leasing 
power,  that  there  should  be  reserved  in  all  leases  granted 
under  such  power,  u  a  power  of  re-entry  for  non-payment  of 
rent ;"  but  in  what  terms  that  power  of  re-entry  is  to  be  re* 
served,  the  settlement  is  wholly  silent,  and  the  argument  for 
the  defendant  in  error  is,  that  from  the  non-expression  of 

(a)  See  ante,  vol.  iii.  page  339.— (6)  See  5  Maul.  &  Selw.  467.— 
(c)  See  Cother  v.  Merrick,  Hardr.  93,  per  Mr.  Baron  Parker. 
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any  terms  in  which  that  proviso  is  to  be  framed,  it  neces- 
sarily results,  that  the  comprehensive  expression,  "  a  power 
of  re-entry,"  (which  comprehends  and  includes  every  pro- 
viso of  re-entry  adapted  to  the  object  for  which  it  is  re- 
quired), must  be  narrowed  to  one  particular  proviso  for  re- 
entry, absolute^  unconditional,  and  capable  of  being  enforced 
jnstanter  upon  every  default.  But  it  is  submitted,  the  ex- 
pression "  a  power  of  re-entry/'  is  no  description  of  die 
particular  form,  though  it  is  of  the  general  object  of  the 
condition  to  be  introduced  into  the  lease,  and  that  the  lan- 
guage of  the  leasing  power  is  fully  satisfied  by  a  proviso  for 
re-entry  such  as  is  contained  in  the  lease  now  sought  to  be 
set  aside  by  Lord  Jersey,  which,  though  not  an  absolute, 
unconditional  proviso,  and  capable  of  being  enforced  tit- 
stunter  upon  every  default,  is  nevertheless  "  a  power  of  re- 
entry" sufficient  for  the  object  for  which  it  was  required, 
such  as  was  in  use  upon  the  estate  to  which  the  leasing 
power  applies  at  the  time  it  was  created,  and  such  as  the 
general  term  used  in  the  leasing  power,  so  far  from  either 
expressly  or  impliedly  disapproving,  seems  advisedly  to  sanc- 
tion, especially,  when  it  is  recollected,  that  in  a  subsequent 
part  of  the  same  leasing  power,  as  applicable  to  the  rack- 
rent  estates,  the  donor  of  the  power  omits  the  general  and 
larger  term, "  a  power  of  re-entry  for  non-payment  of  rent,1' 
and  specifically  chalks  out  the  very  power  to  be  introduced 
into  such  leases,  viz.  "  a  clause  of  re-entry,  in  case  the  rent 
to  be  reserved  be  behind  or  unpaid  by  the  space  of  twenty- 
eight  days  after  the  times  thereby  respectively  appointed  for 
payment  thereof."  Thus,  in  this  latter  case,  where  large 
rents  were  to  be  secured,  defining  the  extent  of  indulgence 
to  the  tenant,  and  furnishing  the  very  clause  to  be  intro- 
duced, as  contra-distinguished  from  the  more  general  and 
comprehensive  expression  previously  used,  viz.  "  a  power 
of  re-entry  for  non-payment  of  rent ;" — £an  it.  be  success- 
fully contended,  that  this  expression  conveys  a  perfect  idea 
to  the  mind,  of  the  nature  and  form  of  the  power  of  re- 
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entry  required  ?  It  points  out,  indeed,  distinctly,  the  wish 
of  those  who  framed  the  settlement  that  there  should  be 
some  power  of  re-entry  in  all  leases  of  this  description,  but 
not  the  precise  terms  in  which  such  power  shall  be  reserved. 
Had  the  power  required  a  covenant  on  the  part  of  the 
lessee)  to  build  a  house  upon  the  premises,  it  would  still 
have  been  a  question,  what  house, — and  a  lease  stipulating 
for  the  building  a  house  of  given  dimensions,  and  within  a 
piescribed  time,  must  have  been  judged  of  by  the  law  as  a 
reasonable  or  unreasonable  compliance  with  the  condition. 

Thirdly,  If  the  language  of  the  leasing  power  has  been 
literally  attended  to  in  the  lease  executed  under  such  power, 
the  next  consideration  will  be,  whether  the  spirit  also  is  pre* 
served ;  or  whether  there  be  any  thing  in  the  plan  or  design 
of  such  leasing  power,  and  the  circumstances  of  the  pro- 
perty to  be  leased,  which,  by  disclosing  a  different  intention 
in  the  donor  of  the  power  from  that  which  occurs  on  the 
mere  reading  of  the  words  themselves,  thereby  imposes  a 
different  construction  upon  such  words.  The  leases  under 
the  power  are  of  three  sorts.  First,  leases  for  lives,  or  de- 
terminable on  lives,  which  are  renewable  on  fines,  and 
where  the  rents  reserved  are  nominal :  secondly,  leases  for 
years,  where  a  rack-rent  is  reserved :  and  thirdly,  mining 
leases,  in  which  no  reservation  of  a  power  of  re-entry  is 
required.  The  lease  in  question  is  of  the  first  sort,  and  the 
proviso,  therefore  for  re-entry,  is  rather  introduced  with  a 
view  of  enforcing  regular  acknowledgments  of  the  tenaocy, 
than  of  securing  a  succession  of  large  payments  at  stated 
periods.  It  is  not  improbable,  therefore,  with  such  an  ob* 
ject,  that  some  discretion  should  be  left  to  the  person  by 
whom  the  power  was  to  be  executed,  as  to  the  form  of  the 
proviso.  If  the  words  of  the  leasing  power  allow  such  dis* 
cretion,  is  there  any  reason  on  which  its  exclusion  can  be 
founded  i  Is  the  security  of  the  nominal  rents  endangered 
by  it  ?  Are  the  acknowledgments  of  a  subsisting  tenancy 
less  likely  to  be  regular  in  a  case  where  the  property  of  the 
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tenant,  if  hazarded  by  irregularity,  is  hazarded  to  so  great  an 
extent  as  that  of  the  loss  of  a  valuable  lease  for  lives  held 
under  a  nominal  rent,  than  where  it  consists  only  of  a  short 
term  at  a  rack-rent  f  On  the  contrary,  considering  that  two 
objects  must  have  been  presented  to  the  mind  of  the  framer 
of  the  leasing  power:  first,  the  securing  the  rents  to  those 
who  were  to  benefit  by  them ;  and  secondly,  the  preservation 
of  the  estate  in  good  condition  when  the  lease  determined : — 
has  not  the  language  of  the  power  been  designedly  varied, 
when  directing  the  reservation  of  the  right  of  re-entry  in 
the  two  sets  of  leases  ?  In  the  leases  for  lives,  where  a 
small  proportion  of  the  annual  value  is  to  be  paid  in  the 
shape  of  rent,  and  where  a  distress  might  be  resorted  to 
without  injury  to  the  estate,  a  mere  reservation  of  the  right 
of  re-entry  is  required,  in  such  manner  and  form  as  should 
be  found  discreet  and  beneficial,  and  adapted  to  the  object 
in  view ;  but  in  the  rack-rent  leases,  a  precise  and  well- 
defined  clause  of  re-entry  is  pointed  out,  because  the  inte- 
rest of  both  tenant  for  life  and  remainder-man  is  materially 
consulted,  in  the  reserved  power  of  re-possessing  themselves 
of  land,  for  which  the  lessee  is  not  able  to  pay  the  rack- 
rent  within  twenty-eight  days  from  the  time  of  its  becoming 
due,  and  where  a  distress  taken  for  such  rent,  if  resorted 
to,  would  probably  not  secure  the  rent,  but  certainly  injure 
the  cultivation  of  the  estate. 

Fourthly,  Because,  if  the  literal  language  of  the  condition 
be  not  violated,  and  there  be  nothing  in  the  spirit  of  the  leas- 
ing power,  giving  a  meaning  beyond  the  words  used,  the  prin- 
ciple which  has  hitherto  governed  in  cases  of  this  kind, 
must  govern  in  this  case,  which  is,  that  where  a  special 
clause  of  re-entry  is  prescribed  by  the  power,  that 
clause  cannot  be  departed  from,  even  in  trivial  circum- 
stances, without  defeating  the  lease  made  under  the  power; 
the  donor  of  the  power  being  in  this  respect  the  legis- 
lator, and  having  a  right  to  impose  any  condition  pre- 
cedent be  pleases,  provided  it  be  not  inconsistent  with  law, 
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«nd  which,  when  once  plainly  expressed  by  him,  is  not 
subject  to  any  examination  of  its  reasonableness  or  un- 
reasonableness. But,  if  no  special  clause  be  furnished  by 
him,  but  merely  a  direction  given  that  certain  leases  shall 
contain  "  a  power  of  re-entry,"  then,  if  a  clause  reserving 
the  right  of  re-entry  be  inserted,  the  will  and  direction 
of  the  legislator  is  complied  with,  unless  the  power  be 
executed  in  a  fraudulent  or  illusory  manner,  which  neither 
law  nor  equity  would  hold  to  be  any  compliance  at  all. 
Such  is  the  true  result  of  Coxe  v.  Day  (a),  explained  as  that 
case  is  by  the  subsequent  decision  in  this  case,  when  in  the 
Court  of  Kings  Bench,  of  two  of  the  same  learned  Judges 
who  signed  the  certificate  in  Coxe  v.  Day;  for  in  the  last- 
mentioned  case,  the  power  having  prescribed  a  particular 
clause,  that  is,  in  the  event  of  the  rent  being  behind  a  spe- 
cified number  of  days,  those  learned  Judges  held  a  proviso 
for  re-entry,  which  added  terms  not  used  in  the  particular 
clause  prescribed  by  the  power,  to  have  vitiated  the  lease. 
But,  in  this  case,  the  settlement  only  requiring  "  a  power  of 
re-entry  for  non-payment  of  rent,"  and  the  lease  containing 
the  clause  of  re-entry  in  question,  they  considered  the  words 
of  the  power  to  have  been  complied  with,  such  compliance 
being  not  only  literal,  but  not  impeachable  on  the  ground  of 
any  fraud  or  contrivance,  and,  on  the  contrary,  fair  and 
reasonable. 

Fifthly,  In  considering  whether  the  lease  be  bad  on  the 
ground  of  any  excess  in  the  indulgence  given  to  the  tenant, 
where  the  power,  as  in  this  case,  prescribes  no  precise 
clause  of  re-entry,  is  most  material  to  ascertain  what 
was  the  indulgence  granted  in  leases  of  this  estate  prior  and 
subsequent  to  the  settlement  creating  this  power.  No  such 
inquiry,  it  may  be  safely  conceded,  can  be  admitted,  where 
the  precise  clause  is  prescribed  by  the  power ;  but  where  the 
power  is  silent  as  to  the  particular  nature  of  the  condition, 
if,  as  it  is  humbly  contended,  it   follows  from  thence  that 

(a)  IS  East,  118. 
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some  discretion  is  to  be  exercised  by  him  who  executes  thfe 
power  in  framing  the  condition,  the  discretion  heretofore 
sanctioned  by  her,  who  if  she  had  spoken,  must  have  been 
abeyed,  is  fit  evidence  to  guide  the  judgment  where  she  has 
been  silent  It  seems  difficult  to  maintain  by  argument,  that 
where,  by  the  terms  of  the  condition,  reference  is  made  to 
prior  leases  impliedly,  as  where  "  ancient0  or  "  accustomed" 
rents,  or  rents  "  as  beneficial  as  the  ancient  rents/'  are 
spoken  of,  such  evidence  is  not  admissible  to  ascertain  either 
the  propriety  of  the  new  rents,  as  compared  with  the  old 
rents  in  amount,  or  the  propriety  of  the  mode  in  which  they 
are  reserved  or  secured  as  compared  with  the  ancient  mod6 
of  reserving  or  securing  them.  But  it  is  said,  there  is  nd 
implied  reference  in  the  very  words  directing  the  reservation 
of  the  power  of  re-entry.  If,  however,  the  words  i€  a  power 
of  re-entry  for  non-payment  of  rent,"  embrace  every  power 
of  re-entry,  properly  so  called,  then  some  assistance  is  ne^ 
cessary  to  ascertain  what  particular  power  of  re-entry  should 
be  introduced,  and  none  better  can  be  had,  than  that  which 
the  leases  prior  and  subsequent  to  the  settlement  furnish,  as 
directing  the  will  of  her  whose  will  alone  is  to  be  consulted 
on  the  occasion :  and  though  it  is  clear,  that  her  will  of 
to-day  cannot  be  contradicted  by  her  will  of  yesterday  or  to- 
morrow, yet  it  is  equally  clear,  that  those  who  contend  that 
such  will  must  be  the  sole  guide,  must  be  content  to  find  it 
elsewhere,  if  they  cannot  find  it  in  the  power  itself.  For 
however  general  the  power  in  its  terms,  it  seems  not  more 
repugnant  to  reason  to  contend,  that  the  execution  thereof  ft 
thereby  left  absolutely  to  the  tenant  for  life,  since  that  would 
destroy  the  condition  altogether,  than  to  contend  that  the 
very  generality  of  the  words  confines  its  execution  to  one, 
and  one  only  form  of  proviso  for  re-entry,  and  that  of  the 
narrowest  and  most  limited  form.  But  upon  sound  reason- 
ing it  must  be  conceded,  that  in  such  case  the  limit  to  thd 
exercise  of  discretion  by  the  tenant  for  life  must  be  sought 
for,  either  in  the  arbitrary  rules  of  law,  or  in  such  facts  as 
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are  fit  to  regulate  the  decision  of  the  law;  and  as  in  the 
aame  power,  for  a  different  object*  viz.  the  reservation  of  the 
rent,  the  settlor  has  himself  impliedly  referred  to  former 
leases;  why  may  he  not  be  considered  also,  in  this  particular, 
as  referring  to  former  leases,  and  therefore  framing  the  power 
in  general  terms  i  Either  that  must  be  the  conclusion,  or 
some  more  unsatisfactory  source  of  evidence  must  be  in- 
troduced, or  there  must  be  no  limit  to  the  discretion  of 
the  tenant  for  life,  or  the  power  must  be  narrowed  to  some* 
thing  less  than  its  terms  by  some  supposed  will  of  the  settlor, 
not  evidenced  either  by  his  words  or  his  acts.  The  evidence 
therefore,  admitted  at  the  trial,  the  plaintiff  in  error  humbly 
contends,  was  properly  admitted,  and  the  result  drawn  by 
tlie  Jury,  a  matter  of  much  weight  in  the  consideration  of 
this  case. 

Sixthly,  If  the  terms  of  the  power  be  such  as  to  leave 
the  terms  of  the  proviso  unfettered  by  positive  direction, 
there  seems  little  reason  to  quarrel  with  the  extent  of  the 
indulgence  in  point  of  time,  granted  to  the  lessee;  and 
such  has  been  the  concession  throughout  the  argument  of 
this  case.  Much  more  fault  has  been  found  with  the  latter 
qualification  of  the  proviso,  by  those  who  have  argued  for 
the  defendant  in  error,  viz.  with  that  part  which  restrains  the 
right  of  re-entry  to  the  case  where  no  sufficient  distress  or 
distresses  may  be  had  or  taken  upon  the  said  premises. 
The  reasonableness  of  this  qualification,  as  applied  to  the 
particular  rents  reserved  in  these  leases,  and  the  nature  of 
the  property  leased,  has  been  already  pointed  out  t  in  ad- 
dition however,  to  these  reasons,  it  is  to  be  observed,  that 
the  statute  law  of  the  land  has  not  only  spoken  the  same 
language,  plainly  and  intelligibly,  but  it  may  be  doubted 
whether  it  has  not  restricted  all  lessors  from  exercising  any 
right  of  re-entry  not  guarded  by  this  reasonable  qualification. 
The  4  Geo.  2.  c.  £8.  s.  2.  provides,  that  as  often  as  it  shall 
happen  "  that  one  half-year's  rent  shall  be  in  arrear,"  the  lessor 

shall  and  may/9  without  any  formal  demand  or  re-entry, 
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serve  a  declaration  in  ejectment  for  the  recovery  of  the  pre- 
mises ;  and  in  case  of  judgment  against  the  casual  ejector,  if 
it  shall  be  made  appear  to  the  Court  that  half-fe-yeai's  rent 
was  due  before  the  declaration  waa  served*  "  and  that  no 
sufficient  distress  was  to  be  found  on  the  demised  pre- 
mises/' and  that  the  lessor  had  power  to  re-enter,  then  he 
shall  be  entitled  to  judgment  and  possession.  It  then  pro- 
ceeds to  bar  all  relief  against  such,  judgments,  unless  upon 
payment  of  such  rent  and  arrears,  together  witb  full  costs, 
within  six  months*  The  interests  of  the  lessor  and  the  lessee 
are  by  this  statute  equally  provided  for:  the  former  is  re- 
lieved from  the  formalities  of  the  old  common  law  entry ; 
the  latter  is  protected  against  the  forfeiture  of  his  interest,  in 
case  there  be  sufficient  to  satisfy  the  rent  by  way  of  distress 
upon  the  premises.  The  legislature  has  thus  recognized  the 
reasonableness  of  a  provision  preventing  forfeiture,  where 
there  is  a  sufficient  distress,  and  so  far  affords  a  strong  argu- 
ment in  favor  of  the  clause  for  re-entry  contained  in  the  lease 
now  under  consideration.  But  has  it  not  gone  further?  Do 
not  the  words  speak  imperatively,  that  no  re-entry  shall  be 
enforced,  where  there  is  such  sufficiency  of  distress  i  The 
language  of  the  8  &  9  Will.  3.  respecting  the  breaches  to 
be  assigned  upon  bonds,  is  not  so  strong ;  for  there  the  legis- 
lature only  says,  the  plaintiff  "  may"  assign  as  many  breaches 
as  he  shall  think  fit  upon  the  bond,  giving  the  defendant  the 
opportunity  of  paying  money  into  Court  after  judgment  and 
before  execution.  But  the  Courts  of  law  have  construed 
this  statute  as  imperative  upon  the  plaintiff  to  do  what  he  is 
there  told  he  "  may"  do;  whereas,  in  the  4  Geo.  8.  the  lan- 
guage is  "  shall  and  may ;"  and  as  in  both  statutes  the  object 
is  the  same,  viz.  to  relieve  the  subject  from  the  necessity  of 
seeking  the  aid  of  a  Court  of  equity  against  the  technical 
difficulties  of  the  common  law,  why  should  not  this  equitable 
provision  in  each  statute  be  construed  to  be  a  compulsory 
provision,  and  especially  in  the  statute  4  Geo.  2.  where  it 
is  introduced  with  the  words  "  shall  and  may"  I  If  it  be  a* 
compulsory  provision,  applicable  to  all  cases  of  re-entry,  and 
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not  confined  to  cases  of  re-entry  under  that  statute,  then  the  1821. 

clause  in  question  conforms  itself  to  the  law,  and  no  more  ;  q^~ 

if  it  be  applicable  only  to  cases  under  that  statute,  then,  by  v. 

analogy  thereto,  this  leasing  power  is  reasonably  executed,  £*' 

being  qualified  in  its  execution  by  what  the  law  of  the  land  *«*•**• 
has  deemed  reasonable,  and  being,  from  the  terms  iu  which 
it  is  penned,  open  to  such  qualification. 

R.  OlFFOXD. 
C.  PULLBB. 

The  original  plaintiff  (defendant  in  error)  submitted,  that 
the  judgment  of  the  Court  of  Exchequer  Chamber  was  right 
and  according  to  law,  and  that  the  same  ought  to  be  affirmed* 
and  the  original  judgment  of  the  Court  of  King's  Bench 
reversed,  for  the  following,  among  other  reasons: 
'  First,  Because  the  leasing  power  in  the  marriage  settlement 
of  1757,  (a  power  granted  by  a  person  having  the  absolute  do-  « 
minion  of  the  fee  to  a  purchaser  of  a  life  estate)  expressly 
requires,  that  the  lease  shall  contain  "  a  power  of  re-entry  for 
non-payment  of  the  rent  thereby  to  be  reserved,"  which  makes 
it  necessary,  it  is  submitted,  that  the  right  to  re-enter  should 
attach  immediately  on  the  rent  being  uupaid ;  whereas,  the 
lease  under  which  the  defendant  in  the  ejectment  claims, 
postpones  the  right  of  re-entry  for  fifteen  days  after  the  day 
of  payment ;  thus  depriving  the  reversioner  of  a  part  of  that 
benefit  which  by  the  condition  annexed  to  the  leasing 
power,  was  intended  to  be  secured  to  him.  If  such  post- 
ponement be  allowed  for  fifteen  days,  why  may  it  not  be  al- 
lowed for  thirty,  forty,  one  hundred,  or  any  other  number 
Of  days  so  great  as  to  make  the  power  of  re-entry  nearly 
or  quite  unavailing?  Where  is  the  line  to  be  drawn?  If 
it  be  allowable  to  deprive  the  reversioner  of  any  part  of  that 
right  of  re-entry,  which  the  creator  of  the  leasing  power 
says  he  shall  have,  of  what  part  may  he  be  deprived  ?  It 
is  submitted,  that  only  two  lines  can  be  drawn ; — either  the 
tenant  for  life   is  obliged  to  reserve  the  whole  right  of  re- 
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1821.  entry,  or  no  part  of  it;  and  as  it  is  conceived,  that  the 

^^  latter  rule  cannot  be  supported,  it  follows,  that  the  right  of 

v.  re-entry  in  the  lease  should  be  fully  commensurate  with  thai 

d. '  required  by  the  leasing  power,  and  that  this  lease  is  void 

Jbbsbt.  a8  an  execution  0f  that  power. 

Secondly,  Because  the  lease  in  question,  is  liable  to  the 
further  objection,  that  the  leasing  power  requires  that  the 
lease  shall  contain  "  a  power  of  re-entry  for  non-payment 
of  the  rent  thereby  to  be  reserved,"  whereas,  the  lease  coo- 
tains  no  such  power,  but  only  gives  the  lord  a  right  to 
re-enter  for  the  absence  of  distress  for  rent  unpaid.  Tie 
meaning  of  the  words  of  the  leasing  power  is  perfectly  pUb 
and  unequivocal ;  "  a  power  of  re-entry,"  it  is  conceited, 
means  something  enabling  a  man  to  re-enter,,  and  "  a  power 
of  re-entry  for  non-payment  of  the  rent,"  signifies  some- 
thing enabling  a  man  to  re-enter  on  the  occasion,  or  Cor 
>  the  cause  of  non-payment  of  rent;  now  the  leasing  power 
in  question,  certainly  does  not  enable  the  reversioner  to  re- 
enter on  such  occasion,  or  for  such  cause;  inasmuch  as  the 
whole  rent  for  any  number  of  years  may  be  unpaid,  and  jet 
he  may  not  be  enabled  to  re-enter  (a). 

Thirdly,  It    is  said,   in  support  of  the   lease,   that  the 
creator  of  the  power  has  used  very  general  language,  that 
a  power  is  required,  without  saying  what  power ;  and  thrt 
the  power  of  re-entry  in  this  lease  is  sufficient,  becaase  it 
is  a  reasonable  power,  and  was   usual  on  die  estate.     It 
is  true,  the  language  of  the  leasing  power  is  general,  is 
genera],    that    only  one    quality  is    specified,    which  the 
power   of  re-entry  is  required   to  have,  thai  it  should  he 
for  non-payment  of  the  rent;  but  the  creator  of  the  power 
having   exacted  this   one  condition    only,    is  certainly  no 
reason  why  a  compliance  with  that  condition  should  be  dis- 
pensed with.    The  leasing  power  requires,  that  the  power  of 
re-entry  should  be  for  non-payment  of  the  rent,  and  it  does 
not  require  that  it  should  be  usual  or  reasonable ;  why,  *e% 


(a)  Sse  Coxt  v.  Pay,  is  East,  118,  where  this  point  was  expraafy  e> 
tided. 
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should  the  leasing  power  be  so  construed  as  to  dispense  with  1821. 
the  former  condition,  which  by  its  terms  is  annexed  to  its  smith 
execution,  and  to  exact  a  compliance  with  the  latter,  which  «• 

is  not  so  annexed.     Besides,  it  is  not  found  that  this  con-  a. 

ditional  clause  of  re-entry  is  reasonable,  or  that  it  is  usual       J**sit. 
generally;  it  is  only  found  to  be  usual  on  the  estate,  which 
is  not  only  not  the  same  thing  as  usual  generally  or  reason- 
able, but  may  be  the  direct  contrary.    The  generality  of  the 
word  a,  (relied  on  in  support  of  the  lease)  must  certainly  ex- 
clude a  reference  to  any  particular  class  of  clauses  of  re* 
entry,  such  as  those  on  this  estate ;  as  nothing  can  be  more 
opposite  to  a  general  word  than  a  word  of  reference.     If  this 
leasing  power  be  construed    to  require  the  power  of  re* 
entry  usual  in  cases  of  the  lauds  comprehended  in  the  settle- 
ment, although  in  this  particular  case  this  construction  will 
operate  to   the  advantage  of  the  lessee,  yet,  it  may  in  other 
cases  be  productive  of  the  greatest  inconvenience  to  him. 
Suppose  a  lease  under  a  power,  in  the  terms  of  this  leasing 
power,  to  be  on  the  face  of  it  conformable  to  the  power, 
jet,  it  this  construction  prevail,  the  reversioner  will  have  a 
fight  to  avoid  the  lease,  if  he  can  shew  that  the  clause  of  re* 
entry  is  different  from  that  which  is  usual  on  the  estate  com- 
prehended in  the  leasing  power.    The  inconvenience  to  both 
parties  will  be  extreme,  if  a  lessee  cannot  be  sure  that  he 
has  a  valid  lease,  by  comparing  his  lease  with  the  power, 
'without  inspecting  all  the  leases  formerly  granted  of  lands 
within  the  same  estate.    It  is  submitted,  that  what  the  creator 
of  a  power  hat  required,  must  be  done  for  this  one  reason, 
of  itself  sufficient,  that  it  is  required,  and  that  it  is  a  much 
safer  rule  to  adhere  to  that  condition  which  is  expressly  an- 
nexed to  the  execution  of  a  power  by  one  who  has  all  the 
circumstances  of  the  property  before  hm,  and  who  has  the 
right  to  enlarge  or  narrow  the  power  to  any  degree,  than  to 
substitute  for  what  he  has  exacted,  something  which  it  may 
be  conjectured  he  ought  to  have  exacted,  but  has  not. 

Fourthly,  because  the  power  of  re-entry  in  the  lease  is  not 
joply  different  from  that  required  by  the  leasing  power,  but 
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much  less  beneficial  to  the  reversioner.    Under  an  absolute 
power  of  re-entry,  the  reversioner  would  be  entitled  to  suc- 
ceed in  an  ejectment,  on  proving  the  rent  in  arrear,  a  demand 
made,  and  the  execution  of  the  counter-part  of  the  lease  bj 
the  defendant.     Under  a  power  to   re-enter  on  failure  of 
distress,  it  would  be  necessary  for  him  to  prove,  that  he  had 
searched  every  part  of  the  premises  demised,  and  that  no 
distress  was  to  be  found  (a),  a  matter  of  extreme  difficulty 
where  the  rent  is  small  and  the  premises  extensive.     A  con* 
ditional  clause  of  re-entry,  which  may  be  an   adequate  re- 
medy in  the  case  of  high  rents  and  lands  of  small  extent, 
becomes  quite  insufficient  when  the  rent  is  small,  as  is  usually 
the  case  with  ancient  rents,  and  the  lands  demised  of  coa« 
siderable  extent.      And  as  th*  absolute  power   of  re-entry 
becomes  the  more  necessary  for  the  lord,  in  case  of  small 
rents  for  large  property,  so  it  becomes  the  less  inconvenient 
for  the   tenant,  who  might  have  some  difficulty,  and  expect 
some  indulgence  to  raise  a  large  sum,  but  can  have  none  ia 
being  ready  with  a  small  one.     Jt  is  indeed  universally  tree, 
that  in  order  to  secure  a  small  demand,  the  remedy  should 
be  more  summary,  and  less  expensive  than  is  requisite  to 
enforce  a  large  one. 

Fifthly,  Because,  it  is  submitted,  that  the  finding  of  (be 
Jury,  that  the  usual  and  accustomed  form  of  leases  of 
the  estate  contained  in  the  marriage  settlement,  was  with 
a  conditional  proviso  of  re-entry,  ought  not  to  be  taken 
into  consideration  in  deciding  this  case.  The  words  of 
the  leasing  power  are  "  a  power  of  re-entry  for  non-pay- 
ment of  the  rent  thereby  to  be  reserved;'9  they  contain  no 
reference  to  the  former  practice  of  leasing  the  estate,  dot 
is  there  any  fact  stated  on  the  special  verdict,  which  raiies 
any  ambiguity  in  them  ;  and  it  is  submitted,  that  a  provision 
contained  in  a  written  instrument,  may  not  be  explained  or 
construed  by  any  extrinsic  matter,  except  in  two  cases  only; 


(a)  Rces,  d.  Powell  v.  Ring,  Ferr,  Exch,  Rep.  19. 
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first,  when  the  provision  refers  to  extrinsic  matter;  secondly,  1821. 
when  its  terms  contain  a  latent  ambiguity,  that  is,  when  in  gu„u 
consequence  of  some  matter  of  fact  shewn  by  evidence,  it  «• 

appears  that  the  language  of  the  instrument  has  more  mean-       _   d. 
ings  than  one,  neither  of  which  is  the  case  with  the  clause  in 
question. 

Sixthly,  Because,  even   supposing   the    former   practice 
on  the  estate    might  legally  be  taken  into  consideration,  it 
is  far  from  affording  any  inference   favorable  to  the  lease 
in  question.    It  is  not  found  that  the  former  leases  were 
granted  under  similar  powers.     There  is  nothing  to  shew 
that  the  creator  of  the  power  was  not  dissatisfied  with  the 
former  clauses  of  re-entry,  aud  did  not  insert  the  provision 
in  question  for  the  very  purpose  of  introducing  a  new  one, 
which  might  well  be,  for  the  reasons  above  stated.     And 
.this  is  the  more  probable,  because  the  leasing  power,  in 
several  instances,  expressly  refers  to  the  former  practice  on 
the  estate,  where  it  was    intended  that  the  tenant  for  life 
•hould  be  guiiled  by  it;  there  is  no  such  reference  in  the 
clause  relating  to  powers  of  re-entry;  the  inference  is,  that 
the  practice  was  not  intended  to  prevail  with  respect  to 
powers  of  re-entry. 

T.  Jervis. 

W.  H.  Maule. 

The  case  was  appointed  to  be  heard  at  the  bar  of  the 
House  of  Lords,  and  was  accordingly  argued  there  on  the 
19th,  22d,  and  26th  June,  1 820,  by  the  Attorney-General, 
(Sir  R.  Gifford)  and  Mr.  Puller,  for  the  present  plaintiff  in 
error,  and  by  Mr.  Jervis  and  Mr.  Maule,  for  the  defendant 
in  error. 

For  the  plaintiff  in  error,  the  cases  of  Jones,  d.  Cowper 
w.  Ferney(a),    Hotley  v.  Scotffi),    Lord  TankerviUe  v. 

(4)  Willes,  169.  (*)  Lofft  316. 
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.1821.        Wingfield  and  PrUchard  {a\    Core  ▼.  Day  (6),    Rees,  A 
SmL       Powetl  v-  King  (c),    Roe,  d.  Goatly  v.  Paine  (d),    IgguJ- 

c. 
#  Doe, 

d.  (a)  Lord  Tanebrvilu  *.  Winsfikld  and  Pritch  am  (•> 

.Jikiit. 

Whert  a  power  UPON  an  ejectment,  the  case  was  as  follows :— Upon  the  marriage  of 

of  leasing  for  Sir  John  Att ley  f  his  lady's  estate  was  settled  upon  him  for  life,  with  several 

SeinStonm  remailldcri  ow»  *aich  never  took  effect ;  remainder  to  her  right  heirs. 

the  leases  of  a  A  power  of  leasing  was  given  to  Sir  John ;  such  leases  to  he  made  for 

clause  of  re-  any  number  of  years,  at  the  accustomed  rent,  to  take  effect  immediately 

•hoSd  bebetond  *°  P0ise,iio,,>  **&  not  DJ  ^y  0I"  fatnre  or  reversionary  interest;  and 
Ibr  twenty-one  *n  every  such  lease  there  was  to  be  inserted  a  clause*of  re-entry,  if  the 
days :  and  leases  rent  should  be  behind  for  twenty-one  days  ;  the  rent  to  be  made  payable, 
mrie*w1th  *"**  Wld  the  re-«ntry  *>  be  incident  to,  and  to  go  along  with  the  reversion  or 
power  of  re-  remainder.  In  the  same  settlement,  there  was  also  a  power  of  revoking 
entry  if  the  rent  all  the  uses  thereby  declared,  and  appointing  new.    Some  time  after  the 

*°Sf  ^d*for°d  ,mMTia*e>  Slr  Jok*  and  hu  udv  revoked  *N  thc  U8CS  °*  thc  ««ttiemeat 
twenty-one  tnat  were  subsequent  to  his  life  estate,  and  the  powers  incident  thereto, 

days,  and  no      and  declared  new  uses.    There  was  also  a  fine  levied  to  the  same  effect 

ldh!  h^A^L  °n  the  ,l8t  SePiember>  1766>  8ir  Jokn  made  two  8e?  cral  leMe8  *  ** 
Held  thatrooh  date  *°  the  tw0  defendanU  for  twenty-one  years,  conformable  to  the 
leases'were  valid,  power  he  had  by  the  said  settlement  and  the  other  deeds,  and  the  hoe, 
and  might  be  except  that,'  previous  to  the  entry,  distress  was  to  be  made ;  and  it  ran 
supported.  nearly  in  the  following  words  :— •«  That  if  the  rent  should  be  behind  or 

unpaid  by  the  space  of  twenty-one  days,  and  no  sufficient  distress  or 
distresses  could  be  had,  or  if  the  lessee  should  assign  over  the  leased 
premises  (except  as  therein  was  excepted)  then  it  should  be  lawful  to 
Sir  John,  bis  heirs  and  assigns,  to  enter." 

Sir  John  and  his  lady  being  both  deceased,  the  estates  descended  upon 
Lord  Tankerville,  the  plaintiff,  Ac. 

Mr,  Dunningy  for  the  plaintiff.  The  Court  always  takes  a  difference 
between  powers,  when  exercised  by  a  man  upon  his  own  estate,  and  the 
exercise  of  powers  by  a  man  upon  another's  estate,  or  which  he  holds  in 
another's  right.  The  first  are  always  construed  favorably  to  the  persons 
making  use  of  such  power ;  the  second  are  taken  in  a  strict  light.  Here 
it  was  certainly  the  second.— It  was  a  power  to  be  exercised  on  the  wife's* 
estate,  and,  in  some  respect,  to  her  prejudice,  and  therefore  to  be  takes 
strictly.— First  objection.  That  the  settlement  declares,  that  the  power 
of  re-entry  should  be  reserved  and  made  incident  to  the  inheritance 
of  the  estate ;  and  by  the  lease,  it  is  reserved  to  Sir  John,  his  hein  and 
assigns.  Second  objection.— The  settlement  directs  the  re-entry  so  to  be 
reserved  as  above,  to  be  made  immediately,  if  the  rent  should  be  be- 

(*)This  case  was  adverted  to  by  the  present  Attorney,  then  Solicitor  General, 
in  the  course  of  his  argument  in  the  Exchequer  Chamber,  from  a  MS.  nots  of 
Mr.  Butler,  and  is  the  same  as  that  reported  in  Loft,  under  the  name  of  Hotku  ▼> 
Scot.    See  ante,  vol.  iii.  page  368. 

(b)  lSE^at,  110.  i  j     (c)  Forr.  19.  (dj  *  Campb.  5*0, 
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den  v.  May  (a),    Wadwxan  ▼.   Cahraft  (6),    Goodtitle,  d. 
Clarges  v.  Funucan  (c),  Doe,  d.  Vaughan  v.  Meyler  (d), 

bind  by  twenty-one  days.    By  the  lease  it  is  to  be  preceded  by  demand 
and  distress.— These  are  stroog,  plain,  and  conclusive  objections* 

Mr.  Bearcrofi  for  the  defendants.    The  remainder-man,  Lord  Tanker' 
eitfe,  has  substantially  all  the  powers  he  ongbt  to  have,  or  can  have.  As 
to  the  first  objection,the  rent  cannot  be  made  payable  bat  to  those  in  re* 
snainder  or  reversion,  to  which  it  is  inseparably  incident.    The  heirs  and 
assigns  of  Sir  John  Atlley  mean  those  who  are  heirs  and  assigns  to  the 
estate  under  the  settlement  by  which  he  claims  the  estate.    Coiker  ▼. 
Merrick  (%y    Tenant  in  tail  died  seised,  his  son  entered  and  made  a 
lease  for  twenty-one  years,  rendering  rent  during  the  term,  to  the  lessor, 
his  heirs  and  assigns,  and  died.    It  was  unanimously  adjudged  to  be  a 
good  lease,  and  within  the  5%  Hen.  8,  the  opinion  of  the  Court  being, 
that  the  word  "  heirs "  being  a  comprehensive  word,  it  ought  to  be 
construed  teeundnm  subjectam  materiam,  and  to  have  that  which  the 
nature  of  the  deed  requires.    This  is  much  the  stronger  In  the  present 
case,  as  Sir  John,  having  joined  with  his  wife  in  the  deeds  which  raised 
the  limitations,  those  who  take  by  virtue  of  those  limitations  may,  ia 
some  respects,  be  said  to  be  the  heirs  and  assigns  ef  Sir  John  Attletf.— As 
to  the  second  objection,  that  the  re-entry  which  is  directed  by  the  power 
In  the  settlement  to  be  reserved  immediately  on  the  rent  being  behind 
twenty-one  days  after  it  is  due,  is,  by  the  lease,  to  be  preceded  by 
distress  and  demand.    The  words  in  the  settlement  are  short  and  loose, 
and  seem  to  he  no  more  than  a  general  direction,  that  in  every  lease  te 
be  made  under  this  power,  there  should  be  contained  a  clause  of  re- 
entry.   It  is  not  a  formal  description  what  kind  of  re-entry  should  be 
reserved,  or  of  any  particular  clause  of  re-entry.    It  is  a  direction  that 
the  power  of  re-entry,  usually  inserted  in  leases,  should  be  inserted  In 
those  to  be  made  under  this  power,  in  the  usual  manner.    This,  I  appre- 
hend to  be  a  sufficient  answer  to  the  objections  raised  against  these 
leases ;  each  ia  a  verbal  objection,  and  I  have  given  each  a  verbal 
answer. 


1821. 


Smith 

v. 

Dob, 

d. 

JCftfftV* 


Mr.  Dsamsajr,  in  reply.  The  distinction  I  set  out  with,  and  the  conse- 
quences of  it,  that  these  leases  are  to  be  considered  in  a  strict  light,  la 
not  denied ;  and  besides  this  claim  to  the  favor  of  the  Court,  Lord 
TankerviUs  has  that  of  being  the  heir-at-law  of  the  owner  of  the  estate 
on  which  this  power  has  been  exercised.  Lord  Tankerville  is  neither  the 
heir  nor  the  assignee  of  Sir  John  AstUy  ;  he  claims  by  a  title  paramount 
to  Sir  JoWs.  The  rent  ia  directed  by  the  settlement  to  be  Incident  te 
the  inheritance,  that  is  to  say,  to  be  to  the  several  limitees  of  the  settle- 
ment, when  respectively  in  possession.  The  reservation  is  to  the  heirs 
and  assigns  of  Sir  Mm  A$Uey.    They  are  not  limitees.    This  is  there* 

(•)  Hardr.  89. 

(«)  7  East,  ftST.   S.  C.  t.  New  Rep.  449,  and  9  Ves.  3*5. 
(6)  io  Ves.  68.  ■  <c}  9  Doug.  565.  (d)  *  Maul.  &  Selw.  f 76, 
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J82 1.        Coke  Littleton  (a),  and  the  statute  4  Geo.  2.  c.  28,  were  acf- 
g^T^l        verted  to  and  commented  on  at  considerable  length. 

!>£,  fore  not .  proper  execotion  of  the  power.    The  cue  cited,  and  the  ut 

d.  of  parliament  32  Hen.  8,  only  shew,   that  if  a  tenant  in  tail  make  a  lease 

JFmsbT*  according  to  the  statute,  and  reserves  rent  to  himself  and  his  heirs,  the 
word  "  heirs,"  or  the  words  "  heirs  and  assigns,"  may  be  construed  to 
be  such  heirs  as  may  succeed  by  force  of  the  entail.  This  construction 
can  nerer,  in  the  present  case,  take  in  Lord  TankervilU,  who  cannot, 
in  any  sense  or  meaning  whatever,  be  deemed  the  heir  of  Sir  Jokm 
Aetley,  or  his  assigns.  It  is  sufficient  to  say,  that  in  pleading  he  could 
never  be  described  <-as  such.  As  to  the  words  in  the  settlement  being 
loose,  and  directing  what  should  be  done,  and  not  describing  how  it 
it  to  be  done,  this  seems  a  frivolous  distinction.  The  settlement  directs 
m  clause  of  re-entry  to  be  inserted  in  the  lease ;  the  lease  says  that  it 
ahall  not  be  lawful  for  Sir  John  Attlty  to  enter  as  long  as  there  is  a  suf- 
ficient distress  or  distresses  to  be  taken  on  the  premises.  Till  then,  it  is 
postponed.  This  is  contrary  to  the  words  of  the  settlement,  and  is  not 
a  proper  execution  of  the  power. 

Lord  MAN8FiKLD.»~The  two  objections  made  to  these  leases,  are, 
first,  that  by  the  settlement,  the  re-entry  is  to  be  made  incident  to  the 
rent ;  but  by  the  lease  it  is  reserved  to  Sir  John  Astley,  his  heirs  and 
assigns.— And,  in  the  event,  it  has  not  followed  the  rent,  but  gone  to  the 
heirs  of  the  lessor,  Sir  John  Astley,  while  Lord  TankervilU  is  in  the 
lawful  possession  and  receipt  of  the  rents :  secondly,  that  the  elause  of 
re-entry,  which,  by  the  settlement,  ought  to  be  immediate,  is  by  the 
lease  fettered,  being  on  a  previous  demand  and  previous  distress.  Ai 
to  the  first  objection,  by  the  nature  of  the  power,  it  most  go  with  the 
reversion  and  inheritance.  The  person  who  is  in  the  reversion  and  in- 
heritance, is  he  that  is  to  enter  on  the  forfeiture  of  the  lease,  and  no  one 
can  enter  but  he  to  whom  the  rent  is  payable ;  for,  as  Littleton  sayi, 
u  no  stranger  can  enter  for  forfeiture ;  for  a  stranger  cannot  be  in  by 
his  former  estate."  If  the  rent  had  been  reserved  for  the  term,  as  is 
the  case  of  Coiher  v.  Merrick,  still,  it  goes  with  the  inheritance.  "  Heirs 
and  assigns  *  can  only  mean  those  who  have  the  reversion  and  inherit- 
ance ;  otherwise,  as  is  said  (•),  they  would  be  words  of  surplnsage.  The 
clause  of  re-entry  must  go  with  the  inheritance  the  same  as  the  rent; 
for  it  cannot  be  reserved  to  any  body  but  to  him  who  is  seised  of  the 
inheritance.  It  was  said,  that  it  ought  to  have  been  worded  to  the 
person  next  in  reversion  or  remainder.  The  words  "  heirs  and  assigns  " 
are  general  words,  and  are  as  good  and  quite  tantamount  to  particular 
words."— As  to  the  second  objection,  the  clause  of  re-entry  is  short, 
with  words  of  course,  and  does  not  preclude  the  operation  of  law.  A 
re-entry  is  to  enforce  the  payment  of  rent ;  it  is  an  immediate  forfeiture 
of  the  estate  by  common  law.  By  statute,  it  cannot  be  without  a  want 
of  distress.  Therefore,  on  both  points,  we  agree  to  support  the  leases ; 
so  the  verdict  must  be  entered  for  the  defendants. 

(a)  Sect.  325. 

(*)  See  2  Wnu,'f  Saund.  3*70. 


(a)  Vol.  I.  Sd  edit.  Page  366.  (b)  Tit.  Condition,  O.  3. 

(c)  Cro.  Eli*.  764. (d)  2  Bos.  &  Pul.  139. («)  «d  edit. 

Page  «05. (/)3East,  439. (g)  4  Taunt.  113. ■ 

(A)  *  Maul.  &  Selw.  576. (i)  3  Maul.  &  Selw.  512. (j)3  Term 

Rep.    674. (fc)    Hardr.    43. (J)   FiUgib.    t07. 

(m)  3  Ch.  Rep.  Sd  edit.  56.  59. (n)  Amb.  748. (*)  7  Ves.  506. 

(p)  Page  87.  ■  (?)  Hard.  94. —(r)  4  Mod.  69. («)  8  Rep. 

154. (0  Tit.  Grant,  H.  13. (a)  1  Maul.  &  Selw.  595.  ' 

(*)  Forr.  19. (y)  13  East,  129. (x)  8  East,  376 

(m)  Cowp.  819. (bb)  3  Ves.  f  95. (cc)  Id.  690.  (<M)  6  Ves. 

234. (w)  its,  ss.  346,347.  (jQf)  f  Bos.  Sc  Pul.  303. 

<«r)  Irwh  Case. (**)  7  East,  363. («)  7  Term  Rep.  117. 

(U-)Page  287,  n.-  (U)  Page  40,  b. (mm)  Page  47,  b. 

(mi)  1  Sch.  6c  Lefr.  66. (<x>)  Sugdcn  on  Powers,  2d  edit.  658.  A  pp. 

(pp)  l  Burr.  #0.  &  C.  Sugden  on  Powers,  625. 
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For  the  defendant  in  error  were  cited  Tooke*s  Diversions  of  1831. 
Parley  (a),  Comyns9  Digest  (5),  Grygg  v.  Moyses  (c),  Lord 
Petre  v.  Lord  Auckland  (d\  Sugden  on  Powers  (e),  Haw- 
kins v.  Kemp  (/),  Wright  v.  Wakeford  (g),  Doe,  d.  Mam-  DJ* 
field  v.  Peach  (A),  Wright  v.  Barlow  (i),  The  statute  «Jwt«*i 
54  Geo.  3.  c.  168,  P ornery  v.  Partington  (j)f  The  statute 
S3  /fai.  8.  c.  39.  *.  53.,  TAe  Attorney-General  ▼.  -4«n 
rfreap  (A),  Fitzgerald  v.  Lord  Fauconberg  (/),  Or5y  r. 
Zord  Mohun  (m),  Campbell  v.  LeacA  (/i),  Holmes  v.  Cog* 
A*7/  (o),  Sheppardfs  Touchstone  (p),  Cother  v.  Merrick  (q)t 
Thomas  v.  Howell  (r),  Altham's  Case  (a),  Piner's  Ab- 
ridgment (/),  Doe,  d.  Scholefield  v.  Alexander  (u),  Rees, 
d.  Powell  ▼.  iCiJig  (x),  Coxe  v.  Day  (y),  Doe,  d.  ^//on  v. 
Calvert  (z),  Cooke  v.  Booth  (aa),  Baynham  v.  Guy9*  ffo*- 
jtt/a/  (55),  .Eaton  v.  Lyon  (cc),  Moore  v.  Jb/ey  (dd),  CoAe 
Littleton  (ee),  The  statutes  34  Hen.  8.  c.  24.,  1 1  Geo.  2. 
#.  19,  8  &  9  WW.  3.  c.  11.  5.8.,  Thompson  v.  Lady 
Jjawley  [ff),  Nugent  v.  Cuthbert  (gg),  .Roe,  d.  JFerf  v. 
Davis  (AA),  Doe,  d.  Forster  v.  Wandlass  (ii),  1  Wms.'s 
Saunders  (AA),  5  .Rep.  (//),  CoAe  Littleton  (mm),  and  SAa/i- 
/iow  v.  Bradstreet  (iwi). 

In  reply,  the  additional  cases  of  TAe  Ear/  q/*  Cardigan 
w.  Montagu  (oo\  and  Taylor  t.  ilortfe  (pp),  were  referred 
to. 
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1811. 

8M1TH 
V. 

Doe, 
d. 


At  the  conclusion  of  the  argument,  the  Lord  Chancellor, 
after  some  preliminary  observations,  propounded  the  follow- 
ing question  for  the  opinion  of  the  Judges  :— 

Whether,  having  due  regard  to  the  true  intent  and  mean- 
ing of  the  indenture  of  the  2nd  Jufy9  1757,  according  to  the 
legal  construction  of  the  several  parts  of  that  indenture, 
as  stated  in  the  special  verdict,  and  having  also  due  regard  to 
the  legal  effect  of  all  the  facts  and  circumstances  found  by 
the  special  verdict,  the  demise  of  the  5th  September,  1803, 
as  the  same  is  stated  in  the  special  verdict,  is,  for  any,  and 
what  reasons,  invalid  I 

The  twelve  Judges  being  divided  in  opinion,  delivered 
their  judgments,  seriatim,  on  the  16th  and  18tb  instant,  ss 
follows:  and  on  the  latter  day,  the  Lord  Chancellor  and 
Lord  Redesdale  gave  their  opinions. 


Mr.  Justice  Richardson,  after  having  very  shortly  stated 
the  case  and  question  as  above  proposed,  proceeded  as  fol- 
lows :— 

I  am  of  opinion  that  the  lease  of  1803,  is  invalid;  be* 
cause  I  think  it  is  not  made  in  conformity  with  the  leasing 
power  contained  in  the  indenture  of  1757.  The  leasing 
power  for  that  class  of  leases  of  which  the  lease  in  question 
is  one,  requires  "  that  there  be  contained  in  every  such  lease, 
a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to 
be  reserved ;"  and  the  question  resolves  itself  into  this,— 
what  is  the  true  construction  of  these  words?— In  order  to 
decide  this  I  must  first  consider,  whether  the  words  them- 
selves import  and,  convey  any  distinct  meaning ;  and  I  think 
they  do.  I  think  they  mean,  that  the  lessor  should  have 
power  to  re-enter,  if  the  rent  reserved  should  not  be  paid 
according  to  the  reservation. 

One  test,  and  I  think  a  fair  one,  whether  such  meaning  is 
conveyed  by  the  words  of  this  power,  would  be,  to  insert  in 
a  lease  a  proviso  for  re-entry,  expressed  as  nearly  as  possible 
in  the  very  words  of  the  power  itself;  and  then  to  consider 
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what  construction  a  proviso  so  expressed,  would  require,  1321, 
and  whether  the  meaning  would  be  sufficiently  distinct  to  be  s~^ 
capable  of  being  enforced  by  a  Court  of  justice.     Suppose,  ». 

then,  that  in  the  lease  of  1803,  it  had  been  provided,  that  <j. 

it  should  be  lawful  for  the  lessor  or  person  entitled  to  the  J***** 
rent  "  to  re-enter  for  non-payment  of  the  rent  hereby  re- 
served." In  that  case,  would  the  person  entitled  to  the  rent 
have  been  empowered  to  re-enter,  if  the  rent  had  not  been 
paid  on  the  days  of  reservation  i  It  seems  to  me,  that  he 
would  have  been,  and  that  without  any  delay  or  condition, 
ether  than  the  previous  demand  required  by  the  common 
law ;  for  all  that  he  would  be  bound  to  prove,  in  order  to 
justify  and  enforce  his  re-entry,  would  be,  that  there  was 
a  non-payment  on  demand,  of  the  rent  reserved  by  the 
lease.— If  this  be  so,  it  seems  to  me  to  prove  that  the  neces- 
sity of  waiting  fifteen  days,  and  the  necessity  of  proving  a 
deficiency  of  distress  on  the  premises,  imposed  by  the  pro- 
viso actually  contained  in  the  lease  of  1803,  are  conditions 
not  warranted  by  the  leasing  power,  It  has  been  said,  that 
the  leasing  power  requires  only  "  a  power  of  re-entry,"  much 
stress  having  been  laid  on  the  indefinite  effect  of  the  article 
u  a n :  and  it  has  been  further  said,  that  though  such  power 
of  re-entry  is  to  be  "  for  non-payment  of  the  rent ;"  yet,  that 
the  words  "  for  non-payment "  are  not  equivalent  to  "  on 
non-payment,"  but  only  point  at  the  purpose  or  object  of 
the  power  of  re-entry,  viz.  that  of  securing  the  payment  of 
the  rent  It  appears  to  me  however,  that  although  the 
article  "a"  be  indefinite,  yet,  it  cannot  in  just  construction, 
extend  an  indefinite  meaning  to  the  subsequent  words,  if 
they  sufficiently  import  (as  I  think  I  have  shewn  they  do)  a 
distinct  and  definite  meaning. 

In  this  sentence,  the  word  "  a  "  seems  to.  me  neither  to 
add  to,  nor  to  qualify  the  meaning ;  but  that  the  meaning 
would  have  been  the  same,  if  that  word  had  been  wholly 
omitted,  and  the  sentence  had  stood  thus—"  so  as  there  be 
contained  in  every  such  lease,  power  of  re-entry  for  non- 
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1821.        payment  of  the  rent  thereby  to  be  reserved."    And  as  to  (be 
observations  made  on  the  meaning  of  the  words  u  for  ooa- 


t>.  payment  of  die  rent/  although  it  is  true,  that  tbeword  ujvf 

£"•  does  often  import  the  purpose  or  object,— and  so  k  might 
Jsattv«  here,  if  the  words  had  been  "a  power  of  re-entry  for  paymat 
of  the  rent  "—yet,  the  same  word  "far  "  as  often  import* 
the  cause  or  occasion  of  that  which  is  predicated :  and  such, 
I  think,  is  its  import  here,  where  the  words  are  u  a  power  of 
re-entry  for  non-payment  of  the  rent/  meaning  on  ocecdm 
of  the  won-payment.  If  the  words  of  this  leasing  pomr 
import  (as  I  conceive  they  do),  by  themselves,  a  distinct  sal 
definite  meaning,  I  think  it  follows  that  the  fact  stated  ia  tat 
special  verdict  respecting  the  usual  and  accustomed  form  of 
leases  of  the  estate  mentioned  in  the  marriage  settlesKot, 
can  have  no  legal  effect  on  the  construction  to  be  put  upon 
these  words.  Such  evidence,  I  conceive,  ia  never  fl'Iniiffffb'* 
in  the  construction  of  a  written  instrument,  unless  die  wonh 
of  the  instrument  itself  import  a  reference  to  sometaJsf 
extrinsic,  or  unless  the  words  involve  some  latent  ambigutr, 
that  is,  an  ambiguity  not  appearing  on  perusal  of  tbe  imm- 
inent itself,  but  which  becomes  apparent  on  applying  id 
provisions  to  the  subject-matter. 

The  words  of  this  leasing  power,  in  that  part  which  re- 
spects the  clause  of  re-entry,  seem  to  me  to  involve  no  hteot 
ambiguity,  nor  to  import  any  reference  to  any  thing  extrinsic; 
although  some  former  parts  of  the  same  leasing  power  do 
import  such  reference,  viz.  where  it  is  required  that  the  bods 
to  be  leased  for  lives,  should  be  such  lands  as  were  in  ksie 
for  lives  at  the  time  of  making  the  settlement,  and  that  the 
rents  to  be  reserved  should  be  the  ancient  rents,  or  rents  at 
great  and  beneficial. 

I  admit  that  a  Court  of  law  is  bound  to  look  at  every 
part  of  a  written  instrument,  in  order  to  ascertain  tbe  mesa* 
ing  of  the  parties  in  a  particular  part.  But  I  think  it  by 
no  means  follows,  because  this  settlement  in  respect 
of  the  rack-rent  leases,  eipresses  that  the  tenant  is  to  be 
allowed  twenty-eight  days  for  payment,   that   therefore  it 
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was  intended  in  respect  of  the  leases  for  lives,  to  give  182 J. 
a  similar  or  any  allowance  of  time,  which  is  not  only  ^ 
not  expressed,  but  which  appears  to  me  to  be  at  variance  v. 

with  what  is  expressed.     Supposing,  however,  it  were  poe-  £** 

sible  on  this  ground  to  get  rid  of  the  objection  made  against  J****** 
the  lease  of  1803,  in  respect  of  the  allowance  of  fifteen  days ; 
another  and  still  more  decisive  objection  remains,  viz.  that 
this  lease  Tetters  and  confines  the  power  of  re-entry  to  such 
cases  only,  where  there  is  a  want  of  sufficient  distress — a 
condition  which  appears  to  me  to  be  equally  inconsistent 
with  the  power  applicable  to  leases  for  rack-rents,  and  to 
that  which  is  applicable  to  leases  for  lives. 

The  case  of  Coxe  v.  Day  (a),  which  I  think  was  rightly 
decided,  appears  to  me  to  be  in  point,  and  I  cannot  draw 
any  distinction  which  is  satisfactory  to  my  own  mind,  from 
the  circumstance  that  the  leasing  power  there  allowed  a 
period  of  twenty-one  days  for  payment,  whereas,  the  leasing 
power  now  under  consideration  as  to  the  leases  for  lives, 
expresses  no  such  allowance.  It  is  true,  that  in  Coxe  v. 
Day,  the  former  case  of  Hotley  v.  Scot  (6)  does  not  appear 
to  have  been  cited :  and  it  seems,  that  in  the  last  mentioned 
case,  a  similar  objection  taken  to  a  lease  granted  under  a 
power,  was  over-ruled  by  the  Court  of  King's  Bench.  On 
what  ground  the  Court  proceeded  there,  we  are  not  apprised, 
and  being  obliged  now  to  make  our  election  between  the 
two  authorities,  I  must  express  my  concurrence  with  that  of 
Coxe  v.  Day.  It  has  been  suggested,  that  the  statute 
4  Geo*  2.  c.  28,  though  professedly  made  for  the  benefit  of 
landlords,  does,  in  effect,  take  away  their  right  of  reentry 
at  common  law,  and  confine  them  in  all  cases,  to  the  sta- 
tutable remedy  thereby  given,  which  remedy  can  never  be, 
exercised  without  proof  that  no  sufficient  distress  was  to  be 
found  on  the  demised  premises,  countervailing  the  arrears 
then  due.    And  I  think  it  must  be  admitted,  thai  this  conn 

(a)  13  Sait,  us.  (6)  Lofffc  SIS.    Set  alio,  Mr.  Buffer's  MS. 
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1821*       etructidn  of  the  statute,  if  it  be  die  true  one,  furnishes  * 
"^^        sufficient  answer  to  the  second  objection  made  to  the  leass 
v.  of  1803 ;  for  in  that  case,  the  lease  has  only  expressed  that, 

£*'        which,  whether  expressed  in  the  lease  or  not,  the  statute-law 
Jsam*      hu  provided.    But  I  cannot  think  that  this  is  the  true  con* 
atruction  of  the  statute.    Its  object,  as  appears  to  me  both 
from  the  recital  aud  enactments,  was  to  relieve  landlords  from 
i  certain  inconveniences,  to  which  they  were  subject  by  the  law 

as  it  then  stood,  and  to  give  them  certain  remedies  to  which 
they  were  not  before  entitled,  but  not  to  deprive  them  of 
any  remedies  or  rights,  to  which  they  were  already  entitled  by 
law.  It  contains  no  negative  or  prohibitory  words,  which 
I  think  would  obviously  have  been  inserted,  if  the  intention 
had  been  to  deny  to  the  landlord  the  future  exercise  of  any 
ancient  right : — And  it  would,  as  it  strikes  me,  be  a  strange 
construction  to  hold,  that  words,  apparently  intended  for  the 
landlord's  benefit,  do,  from  their  generality,  operate  to  ex- 
tinguish any  of  his  ancient  rights,  when,  if  such  had  been 
the  intention,  it  would  have  been  so  easy  and  so  obvious  to, 
express  it.  That  such,  however,  was  not  the  intention,  I 
think  manifestly  appears  from  this, — that  whenever  the  new 
mode  of  proceeding  in  ejectment  given  by  the  statute  is  pur- 
sued, the  statute  declares,  that  "  then  and  in  every  such  case, 
the  lessor  in  ejectment  shall  recover  judgment  and  execution 
in  the  same  manner  as  if  the  rent  in  arrear  had  been  legally 
demanded  and  a  re-entry  made/1  It  refers  to  the  legal  de- 
mand and  re-entry  as  a  still  subsisting  mode  of  proceeding, 
not  repealed  or  affected  by  the  statute,  and  thereby  shews, 
that  the  old  mode  of  proceeding  was  intended  to  be  left  as  it 
was,  although  the  new  one,  if  adopted,  is  declared  to  be 
equivalent  for  the  purpose  of  obtaining  a  valid  judgment 
and  execution.  This,  I  believe,  has  always  been  considered 
as  the  intent  and  effect  of  the  statute : — And  although  I  am 
sot  able  to  point  out  any  case  where  it  has  been  expressly 
decided,  that  the  statute  does  not  take  away  the  landlord's 
remedy  at  common  law ;  several  have  occurred,  where  land- 
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lords  have  so  proceeded  without  any  objection  on  that  ground, 
and  it  has  beeu  taken  for  granted  that  they  were  entitled  to 
do  so.  The  cases  of  Doe,  d.  Forster  v.  Wandlass  (a),  and 
Roe,  d.  West  v.  Dart*  (6),  are  to  this  effect;  and  so  is 
1  William*  $  Saunders  (c). 

It  has  been  said,  that  if  the  lease  of  1803  be  invalidated, 
die  decision  will  shake  many  titles;  but  I  have  no  means  of 
knowing  whether  this  observation  is  well  founded,  or  to  what 
extent  If  such  should  be  the  consequence,  I  shall  regret 
it,  but  I  cannot  feel  that  such  an  apprehension  can  afford  a 
legitimate  ground  for  deciding  the  present  case  otherwise 
than  as  the  words  and  legal  effect  of  the  instruments  now 
voder  consideration,  seem  to  me  to  require. 

Upon  the  whole,  therefore,  I  am  bound,  for  the  reasons 
before  given,  to  answer  the  question  proposed  bj  your  Lord* 
ships,  in  the  affirmative. 


1821. 


Smith 

r. 

Dob, 

d. 

Jers*y; 


Mr.  Justice  Best. — The  words  of  the  power  are  "  and  so 
as  there  be  contained  in  every  such  lease  a  power  of  re-entry 
for  non-payment  of  the  rent  thereby  to  be  reserved."  It  is 
impossible  that  words  more  general  (ban.  those  can  bo 
adopted. 

I  consider  the  law  to  be  now  settled  by  a  series  of  cases, 
none  of  which  are  touched  by  the  subsequent  determination 
in  Coxe  v.  Day,  or  any  other  conflicting  authority,  that 
under  a  general  power,  such  as  this,  an  absolute  uncon- 
ditional power  to  re-enter  at  the  instant  the  rent  becomes 
due,  is  not  necessarily  required.  I  admit,  that  any  conditions 
with  which  the  tenant  for  life  may  qualify  the  power  to  be 
reserved,  must  be  reasonable  and  legal ;  but  L  consider  that 
the  intention  of  the  settlor  is  satisfied  in  this  case,  by  the 
power  of  re-entry  which  has  been  reserved  in  the  proviso, 
containing,  as  it  does,  these  usual  and  reasonable  qualifica- 
tions. They  are  qualifications  from  which  no  injurious  con- 
sequences can  result  to  the  reversioner,  either  by  lessening 

(«)  7  Term  Rep.  117. (ft)  7  Kast,  363.  (c)  Page  006,  n.  16,  a« 
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his  security  for  the  payment  of  the  rent,  or  m  any  other 
respect j  whilst  they  protect  the  tenant  from  the  danger  of 
being  entrapped  into  an  immediate  forfeiture,  if  indeed  a 
forfeiture  could  be  exacted  from  him,  so  long  as  the  rent 
due  to  the  reversioner  should  be  sufficiently  secured.  It  has 
been  long  settled,  that  these  qualifications,  which  the  law  will 
supply  to  any  general  contract,  cannot  be  excluded  but  by 
express  words  ;  and  here  there  are  none  to  be  found. 

Nor  is  this  a  new  doctrine  in  law,  or  confined  in  its  appli- 
cation to  subjects  of  this  nature  :  it  applies  to  every  part  of 
the  law,  as  far  as  it  affects  human  conditions.  Thus,  if  one 
contract  generally  to  deliver  goods,  it  is  not  imperatively  ne- 
cessary that  they  should  be  delivered  on  the  instant :  all  that 
can  be  required  is,  that  they  be  delivered  within  a  reasonable 
time.  If  any  stipulated  service  be  engaged  to  be  performed, 
the  performance  of  it  must  be  intended  to  be  undertaken 
within  a  reasonable  period ;  and  that  reasonable  period, 
again,  does  not,  in  construction,  exact  the  condition  that  the 
contracting  party  shall  occupy  every  moment  of  the  inter* 
mediate  time  in  the  service  to  be  performed,  to  the  exclusion 
of  all  relaxation.  All  cases  of  this  nature  must  be  decided 
with  reference  to  that  common  principle.  If  cases  were 
necessary  to  support  that  principle,  this  point  has  been 
decided,  and  the  very  qualifications  which  are  introduced 
into  this  clause  of  re-entry,  have  been  sanctioned  as  reason- 
able and  usual,  valid  and  subsisting,  under  powers  precisely 
similar  to  the  present.  The  practice  of  JVeitoinster  Hall, 
and  the  understanding  of  all  lawyers  in  all  times,  have  uni- 
formly recognized  this  principle,  as  well  as  those  which  I 
shall  have  occasion  to  state  hereafter.  The  cases  on  this 
subject  are  certainly  very  few.  I  consider  that  Coxe  v.  Day 
has  nothing  to  do  with  the  question ;  and,  with  the  strong 
opinion  I  now  entertain  on  the  subject,  if  I  had  had  the 
honour  of  a  seat  on  the  Bench  when  it  was  decided,  I  should 
have  differed  with  the  Judges  in  that  decision.  Of  the  cases 
I  have  alluded  to,  the  first  I  shall  mention  is  that  of  Joncs, 
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4.  Camper  v.  V&ney  (a).  I  am  aware  that  this  is  a  case  of 
negative  authority,  the  point  in  question  not  having  been 
raised  there,  although  the  opportunity  was  afforded.  It 
proves,  however,  when  the  industry  and  learning  of  the  bar 
at  that  period  are  considered,  that  the  objection  not  having 
been  taken,  it  was,  in  their  opinion,  as  well  as  in  that  of  the 
Court,  not  tenable. 

In  that  case,  a  tenant  for  life  had  power  by  act  of 
parliament  to  grant  building  leases  for  any  term  not  exceed- 
ing sixty-one  years  "  so  as  in  every  such  lease  there  be 
contained  a  condition  of  re-entry  for  non-payment  of  rent:" — 
And  the  clauses  of  re-entry  in  the  leases  granted  by  him,  were 
for  nonpayment  of  the  rent  in  forty-two  days  after  the  day  of 
payment.  The  qualification  there  was  for  a  much  longer 
period  than  the  present,  which  is  confined  to  fifteen  days,  and 
yet  no  objection  was  raised  on  that  ground,  although  it  was 
stated  in  the  judgment  that  the  case  had  been  most  fully 
argued.  •  The  reason  appears  to  me  to  be  self-evident*  viz. 
that  the  introduction  of  such  a  qualification  had  been  sane* 
tioned  by  a  practice  which  no  argument  could  overturn. 

The  next  case  is  that  of  Hot  ley  v.  Scot,  which  appears  to 
me  to  have  expressly  decided  this  point.  [Here  bis  Lordship 
reed  it  from  the  MS.  note  of  Mr.  Butler  (6),]  and  observed, 
that  however  young  he  might  have  been  at  the  time  it  was 
taken,  he  considered  it  to  be  perfectly  accurate ;  as  it  bore 
every  appearance  of  the  care  and  correctness  for  which  that 
learned  gentlemen  has  since  been  distinguished. 

Lord  Mansfield  there  held,  that  the  clause  was  a  good 
execution  of  the  power,  although  the  power  authorized  no 
such  stipulation  in  words  ;  and  bis  Lordship  there  said, "  the 
clause  of  re-entry  is  short  with  words  of  course,  and  does 
not  preclude  the  operation  of  law.  A  re-entry  is  to  enforce 
the  payment  of  rent;  by  statute,  it  cannot  be  without  a  want 
of  distress."  '  This  appears  to  me  to  be  a  most  able  epitome 
of  the  law  npon  this  subject.    By  "  words  kof  course,"  his 
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1821*        Lordship  meant  such  words  as  were  generally  tiaed  by  convey 
Smith        ancers,  according  to  a  settled  form  in  cases  of  that  descrip- 

«•  tion ;  and  he  observed,  that  the  clause  of  re-entry  with  such 

Dob,  . 

d.  words,  did  not  preclude  the  operation  Of  law.-— So,  here, 

the  general  words  do  not  exclude  such  operation,  by  die  ia- 
troduction  of  the  usual  covenants  under  a  tease  of  this 
nature. 

I  use  the  decision  in  that  case  for  a  double  purpose,  viz. 
first,  that  it  is  an  authority  to  shew  that  reasonable  qualifies* 
tions  may  be  introduced  into  clauses  of  re-entry,  when  the 
terms  of  the  power  are  general:  and,  secondly,  that  the 
qualification  most  objected  to  in  this  lease  is :.  reasonable. 
Besides,  hisLordship  adverted  to  the  antecedent  existing  prac- 
tice, which  the  counsel  who  argued  Janet,  d.  Camper  v« 
Verney  were  apprized  of,  and  who  therefore  did  not  nass 
the  point  in  the  course  of  their  argument  in  that  case. 

The  object  of  the  clause  of  re-entry  has  uniformly  been 
considered  to  be,  security  for  the  payment  of  rent :  and  upon 
that  ground  it  is,  that  a  Court  of  equity  will  always  relieve 
against  the  forfeiture.  In  the  case  of  W adman  v.Calcraft(a\ 
the  late  Master  of  the  Rolls  stated  that  to  be  the  principle  oa 
which  the  Court  relieves  against  forfeiture  for  non-payment 
of  rent ;  for  he  observed,  "  there  is  no  doubt,  equity  will  re* 
lieve  against  the  forfeiture,  considering  the  purpose  of  the 
clause  of  re-entry  to  be  only  to  secure  the  payment  of  rent, 
and  that  when  the  rent  is  paid,  the  end  is  obtained.49  So,  ia 
Ilotley  v.  Scot,  Lord  Mansfield  said  "  a  re-entry  is  to  enforce 
the  payment  of  rent.'1  That  being  the  only  recognized  avail- 
able object  of  the  clause  of  re-entry,  and  as  it  is  impossible 
to  shew  that  the  introduction  of  the  condition*  inserted  ia 
this  proviso  at  all  tends  to  abridge  or  diminish  the  security 
for  the  rent,  I  bold,  that  it  is  therefore  not  an  msufficieat 
execution  of  the  power  given  by  the  deed,  that  such  qualifi- 
cations should  be  introduced.  But  I  mainly  rely  on  the 
position,  that,  if  the  creator  of  a  power  would  exclude  the 

(«)  10  Yes.  6S. 
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effects  of  the  otherwise  necessary  operation  of  law  upon 
powers  of  a  similar  nature ;  and  if  he  requires  a  deviation 
from  the  established  forms  of  practice  in  the  particular  in- 
stance, it  can  only  be  effected  by  express  words:  and  if  there 
be  no  such  words  of  exclusion  used,  all  the  known,  the 
usual,  and  the  legal  qualifications  may  be  introduced  in. 
executing  the  power. 

.  To  alter  the  regular  course  of  law,  there  must  be  the  con- 
stat of  parties.  In  Dormer's  Case  (a),  it  was  resolved,  (long 
before  the  statute  4  Geo.  2.  when  the  law  required  a  demand 
of  the  rent  before  a  forfeiture  should  attach)  that  "  re-entry 
for  default  of  payment  of  rent,  without  demand  of  it,  may  be 
by  special  consent  of  die  parties.'9  At  that  time,  the  party 
meaning  to  re-enter,  must  have  demanded  the  rent  at  the  last 
period  of  the  day  on  which  it  was  due,  or  lie  could  not  avail 
himself  of  the  right  of  re-entry.  However  general,  there- 
fore, the  power  might  be,  still,  the  law  qualified  it  by  a  ne- 
cessity of  making  a  demand  of  the  rent ;  and  if  it  should  be 
intended  that  the  common  course  of  law  was  not  to  take 
effect,  the  special  consent  of  the  parties  was  necessary  to  be 
expressed  in  terms  to  that  effect,  or  the  operation  of  law 
•pon  the  general  contract  would  not  have  been  excluded.  If 
diat  were  so  before  die  statute,  why,  when  the  statute  has 
taken  away  that  necessity  and  created  another,  should  not 
that  other  be  regarded  as  a  legal  qualification,  and  as  neces- 
sarily implied  by  law  as  the  former  had  been  f  The  words 
stated  in  the  report  of  that  case  are,  "  and  divers  other  cases 
were  put,  where  consent  of  the  parties  shall  alter  the  form  and 
course  of  the  law.91  The  use  I  make  of  that  case  is  to  shew, 
that  where  a  legal  qualification  is  not  expressly  excluded  by 
the  parties  in  terms,  the  law  attaches  and  has  the  effect  of 
controlling  and  moulding  their  general  contracts.  In  this 
power,  as  created  by  the  deed,  there  is  nothing  expressed  to 
exclude  the  operation  of  law,  and  the  established  practice  of 
Wttimintier  Hall ;  and  the  Courts  have  always  held  these 
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qualifications  adopted  in  the  common  forms  of  assurances  in 
use  with  conveyancers,  to  be  reasonable  and  proper.  Then 
the  case  of  Hotley  v.  Scot  is  a  positive  authority  in  favour  of 
the  introduction  of  such  conditions,  and  is  not  in  any  degree, 
negatived  by  that  of  Coxe  v.  Day.  The  Court  there,  did  not 
give  such  a  judgment  as  has  been  assumed  in  the  course  of 
this  argument.  Two  of  the  Judges  (Lord  Ellenborough  and 
Mr.  Justice  Bay  ley)  who  delivered  their  opinions  in  that  case, 
have  since  supported  the  determination  of  Hotley  v.  Scot, 
by  the  judgments  which  they  have  pronounced  iu  the  present, 
in  the  same  Court,  and  which,  I  consider,  is  not  affected  by 
the  decision  in  Coxe  v.  Day.  Lord  Ellenborough,  indeed, 
while  that  case  was  arguing,  threw  out  incidental  observa- 
tions, apparently  militating  with  the  doctrine  of  Hotley  v. 
Scot ;  but  it  is  not  fair  to  bold  a  Judge  bound  by  the  oc- 
casional remarks  which  proceed  from  him  in  the  course  of 
a  discussion,  aud  which  are  often  mentioned  merely  for  the 
sake  of  fixing  the  attention  of  counsel,  or  giving  a  new  di- 
rection to  the  course  of  the  argument.  It  is  only  from  the 
ultimate  decision  in  that  case,  that  any  principle  of  law  can 
be  fairly  or  properly  deduced.  The  case  of  Coxe  v.  Day  is, 
however,  very  distinguishable  from  the  present,  and  from 
Hotley  v.  Scot,  and  in  this  very  material  respect : — There  was 
a  qualification  introduced  into  the  power  of  re-entry  in  the 
lease,  which  was  the  subject-matter  of  the  argument  in  the 
former  case,  by  the  creator  of  it,  by  which  the  landlord 
would  have  been  deprived  of  the  benefit  of  the  statute 
4  Geo.  2.f  and  the  tenant  would  have  had  all  the  undue  ad- 
vantage of  the  difficulty  attending  the  old  necessity  of  making 
a  demand  of  the  rent,  with  all  the  formalities  which  that 
statute  was  meant  to  extinguish.  The  words  of  the  condition 
of  the  power  in  that  case  are,  "so  as  in  every  such  leases 
there  be  contained  a  condition  of  re-entry  for  non-payment 
of  the  rent  reserved,  by  the  space  of  twenty-one  days."  So 
far,  the  proviso  for  re-entry  pursues  the  words  of  .the  power, 
and  if  it  had  stopped  there,  it  would,  perhaps,  have  been 
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held  sufficient,  as  it  might  then  hate  been  said,  that  it  was  1811. 
a  specific  power  —  it  prescribed  all  the  terms  which  the 
creator  of  it  meant  should  qualify  the  right  of  re-entry,  ac- 
cording to  the  rule,  that  expressio  unius  est  exclusio  alterius.  £*» 
But  the  distinction  on  which  1  rely,  is  the  introduction  of  Jaasar. 
the  words  "  being  lawfully  demanded,"  between  those  words 
and  the  other  member  of  the  coudition,  that  no  sufficient 
distress  can  be  found  upon  the  premises.  In  that  case  un- 
questionably, the  proviso  in  the  lease  was  not,  in  that  parti- 
cular respect,  in  conformity  with  the  power  in  the  deed  ; 
because,  by  inserting  the  words  "  being  lawfully  demanded" 
such  a  condition  was  not  only  not  warranted  by  the  law,  but 
it  was  contrary  to  it,  casting  on  the  landlord  a  burthen  and 
difficulty,  from  which  an  express  statute  had  been  passed  for 
the  purpose  of  relieving  him.  He  would  be,  by  such  con- 
dition, thrown  back  iuto  the  difficulties  from  which  the  sta- 
tute had  extricated  him ;  he  must,  in  that  case,  have  watched 
from  the  particular  day  on  which  the  rent  should  become 
due,  and  have  made  the  demand,  as  formally,  at  sun-set,  with 
mil  the  formalities  which  had  been  dispensed  with  by  the  new 
Jaw. 

The  rejection  of  such  a  condition,  indeed,  is  fully  con* 
sistent  with  the  principle  that  the  landlord's  right  shall  not 
be  clogged  with  difficulties  beyond  the  law.    That  case, 
therefore,  I  consider  as  being  very  distinguishable  from  the 
decision    in  Hotley  v.  Scot  in  that  respect;  and  for  that 
reason,  it  is  not  a  conflicting  determination ;  and  I  think  the 
latter,  confirmed  as  I  have  shewn  it  to  have  been,  abundant 
authority  for  the  decision  of  this  question  in  the  negative* 
Another  principle  to  be  considered  in  forming  an  opinion  in 
this  case,  is  furnished  by  that  of  Opey  v.  Thomasius  (a),  viz. 
that  "  powers  are  to  be  expounded  according  to  the  intent 
of  the  parties/'  as  was  said  by  Mr.  Justice  Twisden, — a  rule 
recognized  more  fully  in  Goodtitlc,  d.  Clarges  v.  Funucan  (b\ 
where  Lord  Mansfield,  in  giving  the  judgment  of  the  Court, 

(«)  Sir  T.  Rtjm.  152. tfi)  S  Dong.  565. 
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1031.        said,  «'  Powers  are  now  a  common  modification  of  property 
v*va"        in  land,  and  as  such,  are  to  be  carried  into  effect  according 
v.  to  the  intention  of  those  who  create  them  (a), 

d.  .  If,  then,  the  sole  legitimate  power  to  re-enter,  which  is  now 

J****1*  only  a  common  modification  of  the  enjoyment  of  real  pro- 
perty, be  to  secure  the  payment  of  rent ;  and  if  the  intention 
of  the  party  exacting  the  introduction  of  such  a  power,  is  to 
be  regarded  in  construing  the  terms  of  it — can  any  man  doubt 
that  the  intention  of  the  creator  of  the  leasing  power  in  ques- 
tion has  been  fully  satisfied  by  the  clause  for  re-entry  inserted 
in  the  proviso  for  that  purpose  in  this  lease  i  It  has  merely  for 
its  object  to  secure  the  rent,  and  that,  is  the  only  legitimate 
purpose  of  it.  If  an  absolute  forfeiture  of  leases  was  to  be 
the  immediate  and  inevitable  consequence  of  non-payment  of 
the  rent  reserved,  on  the  day  it  became  due,  it  would  be  a  con- 
sequence most  prejudicial  to  the  tenant,  to  the  landlord,  to  the 
remainder-man,  and  to  the  public  ;  for  it  would  tend  to  dis* 
courage  the  cultivators  of  land,  and  create  a  neglect  of  pro- 
perty, injurious  to  all  parties,  and  to  the  community  at  laige> 
if  forfeitures  were  to  be  rigidly  exacted  without  regard  to 
circumstances.  But  would  the  conditions  attached  to  this 
power  of  re-entry,  defeat  in  any  respect,  those,  or  any  fair 
views  of  either  party  to  whom  it  related,  and  for  whose 
interest  it  was  intended?  Certainly  not,  and  therefore  I 
say,  if  the  intention  of  the  parties  is  to  be  attended  to, 
1  consider  that  this  lease  is  a  sufficient  execution  of  the 
power.  But  whether  I  am  right  or  not  in  the  view  which 
I  have  taken  of  this  question,  I  have  done  enough  to  estabi 
li»h  the  validity  of  the  lease,  if  I  have  brought  the  case 
into  doubt  and  difficulty ;— and  that  it  has  been  brought  into 
doubt,  is  apparent  from  the  various  and  protracted  discus* 
sions  which  it  has  occasioned,  both  in  the  Courts  below 
and  in  this  House.  I  should  be  one  of  the  last  to  advise 
your  Lordships,  as  a  Judge,  that  established  rules  of  law 
should  in  any  case  be  broken  in  upon,  out  of  regard  to  any 

(a)  Sec  2  Doug.  573. 
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consideration*  resting  upon  equitable  grounds ;  because  I  in  1891* 
aware  that  great  iniquity  is  always  the  consequence  of  every  mT^* 
such  deviation  from  those  rules.     But  when  the  equity  of  a  *• 

case  consists  with  the  law  arising  upon  the  circumstances  of  £,- 

h,  as  far  as  any  settled  principles  of  law  can  be  found  to  J****** 
apply,  rigid  strictness  should  not  be  insisted  upon.  Equity 
is  naturally  engraven  on  the  hearts  of  all  men,  learned  and 
unlearned.  Every  one  may  see  the  palpable  equity  and  the 
justice  of  this  case.  In  doubtful  matters,  consequences  may 
be  weighed  :  and  I  have  frequently  heard  the  most  eminent 
Judges  say  of  particular  cases  pending  before  them,  in  which 
they  have  felt  themselves  fettered  by  the  ancient  usage  and 
course  of  practice,  that  i£  they  were  new,  they  would  decide 
them  according  to  then-eason  and  eqaky  of  the  circumstances* 
where  not  inconsistent  with  the  rules  of  law  r  and  I  consider 
it  to  be  sound  legal  reasoning,  that  established  principles  are 
not  to  be  shaken. 

But  in  this  case,  the  established  practice  and  the  weight  of 
authorities  are  decidedly  in  favour  of  the  obvious  reason  and 
justice  of  it;  and  if  it  were  not  now  to.  be  decided  agree- 
ably with  that  established  course,  the  determination  would 
shake  the  titles  of  every  person  in  the  kingdom,  who  is  in  the 
possession  of  valuable  estates  held  upon  leases  under  such 
powers  as  the  present.  An  immense  proportion  of  the  landed 
property  of  this  country,  is  granted  out  by.  tenants  for  life 
upon  leases  of  this  sort  for  valuable  consideration,  and  this 
lamentable  consequence  would  follow,  that  claims  for  indem- 
nity to  an  enormous  amount  would  be  set  up  against  funds 
which  may  have  been  long  ago  raised  by  the  provident  care 
of  a  prudent  father,  to  secure  provisions  for  the  younger 
branches  of  his  family ;  and  the  grantees  of  valuable  leases, 
fairly  purchased,  might  on  a  sudden  be  turned  out  of  posses* 
sion  of  their  estates  for  a  mere  error  in  the  framing  of  the  in* 
strument ;  although  the  form  should  be  oonsistent  with  the 
long-established  precedents  which  have  been  followed  in  all 
practice.    These  leases-are  granted  to  $  very  great  extent  all 


964 


CASBS  IN  EA8TER  TBRM, 


1821. 


Smith 

«• 

Dob, 


over  the  Welt  of  England,  where  this  practice  of  settling 
tates  particularly  prevails.  The  estate  of  many  a  family,  there- 
fore, in  that  part  of  the  country,  depends  on  the  validity  of 
such  demises:  and  I  have  reason  to  know,  from  means  afforded 
me  by  my  situation  as  Judge  upon  that  circuit,  that  similar 
attempts  have  been  already  made  to  take  advantage  of  simi- 
lar objections.  I  should  therefore  be  disposed  to  hold, 
that  it  would  be  sufficient  to  support  such  leases  against  such 
objections,  that  there  should  be  any  doubt  upon  the  question ; 
and  that  there  are  doubts  of  very  considerable  magnitude,  the 
experience  of  this  case  abundantly  shews.  My  opinion  being, 
that  the  lease  in  question  is  valid,  makes  it  unnecessary  for 
me  to  say  any  thing  upon  the  point  which  has  been  raised  as 
to  the  admissibility  in  evidence  of  the  former  leases  ;  this 
power  being  general,  and  the  proviso  for  re-entry  contained 
in  the  lease  having  in  it  nothing  unreasonable  or  inconsistent 
with  the  terms  of  the  condition  upon  which  it  was  to  be 
exercised  :  I  therefore  feel  myself  bound  to  answer  the 
question  which  has  been  proposed  to  us  by  your  Lordships, 
in  the  negative. 


Mr.  Baron  G arrow. — The  settlement  made  upon  the 
marriage  of  Lord  Vernon  with  Lady  Louisa  Barbara  his 
wife,  on  the  fid  July,  1757,  on  which  this  question  arises, 
gives  a  power  of  leasing,  requiring,  with  respect  to  property 
of  the  nature  in  question,  that  there  shall  be  contained  in 
the  lease  "  a  power  of  re-entry  for  non-payment  of  rent." 

In  this  power,  no  time  is  specified  by  way  of  indulgence 
to  the  tenant  as  to  the  payment  of  the  rent,  after  the  daj 
on  which  it  shall  fall  due,  nor  are  any  other  terms  required, 
than  that  the  person  who  from  time  to  time  shall  be  in  pos- 
session of  the  estate,  shall  iusert  in  the  lease  a  power  to  re- 
sume the  possession  for  non-payment  of  the  rent  The  lease 
granted  by  Lord  Vernon  to  the  defendant  and  another,  con- 
tains a  clause  for  re-entry,  if  the  rent  shall  be  in  arrear  for 
the  term  of  fifteen  days,  and  if  there  shall  be  no  sufficient 
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distress  upon  the  premises  to  satisfy  the  rent ; — and  the  ques-        1821. 
tion  is,  whether  this  is  a  good  execution  of  the  power,  or, 
in  other  words,  whether  this  is  such  a  power  of  re-entry  as 
was  required  by  the  creator  of  the  settlement  ?     It  is  observ-  £** 

able,  that  the  creator  of  the  power,  or  those  who  advised 
her,  knew  how  to  make  distinctions  as  to  powers  of  re-entry 
applicable  to  different  estates,  and  in  the  case  where  the 
rent  reserved  is  of  the  most  valuable  description,  there 
the  creator  of  it  only  requires  of  those  who  shall  come 
in  succession  iuto  the  possession  of  the  estate  as  tenants  for 
life,  that  they  shall,  for  the  preservation  of  the  estate  in  the 
most  beneficial  form  and  extent,  for  those  who  shall  be 
from  time  to  time  interested  as  reversioners,  insert  a  provi- 
sion, that  if  the  valuable  rent  reserved  on  leases  for  years 
absolute,  shall  not  be  paid  for  twenty-eight  days,  then  there 
shall  be  a  right  to  enter  at  the  expiration  of  those  twenty- 
eight  days. 

In  the  case  of  the  render  of  2/.  a  year,  and  a  couple  of 
fct  capons,  or  Is.  6d.,  at  the  option  of  the  lessor,  it  is  in- 
sisted, that  the  power  of  re-entry  should  be  altogether  abso- 
lute and  unconditional,  and  that,  at  the  first  moment  when 
the  day  has  expired  on  which  the  money  is  demandable,  the 
power  of  re-entry  is  to  attach,  and  enable  the  reversioner 
at  that  instant  to  turn  the  person  out,  who,  upon  a  valuable 
lease  for  years  determinable  upon  lives,  should  have  per- 
mitted the  day  to  expire  before  he  had  paid  his  sum  of  2l. 
I  admit,  that  if  the  maker  of  the  settlement  had  in  express 
terms  said,  the  power  shall  be  to  re-enter  the  moment  at 
which  the  rent  is  due,  and  not  paid  or  tendered,  a  Court 
of  law  could  not  alter,  but  must  execute  such  power  so 
expressed. 

We  must  see  whether  the  power  in  question  has  been 
complied  with  or  not. 

The  terms  of  the  condition  in  the  settlement  are,  that 
there  shall  be  contained  in  the  leases  a  power  of  re-entry  for 
non-payment  of  rent.    Is  there  not  in  the  lease  granted  to 
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Ittlw        the  defendant,  a  power  of  re-entry  for  non-payment'of  rent  i 
There  is ;  but  it  has  been  urged  with  great  force,  that  it  is 


.«.  not  such  a  compliance  with  the  power,  as  the  reversioner 

4*  had  a  right  to  expect  the  lessor  should  have  made,  for  lie 
has  clogged  the  clause  of  re-entry  with  a  delay  of  fifteeo 
days,  and  also  with  the  necessity  of  seeing  that  there  is  no 
sufficient  distress  upon  the  premises.  The  answer  to  this 
appears  to  me  to  be,  that  according  to  our  experience,  such 
an  event  is  so  unlikely,  that  it  probably  did  not  occur  to 
the  maker  of  the  power  to  guard  against  it,  and  not  having 
m  express  terms  required  any  particular  form  or  terms  of 
the  clause  for  re-entry,  I  think  the  power  is  satisfied  by 
that  which  has  been  inserted  in  the  lease  in  question,  and 
consequently  that  it  is  not  invalid. 

*  Mr.  Justice  Burrough. — Since  the  judgment  was  given 
in  this  case,  in  the  Court  of  Exchequer  Chamber,  I  have 
paid  the  closest  attention  to  the  subject.  I  have,  over  and 
over  again,  weighed  in  my  mind  the  various  facts  and  cir- 
cumstaufces  contained  in  the  special  verdict — and  have  ear- 
nestly endeavoured  to  discover  whether  I  had  formed  an 
erroneous  opinion,  when  I  concurred  in  that  judgment 

After  the  fullest  deliberation,  I  am  of  opinion,  that  the 
demise  of  the  5th  September,  1803,  is  invalid — that  it  was 
valid  only  during  the  life  of  the  lessor ;  and  that  his  dfeath 
determined  the  estate  of  the  lessee. 

The  statute  4  Geo.  2.  c.  28.  was  relied  on  in  die  Exche- 
quer Chamber,  and  in  the  argument  before  your  Lordships, 
as  bearing  on  the  question.  In  my  view  of  this  case,  it  has 
no  application  to  the  subject  now  before  the  House.  That 
statute  (as  I  conceive),  applies  only  to  leases  which,  before  if 
was  passed,  might  and  must  have  been  avoided  by  entry — to 
cases  where  the  cause  of  avoidance  might  have  been  waived. 
Such  leases  were  valid  till  a  strict  legal  entry  was  made,  and 
before  snch  entry,  they  were  capable  of  confirmation  by' 
suitable  acts  done  by  him  in  whom  the  right  of  re-entry  was ; 
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but «  lease  by  a  tenant  for  life,  having  a  special  power  to        18*1. 

demise,  if  not  made  conformable  to  the  power,  is  the  lease 

of  a-  mere  tenant  for  life,  and  has  validity  only  during  his 

life,  and  not  a  moment  longer.    I  cannot  see  that  any  well*  4.*' 

grounded  argument,  from  a   provision  made  by  an  act  of      ******' 

Parliament,  in  the  case  of  demises  of  a  description  wholly 

different  from  the  present,  can  be  urged  in  support  of  that 

demise.    In  forming  our  judgments  on  the  question  submitted 

to  tw  by  your  Lordships,  we  must  consider  that  we  are 

required    to  give  our  opinions   on  the  construction  of  a 

deed. 

There  are  certain  rules  of  the  common  law  which  must 
govern  us  on  such  an  occasion.  One  is — that  the  construc- 
tion must  be  made  on  the  whole  deed.  The  principle  of 
the  common  law  is,  that  Ex  antecedentibus  $f  consequents* 
bus  est  optima  interpretation 

There  is  another  rule  which  also  strongly  applies  to  the 
case  in  question — and  that  is,  Quoties  in  verbis  nulla  est 
ambigttkas,  ibi  nulla  erpositio  contra  verba  jienda  est.  Act- 
ing on  these  rules,  I  contend,  that  there  is  no  ambiguity  in 
the  words  of  the  power,  and  that  it  is  manifest  from  the 
various  parts  of  the  deed  of  the  2d  July,  1157,  that  it  was 
the  intention  of  the  parties  to  have  those  words  understood 
as  they  are  written,  and  without  addition. 

The  clause  of  re-entry  in  the  demise,  ought,  I  contend, 
to  have  corresponded  with  the  reddendum,  which  is  to  this 
effect, u  Yielding  and  paying  the  yearly  rent  of  2/.  at  JMt- 
chaelmas  and  Lady-day,  by  equal  portions," — and  not  so 
corresponding,  I  am  of  opinion  that  the  lease  is  invalid,  first, 
Because  there  can  be  no  re-entry,  unless  this  rent  is  behind 
or  unpaid,  for  fifteen  days  from  Michaelmas  and  Lady-day, 
which  is  an  extension  of  the  time  beyond  that  in  the  redden* 
dum.  Secondly,  Because  the  re-entry  for  non-payment  of 
the  rent,  carmot,  by  the  express  terms  of  the  demise,  be 
made,  if  there  is  sufficient  distress  to  be  had  on  the  pre- 

(«)  Sbep.  Touch,  c.  5.  rale  4,  Page  S7. 
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1821.  wises.  The  general  scope  of  the  deed  is  too  well  known  to 
require  repetition. 

It  has  heretofore  been  considered,  that  there  are  three 
'**£*'  distinct  powers  in  this  deed.  I  conceive,  that  correctly 
fifcstfr.  speaking,  there  is  only  one  power,  consisting  of  three  dis- 
tinct parts.  I  say  this,  because  the  enabling  words,  "  that 
it  shall  and  may  be  lawful,  &c."  are  placed  at  the  head  of 
the  whole,  and  are  not  afterwards  repeated— and  the  other 
parts  are  introduced  by  the  words  "  and  also."  It  appears 
to  me,  from  this  mode  of  looking  at  the  deed,  that  it  may 
be  fairly  collected,  that  the  framers  of  it  must  have  had 
their  minds  directed  to  the  different  parts  of  the  power— 
and  must  have  designedly  and  deliberately  introduced  an 
additional  restriction  in  that  part  of  it  which  relates 
to  leases  for  years,  and  references  in  other  parts  to  ex- 
trinsic matters — and  designedly  and  deliberately  omitted 
any  such  additional  restriction  in  the  part  of  the  power  in 
questiou,  and  also  all  words  of  reference  to  extrinsic  mat- 
ter or  former  leases.  The  first  part  of  the  power  is  that 
which  relates  immediately  to  the  demise  in  question.  By 
this,  Mr.  Vernon  and  his  wife  (who  by  the  deed  took  succes- 
sive estates  for  life),  are  enabled  to  grant  leases  for  life,  or 
years  determinable  on  the  death  of  a  life  or  lives,  of  such 
lands  as  at  the  time  of  the  deed  were  leased  for  life  or  years 
determinable  on  the  dropping  of  a  life  or  lives  ; — so  as  the 
ancient  and  accustomed1  yearly  rents,  duties,  and  services,  or 
more  or  as  great  and  beneficial  rents,  &c.  be  reserved  or 
made  payable,  and  so  as  there  be  contained  in  every  such 
lease. a  power  of  re-entry  for  non-payment  of  the  rent  there- 
by to  be  reserved.  Mow,  what  is  the  rent  thereby  to  be  re- 
served, but  the  rent  in  the  reddendum*}  The  power  of  re- 
entry is  to  be  for  the  non-payment  of  that  rent.  If  it  was 
not  paid  at  Michaelmas  or  Lady-day,  I  contend  that  it  is 
plain,  by  the  very  terms  of  the  deed,  that  the  right  of  re- 
entry ought  to  be  complete. 

It  is  not  to  be  doubted,  that  former  leases  were  admissible 
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hi  evidence — for  two  purposes.  First,  to  shew  what  lands  1821. 
were,  at  the  time  of  the  demise,  leased  for  life  or  years,  aa  *T£L 
described  in  the  deed ;  secondly,  to  shew  what  the  ancient  «. 

and  accustomed  rents  were ; — for  former  leases  are  for  those  4. 

purposes  necessarily  referred  to.  But  it  appears  to  me  to 
be  free  from  doubt,  that  as  to  the  power  of  re-entry  pre* 
scribed  by  the  deed,  there  is  no  reference  to  former  leases, 
or  to  prior  circumstances,  but  to  the  reddendum  only — ascer- 
taining not  only  the  rent  itself,  but  also  the  mode  and  time 
of  payment.  This  power  of  re-entry,  prescribed  by  the 
deed,  is  framed  in  plain  terms — it  contains  a  clear  proposition 
in  itself — and  therefore  I  contend,  that  the  maxim,  that 
Quoties  in  verbis  nulla  est  ambiguitas,  ibi  nulla  expositio 
contra  verba  fienda  est,  is  precisely  applicable  to  this  point. 
Thus  to  decide,  is  to  avoid  the  vicious  mode  of  interpreta- 
tion which  is  reprobated  by  a  maxim  to  be  found  in  Lord 
Bacons  Tracts  (a),  Divinatio  non  interpretatio  est,  qua 
omnino  recedit  a  literd.  If  you  stir  beyond  what  the  deed 
expressly  prescribes,  then  commences  the  divinatio — and  the 
interpretatio  is>  at  an  end. — Next,  follows  in  the  deed  what 
I  say  is  more  properly  a  second  part  of  the  same  power, 
than  a  distinct  and  separate  power — the  general  enabling 
words  being  at  the  beginning  of  the  whole.  This  part  is 
connected  with  the  former  by  the  words  "  and  also," — "  and 
also  by  indenture  to  demise  any  of  the  lands  in  the  settle- 
ment, for  any  term  not  exceeding  twenty-one  years  in  posses- 
sion :  so  as  there  be  reserved  as  much,  or  as  great  and  be- 
neficial yearly  and  other  rents  as  were  then  yielded,  or  the 
best  and  most  improved  yearly  rent  or  rents  as  can  be  rea- 
sonably had  or  obtained ;  and  so  as  in  every  such  lease  for 
an  absolute  term  of  years  (thus  distinguishing  this  form 
from  the  former  leases),  there  be  contained  a  clause  of  re- 
entry, in  case  the  rent  or  rents  thereupon  to  be  reserved,  be 
behind  or  unpaid  for  the  space  of  twenty-eight  days  after 
the  times  thereby  respectively  appointed  for  payment,  there- 

(«)  Folio  47. 
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1321.  °^n  '  Th*  part  of  the  power,  which  is,  as  it  were,  uttered 
n#**w  in  the  same  breath  with  the  former  part  under  the  same  en- 
**"*  abling  words,  and  united  to  them  by  the  words  "  and  also," 
B**»  affords  very  important  observations. — First,  the  rents  to  be 
reserved  in  these  leases  are  to  be  as  much,  or  as  great  and 
beneficial,  as  were  then  yielded.  Here,  therefore,  is  a  plaia 
reference  to  the  then  existing  state  of  rents.  To  prove 
this,  the  former  leases  were  good  evidence.  Or  secondly, 
the  rents  are  to  be  the  best  and  most  improved  that  can 
be  reasonably  gotten.  This  admits  too  of  reference  to  ex- 
trinsic matters.  Hie  third  observation  is,  as  to  the  clause  of 
re-entry  prescribed  by  this  part  of  the  power,  in  case  the 
rent  be  behind  or  unpaid  for  twenty-eight  days.  With  great 
deference  to  the  judgment  of  those  who  entertain  a  different 
idea,  I  cannot  refrain  from  expressing  my  strong  opinion 
on  this  part  of  the  deed.  In  my  mind,  it  affords  an  argu- 
ment of  irresistible  weight— that  the  parties  to  this  deed, 
intentionally  omitted  an  extension  of  the  time  of  paymeot 
in  the  first  part  of  the  power,  under  which  the  demise  in 
question  is  contended  to  be  valid ;  and  that  they  intention- 
ally inserted  the  extension  of  twenty-eight  days  in  the  se- 
cond part.  And  1  confess  I  feel  myself  alarmed  for  the 
fate  of  men's  deeds — if  it  shall  be  holden  by  your  Lordships 
that  the  demise  in  question  is  valid,  which  contains  an  ex- 
tension of  the  time  of  payment  of  the  rent  to  fifteen  addi- 
tional days — not  hinted  at  in  the  power  itself,  and  incon- 
sistent with  the  reddendum ;  and  which  also  contains  a  pro- 
vision which  deprives  the  reversioner  of  bis  re-entry,  if  on 
any  part  of  the  premises  there  may  chance  to  be  a  sufficient 
distress.  That  the  clause  of  distress  imposes  a  difficulty  on  the 
reversioner,  is  proved  by  the  case  of  Rees,  d.  Porsell  v.  King, 
which  was  tried  before  Mr.  Justice  Heath,  at  Hereford, 
in  1800,  whose  opinion  was  ratified  by  that  of  the  Judges 
of  the  Court  of  Exchequer,  in  the  following  Term  («). 
It  was  there  held,  that  a  clause  of  forfeiture  in  a  lease,  in 

(a)  See  Forr.  19. 
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case  do  sufficient  distress  was  to  be  found  on  the  promises,        1821. 
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must  be  pursued  strictly,   and  every  part  of  the  premises 
must  be  searched.     The  third  part  of  the  power  is  introduced  v. 

in  the  same  manner  as  the  second.    This  is  the  part  which  4. ' 

empowers  the  leasing  of  mines  then  open,  or  lands  whereon  Jeeiby. 
persons  may  be  willing  to  open  mines.  Annexed  to  this, 
there  are  several  restrictions  running  in  this  language  : — "  So 
as  in  every  such  lease  there  be  reserved  or  made  payable 
such  parts  of  the  lead,  copper,  ore,  coal,  and  other  pro- 
duce, to  be  gotten  from  the  said  mines,  or  such  other  yearly 
rent  or  income  in  respect  thereof,  as  can  be  reasonably  had 
or  gotten  for  the  same,  without  taking  any  fine,  &c. ;  and 
so  as  the  lessees  execute  counterparts ;  and  so  as  there  be 
inserted  such  proper  and  usual  covenants  for  the  effectually 
working  the  mines,  &c.  and  doing  all  proper  and  necessary 
acts,  as  are  usually  inserted  in  leases  of  the  like  nature." 
It  is  to  be  observed,  that  with  respect  to  those  leases,  there 
are  special  restrictions  peculiarly  applicable  to  them.  The 
parties  to  the  deed .  had  all  the  parts  of  this  power  before 
them,  and  have  cautiously  introduced  restrictions  applicable 
to  each  part — and  can  a  Court  of  law  add  to  these  restric- 
tions? 

The  rents  of  the  mines,  or  the  parts  of  the  produce  to 
be  reserved,  are  to  be  such  as  can  be  reasonably  gotten  ; — 
the  covenants  are  to  be  the  usual  covenants  for  effectually 
working  them,  and  doing  all  necessary  acts.  In  the  second 
and  third  parts,  the  word  "  reasonably"  is  introduced  ;  but  it 
is  wholly  omitted  in  the  first.  Is  a  Court  of  law  authorized 
to  transplant  the  word  "  reasonable  "  to  the  first  part,  when 
the  parties  have  introduced  it  in  the  second  and  third,  and 
omitted  it  in  the  first  ?  J  humbly  submit  that  this  cannot  be 
done,  if  it  varies  the  construction  of  the  words,  as  the  parties 
have  penned  them. 

We  are  required  to  state  to  your  Lordships  our  respective 
opinions, "  Whether,  having  due  regard  to  the  true  intent  and 
meaning  of  the  indenture  of  the  2d  July,  1757,  according  to 
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the  legal  construction  of  the  several  parts  of  it,  and  having 
due  regard  to  the  legal  effect  of  all  the  facts  and  cir- 
cumstances found  by  the  special  verdict,  the  demise  is,  for 
any  and  what  reasons,  invalid  ?" 

I  feel,  that  if  1  depart  from  the  plain  meaning  of  intelli- 
gible words,  made,  (if  it  were  possible),  more  plain  by  the 
context  matter,  I  shall  be  at  sea  without  a  compass.  If 
the  demise  in  question  had  contained  a  power  of  re-entry, 
framed  in  words  literally  corresponding  with  the  power  in  the 
settlement,  1  conceive  it  would  have  been  good.  I  hare 
heard  no  valid  objection  to  such  a  power  of  re-entry. 

Notwithstanding  the  most  earnest  attention  to  the  subject, 
before  and  since  the  arguments  in  the  Exchequer  Chamber, 
and  before  your  Lordships,  1  have  not  been  able  to  raise  in 
my  mind  a  doubt  of  the  fitness  of  such  a  clause,  or  of  its 
being  that  which  the  parties  intended.  For  the  reasons  I  have 
stated,  I  am  of  opinion,  First,  that  the  former  leases  were 
not  admissible  in  evidence,  to  shew  that  they  contained  clauses 
similar  to  those  to  be  found  in  the  demise  in  question,  respect- 
ing the  extension  of  the  time  for  payment,  and  respecting 
the  distress.  Secondly,  that  the  demise  in  question  is  invalid. 
The  House  has  been  told  at  the  bar,  that  a  decision,  that  this 
demise  is  invalid,  will  have  the  effect  of  destroying  other 
leases  made  under  similar  powers.  I  cannot  take  notice  of 
such  a  statement : — First,  because  it  is  an  assertion  of  a  fact, 
of  which,  as  a  Judge  in  a  Court  of  law,  I  can  have  no  know- 
ledge. Secondly,  if  it  were  fit  that  it  should  weigh  with  us, 
ought  we  not  to  see  the  settlements  and  the  leases,  in  order 
to  know  that  the  antecedentia  et  consequentia  are  the  same 
as  in  the  case  before  your  Lordships  ?  A  variation  in  the 
words  and  context-matter,  might  vary  the  grounds  of  our 
judgment.  Thirdly,  if  there  were  other  leases  made  under 
circumstances  precisely  similar  to  the  present,  it  would  not 
vary  the  opinion  1  have  formed.  I  cannot  accommodate  my 
sentiments  to  the  convenience  of  lessees  under  powers. 
Their  estates  must  stand  or  fall  by  the  authority  under  which 
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they  were  made.    It  is  a  maxim  of  our  law,  that  k  is  better       1821. 
to  suffer  a  mischief  than  an  inconvenience.    The  mischief 
(if  it  be  any)  we  can  see  the  extent  of.     It  will  be,  that  cer- 
tain demises,  in  consequence  of  the  carelessness  or  ignorance       D£*> 
of  those  who  drew  them,  will  be  invalid,  and  they  who  were     Jbbsiy. 
intended  to  take,  in  the  event  of  there  being  no  good  sub- 
sisting leases,  will  take.    On  the  other  hand,  no  one  can 
foresee  the  end  of  inconveniences  which  would  arise  from  the 
relaxation  of  the  rules  of  law  in  the  construction  of  deeds 
of  this  description. 

I  have  only  a  few  words  to  add,  as  to  the  cases  of  Hotley 
v.  Scot  and  Coxe  v.  Day.  From  die  report  of  the  first  (a), 
I  cannot  discover  what  was  decided.  It  is  to  me  unintelli. 
gible.  But  supposing  it  to  be  applicable  to  the  present,  we 
have,  in  the  later  case  of  Coxe  v.  Day,  the  decision  of  four 
learned  men  on  the  question,  as  to  the  sufficiency  of  the 
disteess,  which  has  great  weight  with  me  ;  and  I  cannot  see 
why  it  ought  not  to  guide  our  judgment  on  the  present 
occasion.  It  is  well  known,  that  the  late  Lord  Chief  Justice 
of  the  Common  Pleas  (Sir  Vicary  Gibbs)  thought  that  de- 
cision right,  and  was  of  opinion  that  the  present  lease  was 
invalid.  He  presided  in  that  Court  when  the  present  case 
found  its  way  into  the  Exchequer  Chamber* 

Mr.  Justice  Holroyd. — I  think,  that  having  due  regard 
to  the  true  intent  and  meaning  of  the  indenture  of  the  2nd 
July,  1757 j  according  to  the  legal  construction  of  the  several 
parts  of  that  indenture,  as  stated  in  the  special  verdict,  and 
having  also  due  regard  to  the  legal  effect  of  all  the  facts  and 
circumstances  found  by  such  verdict,  the  demise  of  the  5  th 
September,  1803,  as  the  same  is  therein  stated,  is  invalid. 

By  the  death  of  Lord  Vernon,  the  lessor,  who  had  an  estate 
in  him  for  life  only,  that  demise  became  invalid,  unless  it  were 
made  in  conformity  to  one  of  the  powers  of  leasing  contained 
in  the  above-mentioned  indenture  of  the  2nd  July,  1757. 
That  indenture  contains  three  powers  of  leasing  :  one  for  a 

(a)  Lofft.  316. 
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life  or  lives,  or  for  years  determinable  on  a  life  or  K?ei; 
other  for  years,  not  exceeding  twenty-one ;  and  the  third  for 
working  mines,  or  ore,  for  years  not  exceeding  thirty-one. 

Each  of  these  powers  is  clogged  with  qualifications  of 
two  descriptions ;  one  class  of  which  is  comparative,  or  with 
reference  either  to  the  existing  or  previous  state  of  things, 
or  to  usage  or  custom,  or  to  what  can  reasonably  be  had  or 
obtained ;  the  other  class  is  direct  and  absolute,  without  any 
reference  or  regard  either  to  the  existing  or  previous  state  of 
things,  or  to  usage  or  custom,  or  to  what  can  be  reasonably 
had  or  obtained,  or  to  any  matter  whatever.     These  last 
qualifications  are  superadded  by  the  creatrix  of  the  power, 
to  be  complied  with  at  all  events,  as  I  think,  without  refer- 
ence or  regard  to  any  matter,  and  not  to  be  varied,  chauged, 
or  altered  by,  or  at  all  to  depend  upon  any  usage  or  custom, 
or  state  of  things,  or  any  matter  whatever.    The  first  of  the 
above  powers  of  leasing  is  that  upon  which  the  present 
question  depends— -the  power  of  leasing  for  a  life  or  lives,  or 
for  years  determinable  upon  a  life  or  lives.     The  qualifica- 
tions with  which  that  power  is  clogged,  are,  as  to  the  reser- 
vation of  the  rents,  duties,  and  services,  that  they  be  such  as 
were  the  ancient  and  accustomed,  or  more,  or  as  great  or 
beneficial  as  at  the  time  of  the  demising  were  payable,  or  as 
much  as  a  just  proportion  thereof  amounts  to,  according  to 
the  value  of  the  premises  demised,  or  more,  with  the  excep- 
tion of  he  riots.     These  qualifications  are  comparative,  or 
with  reference  expressly  to  the  things  there  expressed,  and 
must  be  such  as,  on  such  comparison  or  reference,  shall 
be  found  conformable  thereto,  and  are  wholly  dependent 
thereupon.      But  the  other  class  of  qualifications  super- 
added to  this  power,  is  direct  and  absolute,  and  without  refer- 
ence to,  and  wholly  independent,  as  it  seems  to  me,  upon  any 
other  matter,  except  what  the  law  requires,  and  to  be  com- 
plied with  at  all  events,  whatever  may  be,  or  may  have  been, 
any  usage,  custom,  or  state  of  things  whatever.    These  other 
qualifications  are,  that  the  rents,  duties  and  services,  be  inci- 
dent to,  and  go  along  with  the  reversion  and  remainder ;  that 
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the  leases  contain  a  power  of  re-entry  for  non-payment  of 
the  rent  reserved ;  and  do  not  contain  any  express  clause, 
freeing  Che  lessees  from  impeachment  of  waste;  and  that 
such  lessees  seal  and  deliver  counterparts  of  the  leases*  It 
is  upon  one  of  these  direct,  absolute,  and  independent  quali- 
fications of  that  power,  that  the  present  question  has  arisen. 

That  qualification  is  in  the  following  words : — "  so  as 
there  be  contained  in  every  such  lease  a  power  of  re-entry  for 
non-payment  of  the  rent  thereby  to  be  reserved."  This 
qualification  being  expressed  in  words  that  are  direct  and 
absolute,  and  without  reference  to  any  former  leases,  or  to 
any  prior  or  then  existing  state  of  things,  or  former  manage* 
ment  or  disposition  of  the  property,  the  fact  found  by  the 
Jury,  with  respect  to  the  former  leases,  cannot,  I  think,  vary 
the  legal  construction  to  be  given  to  this  qualification.  There 
is  no  latent  ambiguity  in  the  words,  which  those  former  leases 
either  raise  or  remove.  If  the  words  be  not  clear  and  ex- 
plicit in  themselves,  their  ambiguity,  if  any,  is  upon  the  face 
of  the  deed  itself;  and  they  cannot,  I  think,  by  law,  be 
allowed  to  crave  in  aid  any  former  usage  to  vary  or  alter  their 
construction ;  and  this  more  especially,  in  the  case  of  such  a 
deed  as  the  present,  wherein  the  parties  expressly  direct  that 
a  reference  to  the  then  existing,  or  to  former  usage  should  be 
'had  recourse  to,  where  they  intend  that  either  of  them  should 
be  called  in  aid  on  the  subject-matter  of  these  qualifications* 
Besides,  it  has  been  held  by  the  Court  of  King's  Bench,  in 
Igguldcnv.  May  (a),  as  well  as  by  the  Lord  Chancellor  in  the 
same  case  (6),  (ratifying  a  similar  doctrine  that  had  before 
been  held,  both  by  Lord  Ahanley  and  Sir  William  Grant, 
when  Masters  of  die  Rolls,  on  covenants  for  the  renewal  of 
leases,)  that  the  construction  of  deeds  cannot  be  varied  by  the 
acts  of  the  parties ;  and  therefore,  various  other  leases  thqt 
had  been  before  successively  made  by  the  owners  of  the  in- 
heritance for  the  time  being,  could  not  be  taken  in  aid  to 
construe  the  meaning  of  a  covenant  for  renewal.    The  bw 


18121. 

Smith 

v. 
Dob, 

d. 
Jersey* 


(«)  7  East,  *37.— (b)  9  Vw,  W. 


376  CASES  IN  EASTER  TERM, 

1821.        stability  and  uncertainty  introduced  into  rights  of  property 
£££m       created  by  deed,  by  letting  in  such  extrinsic  evidence,  and 

*•  the  mischiefs  arising  therefrom,  would  apply  equally,  ask 

Doe,  . 

d.  seems  to  me,  to  this  case. 

*******  The  present  question  arises  in  a  case  where  the  exercise  of 

the  power  is  by  a  person  (ct*.  Lord  Vernon)  who,  previous  to 
the  creation  of  the  power,  was  a  stranger  to  the  estate ;  and 
in  a  case  where  this  qualification  of  the  power  given  to  him 
by  bis  wife,  must  be  taken  to  have  been  inserted,  as  well  for 
the  benefit  of  herself  as  of  the  several  other  persons  ia 
remainder,  in  derogation  of  whose  rights  his  exercise  of  the 
power  would  operate,  so  long  as  the  lease  should  continue 
valid  after  the  extinction  of  his  own  life  estate.  It  would 
operate  in  derogation  of  her  and  their  rights,  by  depriving 
them  successively,  of  the  actual  occupation  and  enjoyment  of 
the  demised  premises  themselves,  which  they  would  otherwise 
be  entitled  to  have,  and  giving  them  successively,  ia  lieu 
thereof,  a  rent  or  rents,  such  as  the  power  required,  however 
inadequate  the  same  might  be.  The  power  given  to  the 
tenant  for  life  to  lease  for  a  term  that  may  last  beyond  his 
own  life,  is  agreeably  to  what  is  said  by  Lord  ElUnborough 
in  Coxe  v.  Day  (a),  "  for  the  benefit  of  the  tenant  for  life ;  the 
qualifications  only,  (as  he  there  also  says)  are  for  the  benefit 
of«  those  in  remainder" : — and  in  this  case,  those  in  remainder, 
who  are  to  be  protected  by  these  qualifications,  except  the 
creatrix  of  the  power  herself,  are  not  parties  or  privies,  but 
are  strangers  to  the  deed ;  and  therefore,  as  to  them,  the 
words  of  the  deed  are  to  have  their  full  operation  for  their 
protection  against  the  tenant  for  life  who  executed  the  pow- 
er ; — and  against  whose  act,  which  would  or  might  be  to  their 
detriment,  they  were  to  be  protected  by  this  qualification. 

The  very  intent  of  prescribing  these  requisites  is  to  protect 
the  several  remainder-men  from  the  discretion  of  the  tenant 
for  life,  in  the  exercise  of  this  power  of  leasing  given  to 
him. 

(a)  13  East,  12f« 
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The  object  of  the  qualification  is  to  secure  to  them  the 
rent  only,  and  not  to  give  them  any  substitute  whatever  in 
lieu  thereof,  other  than  and  except  the  land  itself  upon  which 
the  rent  was  to  be  paid.     For  this  purpose,  this  qualification 
looks  to  and  specifies  some  occasion  or  event,  and  that,  a 
simple  unqualified  one,  viz.  the  non-payment  of  rent,  not  under 
any  particular  circumstances  only,  but  generally,  whenever 
there  is  a  non-payment  of  rent;  that  is  to  say,  it  looks  to  and 
specifies   the  default  of  the  lessees  by  the  non-payment  of 
the  rent,  as  the  occasion  or  event  on  which  those  who  are 
entitled  to  the  rent  to  be  paid  for  the  land,  shall,  for  want  of 
the  rent,  have  the  land  itself — the  quid  pro  quo  the  rent  was 
to  be  paid.    Whenever  that  event  or  default  arises,  the  case 
then  exists,  I  think,  on  which  the  land  was  to  be  had  for  that 
default,  without  any  other  matter  being  to  be  superadded 
thereupon,  except  what  the  general  rules  of  law,  indepen- 
dently of  particular  terms  of  contract,  would  require ; — such 
a*  those  requiring  in  a  particular  manner  and  form,  a  demand 
of  the  rent  due. 

The  words  applying  to  the  power  of  re-entry  required  to 
be  contained  in  the  lease,  are  "  a  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved,"  that  is,  as  I 
think  such  a  power  as  will  authorize  the  party  whenever  there 
is  a  non-payment  of  the  reserved  rent,  to  re-enter.  That  is 
the  express  cause,  on  account  of  which  he  is  to  be  at  liberty 
to  re-enter,  which  liberty  must,  I  think,  be  co-extensive  and 
co-existent  with  that  cause :  and  that  cause  (which  is  non- 
payment of  rent — such,  I  mean,  as  will  authorize  a  re-entry) 
exists  from  the  very  instant  that  there  is  such  a  default  of 
payment  as  the  law  requires  to. authorize  a  re-entry:  and 
that  default  of  payment  equally  exists  from  the  moment  of 
such  a  demand  being  made  of  the  rent  due,  and  non-pay- 
ment thereon,  without  any  subsequent  definite  period  of  time 
having  elapsed ;  and  whether  there  be  or  be  not  dis trainable 
goods  on  the  premises!  sufficient  to  satisfy  the  arrears  of  the 
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rent,  and  by  the  sale  of  which  the  remainder-man  may,  at  bis 
own  trouble  and  risk,  pay  himself  those  arrears.    The  words 
"  for  non-payment,"  must,  in  this  case,  I  think,  be  taken  to 
mean  the  same  as  either  "  because  of",  "  by  reason  of",  u  on 
account  of  ",  or  "  in  case  of  "  non-payment ;  that  is  to  say, 
when  that  event  occurs ;  and  the  same  therefore,  as  if  the 
words  were  "  on  non-payment  of  rent/9     That  appears  to 
me  to  be  the  proper  sense  and  meaning  of  the  words ;  and  it 
is  also,  as  I  think,  agreeable  to  the  object  of  the  qualifies* 
tion,  which  is,  that  the  party  shall  have  the  land,  whenever 
the  lessee  fails  to  pay  the  rent  for  it.    The  lessee's  failure  or 
default  in  the  performance  of  a  duty,  which  it  is  incum- 
bent upon  him  to  perform,  is  the  sole  ground  and  consider- 
ation  for  entitling  the  party  to  re-enter  and  have  again  the 
land,  without  regard  to  any  possibility  or  power  the  rent- 
owner  may  have  to  obtain  the  rent,  by  any  other  means  or 
exertions  of  his  own.     But  it  has  been  argued,   that  this 
qualification,  in  requiring  a  power  of  re-entry,  is  silent  as  to 
the  time  when  it  should  be  carried  into  effect,  and  therefore, 
that  it  may  be  considered  to  require  only  that  there  should 
be  some  reasonable  power  of  re-entry  for  non-payment  of  the 
rent ;  and  that  the  power  of  re-entry  reserved  upou  the  lease 
in  question,  is  a  reasonable  power  of  re-entry  for  non-pay- 
ment of  the  rent ;  and  therefore  as  much  as  the  creatrix  of  the 
power  has  required.     To  this,  (besides  observing  that  the 
word  "  reasonable  "  is  not  here  used  in  the  deed,  though  it 
is  used  in  two  other  instances  in  giving  those  powers,  where  a 
discretion  was  intended  to  be  given)  I  answer,  that  this  quali- 
fication, in  my  opinion,  is  not  to  be  so  considered,  if,  upon 
the  due  and  proper  construction  of  this  leasing  power,  if 
fully  executed,  it  would  have  authorixed  a  re-entry  for  non- 
payment of  rent  in  any  case,  in  which  such  re-entry  would 
not  be  authorized  for  non-payment  of  rent  upon  the  lease  in 
question.     And  I  say  that  there  are  cases,  in  which,  if  the 
power  of  leasing  had  been  fully  executed,  a  re-entry  might 
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be  lawfully  made  for  the  non-payment  of  rent,  in  which  it 
could  not  lawfully  be  made  for  such  non-payment  under  this 
lease. 

To  try  whether  this  be  so  or  not,  suppose  the  right  of  re- 
entry reserved  by  the  lease,  instead  of  being  in  its  present 
form,  had  used  the  very  words  of  qualification  used  in  the 
deed  creating  the  power  of  leasing.     Suppose  the  words  in 
the  lease  had  been  "  Provided  that  it  shall  be  lawful  for  the 
lessors,  &c.  to  re-enter  (or  '  that  they  shall   have  power  of 
re-entry')  for   non-payment  of  the  rent    hereby  reserved." 
That  is  an  easy  and  obvious  way  of  framing  the  proviso,  and 
most  likely  to  be  adopted,  as  I  should  think,  by  a  person 
having  recourse  to,  and   looking  at  the  leasing  power,  as  he 
ought  to  do,  who  is  anxious  to  be  secure ;  and  that,  clearly, 
I  think,  would  havebeeu  a  due  execution  of  the  power:  and 
under  such  an  execution  of  the  power,  by  using  those  words 
in  the  lease,  whenever  there  was  a  default  of  payment  of  the 
rent,  whether  fifteen  days  had  elapsed  or  not  since  the  rent  be- 
came due,  or  whether  a  sufficient  distress  was  on  the  demised 
premises  or  not,  the  right  of  re-entry  would  have  arisen,  in 
case  the  landlord  bad  made  such  a  demand  of  the  rent  as  the 
law  for  that  purpose  requires :  so  that  the  same  construction 
would  be  given  to  those  words,  where  used  in  the  lease,  as 
if  die  words  had  been  "  on  non-payment  of  rent ;"  whereas, 
according  to  the  right  of  re-entry  actually  reserved,  the  land- 
lord has  no  such  right  of  re-entry  (though  the  rent  is  due, 
and  has  been  so  demanded)  for  fifteen  days,  during  which 
be  would  have  such  a  right,  under  such  a  due  execution  of 
the  power  of  leasing,  as  I  have  supposed : — nor  would  he  have 
such  right  of  re-entry  at  any  period  of  time,  when  there  was 
a  sufficient  distress  on  the  premises,  on  which  he  might  levy 
for  his  rent,  though  upon  the  goods  of  innocent  third  persons, 
which  right  of  re-entry  he  would  have  during  all  that  period  in 
die  other  instance,  and  without  the  painful  necessity  of  being 
driven,  in  any  case,  to  his  remedy  by  distress  upon  the  goods 
of  iunocent  strangers.     So  that  he  has  not  that  right  and 
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1821.       specific  remedy  in  lieu  of  his  rent  in  those  cases,  under  the 
Smith       'ease  *n  9ue8^oni  which  he  would  have  had  under  it  on  such 
*•  a  due  execution  of  the  leasing  power  as  I  have  above  sup- 

d.  posed ;  but  a  different  one,  and  such,  as  in  some  of  those  cases 

at  least,  some  conscientious  persons  would  not  resort  to  or 
enforce — such  as  enforcing  the  power  of  distress  upon  innocent 
third  persons.     The  construction  of  the  words  in  question, 
therefore,  if  used  in  a  lease  instead  of  being  used  in  a  leasing 
power,  taken  according  to  the  proper  and  ordinary  sense  and 
meaning  of  the  words  used,  would,  as  it  appears  to  me,  have 
given  a  right  of  re-entry  immediately  on  non-payment  of  the 
rent.    They  cannot,   therefore,  I  think,  be  properly  deemed 
to  have  a  different  import  and  signification,  when  used  in 
the  leasing  power,  from  that  which  they  would  have  had  when 
used  in  a  lease  made  in  conformity  to  that  power;  or  than 
they  would  have,  if  they  were  used  in  any  lease  whatever. 
There  is  not  only  no  right  of  re-entry  given  for  non-payment 
of  the  rent,  until  a  default  of  payment  for  fifteen  days ;  but 
even  on  such  default,  the  right  given  by  the  proviso  is  not  a 
right  of  re-entry  to  possess  or  enjoy  the  land,  but  a  right 
only  of  distress  in  case  there  be  a  sufficient  distress  upon 
the  premises.    Iu   the  forms  of  leases  contained  in  Horse- 
man's Conveyancing,  in  the  edition  that  I  have,  I  have  been 
able  to  find  only  one  that  is  clogged  with  the  insufficiency 
of  distress ;  all  the  others  appear  to  be  without  it.     Those 
leases   appear  to  have  been  made  between  the  times  of  the 
statutes  of  Will,  fy  Mary,  and  Geo.  2.  and  several  of  the  con- 
veyances there,  for  securing  annuities,  give,  first  a  power  of 
distress  in  case  the  annuity  be  in  arrear  for  a  given  number 
of  days,  and  a  right  of  re-entry  and  enjoyment,  till    satis- 
faction, in  case  it  be  in  arrear  for  a  larger  number  of  days, 
without  regard  to  whether  there  be  or  be  not,  any  sufficient 
distress  upon  the  premises.     I  think,  too,  that  it  affords  an 
argument    in    favor    of   the   above  construction,  and  that 
nothing  else  can  be  legally  deemed  to  have  been  in  the  con- 
templation or  intention  of  the  creatrix  of  the  leasing  power, 
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when  she  used  the  words  in  question,  than  a  mere  simple  1821. 
non-payment  or  default  of  payment  of  rent  generally,  un-  «C^, 
accompanied  with  any  other  fact  or  circumstance,  eicept  v. 

that  which  the  general  rule  of  law  requires,  viz.  a  demand.  a. ' 

It  is  manifest,  that  when  she  meant  that  any  other  fact  or  ******* 
circumstance  should  accompany  that  non-payment,  before 
the  right  of  re-entry  should  be  given,  she  has  expressly 
mentioned  it;  for  in  the  second  leasing  power,  she  enables 
leases  to  be  granted,  though  the  right  of  re-entry  be  not 
reserved,  except  upon  a  lapse  of  non-payment  for  twenty- 
eight  days  after  the  time  appointed  for  payment  of  the  rent ; 
and  1  do  not  see  how  the  lease  in  question  can  be  held  to 
be  valid,  except  upon  principles  of  law  that  would  have 
rendered  it  also  valid,  in  case  the  creatrix  of  the  leasing 
powers  had  also  expressly  added  in  the  second  leasing  power 
another  ingredient  besides  that  lapse  of  twenty-eight  days, 
viz,  the  want  of  a  sufficient  distress  upon  the  premises, 
without  both  of  which,  in  addition  to  the  mere  non-payment 
of  rent,  a  right  of  re-entry  need  not  in  that  case,  have  been 
reserved  under  the  second  leasing  power.  But,  in  truth,  the 
reserved  right  of  re-entry  which  is  now  in  question  (whether 
it  is  to  be  deemed  reasonable  or  unreasonable),  is  not  a  right 
of  re-entry  for  non-payment  of  rent,  but  is  a  right  of  re- 
entry for  a  different  thing,  which  may  never  exist,  notwith- 
standing there  is  a  default  of  payment  of  rent,  viz.  for  an 
aggregate,  consisting  in  part,  indeed,  of  that  default,  but  of 
two  other  things  besides,  viz.  a  certain  lapse  of  time,  and  a 
want  of  sufficient  distress.  It  is,  in  reality,  not  a  right  of  re- 
entry for  non-payment  of  rent,  but  a  right  of  re-entry  for  want 
pf  a  sufficient  distress  in  case  of  such  non-payment.  Instead 
of  giving  a  right  of  re-entry  for  non-payment  of  rent,  it  refers 
the  remainder-man  to  the  right  of  distress  on  that  event — a 
right  which  he  would  have  been  entitled  to  by  the  general  law, 
even  without  such  reference ;  and  it  gives  him  the  right  of 
re-entry  only  at  a  later  time,  for  a  Afferent  thing,  and  on  a 
further  event,  viz.  the  waut  of,  a  sufficient  distress.    It  is  not, 
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1821.        therefore,  in  reality,  a  right  of  re-entry  for  the  same  thing 
2££*M        which  the  creatriz  of  the  leasing  power  required  it  should  be 
*•  for  (and  which  right,  as  I  have  said  before,  must,  I  think, 

d.  '  be  co-extensive  with  the  existence  of  the  thing,  or  event, 
or  default,  for  which  it  was  given),  but  it  is  ?a  right  of  re- 
entry for  a  combination  of  things,  all  of  which  must  exist, 
before  the  right  of  re-entry  can  be  exercised ;  and  how  rea- 
sonable soever  it  may  be  thought,  that  this  qualification 
of  the  leasing  power  might  have  been  given  by  its  creatrix 
for  the  securing  of  the  rent,  instead  of  the  qualification  she 
has  actually  given  to  it;  it  cannot,  I  think,  be  substituted  for 
the  qualification  which  she  has   actually  given  and  required. 

But  it  has  been  argued,  that  all  this  is  immaterial,  be- 
cause of  the  general  clause  of  re-entry  that  follows,  for  default 
of  performance  of  any  of  the  reservations,  covenants,  &c. 
But  it  is  so  completely  settled,  both  on  the  maxims  anch 
authorities  of  law,  that  the  general  clause  of  re-entry  can 
only  extend  to  cases  not  before  specially  provided  for ;  more 
especially  when  it  would  otherwise  contradict  and  defeat  the 
prior  express  provision,  that  I  shall  say  no  more  upon  this 
point. 

It  has  been  further  objected,  that  this  leasing  power 
being  given  and  executed  since  the  statute  4  Geo.  2.  c.28. 
«.  2.  the  itisertion  of  the  want  of  a  sufficient  distress  on  the 
demised  premises  in  the  lease,  in  order  to  give  the  right  of 
re-entry,  has  become  immaterial,  because,  (it  has  been  urged), 
that  since^that  statute,  no  right  of  re-entry  for  non-payment 
of  rent  can  be  rendered]  effectual,  so  as  to  regain  the  actual 
possession,  unless  where  there  is  no  sufficient  distress  to  be 
fbund^on  the  demised  premises  countervailing  the  arrears 
of  reut  due*  But  that  statute' does]  not  appear  to  me  to 
make  any  difference  in  the  present  case ;  it  applies  only  to 
cases  where  the  landlord  has  omitted  to  make  such  a  demand 
of  the  rent  as  would  entitle  hinij  to  the]  forfeiture,  and  sub- 
stitutes for  his  relief,  other  things  to  be  done  in  lieu,  and 
then  gives  him  the  benefit  of  a  forfeiture,  to  which  he  would 
not  otherwise  be  entitled ;  and  it  gives  him  that  benefit  only 
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distress,  and  on  certain  terms*  But  notwithstanding  that  e**^ 
statute,  when  a  due  demand  of  the  rent  has  been  made,  a  «. 

right  of  re-entry  may  be  given,  and  effectually  enforced,  4. 

though  a  sufficient  distress  be  upon  the  demised  premises.  J*a*it» 
That  statute,  too,  applies  only  to  cases  where  half-a-year's 
rent  is  in  arrear,  and  not  to  those  where  a  less  arrear  of  rent 
is  due,  as  may  be  on  the  lease  in  question,  by  a  part-pay- 
ment, although  the  rent  is  not  reserved  quarterly,  but  half-* 
yearly. 

It  has  been  further  urged,  that  not  only  the  above  statute, 
but  all  the  cases  both  at  law  and  in  equity,  shew  that  the 
object  of  a  power  of  re-entry  is  only  to  secure  the  payment  of 
the  rent.  It  was  then  contended,  that  this  payment  of  the 
rent  is  as  effectually  and  beneficially  secured  by  the  power  of 
re-entry  actually  reserved  in  the  present  case,  as  if  that  power 
had  been  in  the  words  used  in  the  leasing  power;  inasmuch 
as  it  is  said,  that  it  reserves  the  right  of  re-entry  in  all  cases 
where  the  landlord  cannot  himself  by  a  distress,  obtain  the 
payment  of  the  rent.  This,  it  was  argued,  appears  by  the 
necessity  there  is  (even  after  entry)  of  obtaining  judgment 
and  execution  in  an  action  of  ejectment,  before  possession 
can  be  obtained,  and  by  the  relief,  which  the  Courts,  both  of 
law  and  equity,  but  more  particularly  the  latter,  give,  in- 
dependently of  the  provisions  of  that  statute,  in  cases  of 
forfeiture  for  non-payment  of  rent.  But  let  us  see  how  the 
case  stands  as  to  this  point.  If  the  right  of  re-entry  re* 
served  had  been  merely  for  the  non-payment  of  the  rent  in 
the  terms  of  the  right  of  re-entry  required  by  the  leasing 
power,  1  think  it  is  clear,  that  on  a  due  demand  of  the  rent 
being  made  (and  by  the  statute  4  Geo.  2.  even  without  such 
demand  where  half-a-year's  rent  remains  due,)  the  landlord 
would  have  been  entitled  either  to  have  the  rent  itself 
actually  paid  to  him,  or  to  have  the  land.  No  other  act  in 
that  case  need  be  done,  nor  any  trouble  or  risk  undergone  by 
bun  with  regard  to  the  rent ;  but  without  further  act,  trouble, 
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j^^  land,   or  immediately  proceed    to  recover   the   possession 

*•  thereof  by  an  action  of  ejectment,  against  which  the  tenant 

d. '  could  not  get  relief  without  his  paying  the  rent  itself  with 
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costs :  and  unless  he  thus  gets  such  relief,  the  landlord  would 
be  entitled  to  recover  all  the  mesne  profits  from  die  time  of 
default  by  non-payment  of  the  rent.  The  right  of  re-entry 
actually  reserved  in  the  present  case,  gives  him  no  power  to 
re-enter  or  to  proceed  by  ejectment,  until  the  expiration  of 
fifteen  days,  nor  at  any  period  of  time  until  there  is  the  want 
of  a  sufficient  distress  upon  the  premises,  nor  any  right  to 
recover  the  mesne  profits  further  back,  than  not  only  the 
expiration  of  the  fifteen  days,  but  also  the  time  when  there 
can  be  proved  to  be,  or  when  there  was  such  want  of  dis- 
tress ;  and  so  long  as  there  continues  such  a  distress,  the  only 
remedy  the  landlord  has  for  the  rent,  is  by  action  for  it,  or 
by  distress ;  so  that  instead  of  having  the  rent  by  the  pay- 
ment and  act  of  the  lessee  himself,  or  in  default  thereof,  an 
immediate  right  to  enter  or  recover  possession  of  the  land 
itself,  the  remainder-man  is  driven  to  the  necessity  of  in- 
curring, not  only  the  trouble  and  expence  of  ascertaining 
whether  there  is  or  is  not  a  sufficient  legal  distress  upon  the 
premises,  whether  of  the  property  of  the  tenant  or  of  third 
persons,  and  of  waiting,  where  the  distress  is  of  standing 
corn,  until  it  is  ripe  and  cut  (for  till  then,  it  cannot,  by  the 
statute,  be  appraised  or  sold  for  the  payment  of  the  rent), 
but  also  of  incurring  the  trouble,  delay,  and  risk  attending 
the  making  the  distress,  in  such  manner  as  is  in  no  respect 
illegal,  either  by  reason  of  the  manner  of  making  or  dis- 
posing thereof,  or  by  reason  of  the  distrained  property 
being  privileged  from  distress  by  the  same  being  in  the  way 
to  market,  or  by  reason  of  trade  or  otherwise. 

But,  further,  the  tenant  may  deprive  him  of  the  power  of 
sale  by  a  replevy  of  the  distress,-  and  it  may  happen  at  the 
end  of  the  replevin  suit,  that  by  the  eloignment  of  the  dis- 
trained property,  the  insufficiency  of  the  pledges  in  replevin, 
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and  the  insolvency,  or  death  without  sufficient  assets  unad-        1821. 
ministered  of  the  sheriff  and  the  tenant,  his  remedy  by  dis- 


Smitk 
tress  may  finally  fail,  with   the  additional  loss  and  costs  of  v. 

both  the  distress  and  of  the  replevin  suit ;  and  if  this  does  d.  ' 

not  happen,  be  may  still  be  without  his  rent,  unless  he  take      *«*,E** 

upon  himself  the  trouble  and  expence  of  prosecuting  ex* 

ecution  pro  retorno  habendo,  or  for  his  debt  and  costs,  and 

the  trouble  and  risk  of  prosecuting  some  further  action  or 

actions  against  the  sheriff  or  the  bail  in  replevin,  in  case 

such  execution  shall  prove  ineffectual ;  and  his  remedy  by 

ejectment  would  be  delayed  in  that  case,  until  these  results 

of  the  replevin  suit  shall  have  been  ascertained,  even  if  an 

action  of  ejectment  would  then  lie  for  the  non-payment  of 

that  rent,  which  had  been   before  distrained  for.    So  that 

after  the   termination  of  the  distress  and  replevin  suit,  it 

may  happen  that  the  remainder-man  may  lose  his  rent,  and 

with  the  addition  of  costs.    The  payment  of  the  rent,  is  not 

therefore,  1  think,  as  effectually  and  beneficially  secured   by 

the  right  of  re-entry  actually  reserved,  as  if  that  right  had 

been  reserved  in  the  words  of,  or  according  to  the  leasing 

power. 

I  have  considered  the  question  as  above,  independently  of 
the  disputed  authorities  of  Coxe  v.  Day  (a),  and  Doe,  d. 
Vaughan  v.  Meyler  (ft),  both  of  which  I  think  were  rightly  de- 
cided, notwithstanding  the  prior  case  of  Hotley  v.  Scot.  I 
have  considered  the  question,  too,  as  if  in  the  lease,  the  rent 
reserved  had  been  a  money  rent  only ;  because  it  has  been  so 
treated  in  the  arguments  here,  and  in  the  Courts  below ;  but 
it  is  to  be  observed,  that  this  is  not  the  case  of  a  lease  for  a 
money  rent  only,  but  also,  for  a  rent  of  another  nature,  al- 
though, certainly,  a  very  small  one,  viz.  the  additional  rent 
of  a  couple  of  fat  capons,  or  money,  at  the  election,  not 
of  the  tenant,  but  of  the  lessor  or  remainder-man,  who 
would  therefore  be  entitled  if  he  pleased,  to  have  that  rent 
in  kind,  instead  of  money. 

(a)  IS  East,  118.  (6)  2  Maul.  &  Sclw.  276. 
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It  has  been  considered  on  all  sides,  as  the  case  of  a  lease 
for  a  money  rent  only ;  1  presume,  on  this  ground,  that  the 
special  right  of  re-entry,  depending  on  the  want  of  a  sufficient 
distress,  does  not  apply  to  this  additional  rent  or  reservation, 
hot  to  the  money  rent  only ;  and  that  the  right  of  re-entry 
applicable  to  this  additional  rent,  ia  the  general  right  of  re- 
entry subsequently  given  by  the  lease,  in  case  of  default  in 
payment  or  performance  of  any  of  the  reservations,  covenants, 
Sec.  and  this  may  be  the  case  if  the  statute  2  Will.  #  Mary  (a), 
(which  is  the  statute  giving  the  power  of  sale  of  a  distress 
for  rent  arrear),  be  deemed  to  be  confined  to  money  rents 
only;  but  if  the  default  of  payment  of  this  additional  rent  be 
within  the  special  right  of  re-entry  depending  on  the  want  of 
a  sufficient  distress,  more  especially,  if  this  kind  of  rent  be 
also  not  within  the  above  statute — so  that  this  distress  could 
not  be  sold  under  that  statute  for  the  purpose  of  raising  or 
paying  that  rent,  though  if  it  could  be  ,  so  .sold  for  that 
purpose,  it  would  not  raise  the  rent  in  kind  agreeably  to  the 
landlord's  right  of  election,  but  in  money  only,  at  least,  not 
without  additional  trouble  or  expence  to  the  landlord  of  pur- 
chasing the  rent  in  kind  with  the  money  raised  by  the  sale, 
that  is,  either  by  doing  it  himself,  or  procuring  another  to 
do  it  for  him ; — I  say,  that  in  such  case,  the  question  proposed 
to  us  by  your  Lordships,  as  it  appears  to  me,  would  embrace 
still  further  considerations  arising  from  those  circumstances, 
as  the  distress  for  that  small  rent  in  kind,  viz.  the  two  capons, 
would,  in  that  case,  (that  is  to  say,  if  it  could  not  be  sold 
under  the  statute)  remain  only  a  dry,  unprofitable,  charge- 
able pledge  for  such  rent,  in  lieu  of  the  productive  security 
and  enjoyment  of  the  land.  This,  however,  it  is  unneces- 
sary for  me  to  consider,  inasmuch  as,  whether  the  additional 
rent  in  kind  would  embrace  further  considerations  as  to  the 
law  of  the  case  or  not,  I  think,  for  the  reasons  which  I  have 
before  stated,  that,  having  due  regard  to  every  thing  alluded 


(a)  Sess.  1.  cap.  5.  s.  S. 
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to  in  the  question  proposed  to  us  by  your  Lordships,  the 
lease  in  question  is  invalid. 

Mr.  Justice  Park. — 1  shall   answer  the  question   pro-  ' 
posed  by  your  Lordships  very  shortly ;  because   I   have  so 

* 

fully  given  my  opinion  upon  it  in  another  place,  a  full  and 
accurate  report  of  which,  in  two  different  books  (a),  is  in 
the  hands  of  some  of  your  Lordships ;  and  meaning  in  what 
I  am   to  trouble  the  House  with,  to  adhere  to  the  opinion  I 
formerly  delivered,  I  of  course,  in  answer  to  your  Lordships9 
question,  must  state,  that  the  demise  of  the  5th  September, 
1803,  is,  in  my  opinion,  invalid.     I  shall  proceed  to  assign  to 
your  Lordships,  as  the  question  requires,  my  reasons  for  so 
thinking:    but  before    I  do  so,  £    beg   your   Lordships  to 
believe  me,  when  I  positively  disclaim  the  notion,  that  1  thus 
give  my  opinion,  in  order  to  preserve  my  own  consistency. 
I  have  often  heard  eminent  Judges  so  declare;  but  surely, 
consistency  in  error  is  no  credit  to  the  man  or  the  Judge. 
For  one,  1  should   never  be  ashamed,  (and  have  lately  so 
acted  upon    that  feeling,   where  my  understanding  is  con- 
vinced  that  I  had  on  some    former  occasion   founded  an 
erroneous  judgment),  manfully  and  fearlessly  to  acknowledge 
it ;  and  as  speedily  as  possible  to  retrace  my  steps.     The 
objections  to  this  lease  are  two  :   viz.  that  it  does  not  pursue 
the  power,  inasmuch  as  a  clause  is  required  to  be  in  every 
lease  in  these  words,  "  So  as  there  be  contained  in  every  such 
lease    a  power    of  re-entry  for    non-payment  of  the   rent 
thereby  to  be  reserved,"  and  nothing  more  ;  whereas,  it  is  said, 
this  lease  contains  a  power  of  re-entry  not  generally,  but 
clogged  with  two  conditions, — "  Provided  the  rent,  &c.  shall 
be  behind  and  unpaid,  &c.  for  fifteen  days,  and  no  sufficient 
distress  can  or  may  be  had  or  taken  upon  the  premises."   These 
two  objections  fall  under  very  different  considerations;  but  it 
must  be  admitted,  that  if  either  of  them  prevail,  the  lease 
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1821.        is  invalid.    As  to  the  general  rules  which  govern  the  Courts 

Smith        *d  tne  construc^on  °f  leasing  powers,  they  are  all  now  w^U 
v*  understood,  and  have  been  so  fully  explained  and  com- 

d.  '        mented  upon  by  some  of  my  learned  Brothers  who   have 
preceded  me,  that  it  would  be  a  silly  parade  of  learning, 
and  a  useless  waste  of  the  time  of  the  House,  to  enter  upon 
them :  it  being  sufficient  to  state  that  the  intention  of  the 
parties,  as  it  is  to  be  collected  from  the  whole  of  the  in* 
strument,  is  to  be  the  governing  principle  in  the  construction. 
The  words  of  the  power  having  been  read  to  your  Lordships, 
u  So  as  there  be  contained  a  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved,"  a  question  was  put 
at  the  bar,  "  if  a  plain  man  were  asked  how  he  would  execute 
such   a  power,  what  his  answer  would  be?"     I  state  dis- 
tinctly, that  he  would  say,  "  insert  a  clause  in  the  very  words 
of  the  power,  that  the  lessor  shall  have  a  power  to  re-enter 
for  non-payment  of  the  rent  thereby  to  be  reserved."    In  my 
conception,  he  would  be  very  much  surprised  to  find  two  con- 
ditions, which  he  would  in  vain  look  for  in  the  power,  bat 
which  materially  alter  the  rights  of  the  remainder-man.    Hie 
power  to  make  leases  is  to  be  construed  so  as   to   lean 
neither  to  the  one  party  nor  the  other,  for  the  creatrix  of  the 
power  certainly  intended  that  they  should  operate  for  the 
benefit  of  both :— of  the  one,  by  his  enjoying  during  his  life, 
an  estate  well  cultivated — of  the  other,  (viz.  the  remainder- 
man), by  his  not  coming  to  an  impoverished  one.     It  seems 
to  me,  that  to  contend  for  what  is  relied  on  by  the  plaintiff 
in  error,  is  to  say,  that  absolute  and  conditional  mean  the 
same  thing:-— or  that  a  power  clogged  with  two  conditions,  is 
the  same  thing  as  an  unclogged  and  unconditional  power. 

When  this  case  was  before  the  Court  of  Exchequer  Chamber, 
I  stated,  that  if  the  only  objection  to  the  lease  in  question, 
was  the  time  given,  before  the  lapse  of  which  the  party  could 
not  re-enter  for  non-payment  of  the  rent,  as  then  advised,  it 
would  be  a  fatal  objection  (a).     I  have  heard  nothing  since, 

(a)  See  ante,  vol.  iii.  page  413. 
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to  remove  my  doubt.  It  is  said,  indeed,  that  the  indefinite  1821. 
articfe  a  being  used,  viz.  a  power,  any  power  that  is  reason-  g*7"l 
able  msy  be  inserted.     But  what  right  have  we  to  do  this  t>. 

for  the  grantor  of  the  power?     Who  has  a  right  to  insert        *  ^  ' 
4hj?  word  i      Who,    if   inserted,  is  to  construe  it  ?      The       J»*W» 
Court  or  the  Jury  ?    If  fifteen  days  be  reasonable,  why  not 
twenty,  twenty-five,  or  thirty?     That  this  was  never  con- 
templated by  the  creatrix  of  the  power,  I  think  quite  clear ; 
for  whenever  time   is  meant  to  be  given,  it  is  expressed, 
and  therefore  she  must  be  presumed  to  have  known,  that 
where  she  meant  to  give  time,  it  ought  to  be  expressed ; 
lest  the  giving  it  in  one  case  should  be  construed,  as  I  con- 
strue it,  viz*  that  it  was  not  intended  to  be  given  in  the  other. 
But  I  have  said,  and  I  repeat,  what  right  have  we  to  insert 
the  word  reasonable  into  this  power  ?    If  this  word  never 
found  its  way  into"  powers,  it   might,  perhaps,  more  fairly 
be  argued  that  it  was  inherent  in  all.     But  looking  at  pre- 
qedepts  and  adjudged  cases,  we  find  the  words  usual  and 
reasopable   sometimes  jointly  introduced,  sometimes  sepa- 
rately;  and    these  words,   when    introduced,  compel    the 
Courts  to  consider  what  are  usual  and  what  are  reasonable 
covenants  under  such  powers.     If,  then,  it  is  not  unusual 
to  insert  such  words,  why  are  the  Coqrts  to  introduce  tbem 
.where  the  maker  of  the  power  has  not,  apd  who,  by  omitting 
.them,  must  be  taken  to  have  intended  that  they  should  not 
be  inserted  i     But  I  am  staggered  by  what  is  said  in  ft 
•book  of  great  authority  (a),  and  to  which  I  think  the  pro- 
fession and  public  are  much  indebted,  that  "  if  this  objec- 
tion were  to  prevail,  it  would  invalidate  nine-tenths  of  all 
the  leases  in  the  kingdom  granted  under  powers."    I  can 
only  say,  that  such  a  consequence  is  to  be  deeply  deplored  ; 
but  it  is  entirely  owing  to  this,  that  those  who  have  prepared 
such  leases,  have  chosen  to  follow  their  own  new-fangled 
conceits,  instead    of  using  the  exact  words  of  the  power, 

(a)  Sagden  on  Powers,  3d  edit  page  625. 
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conferring  the  right  to  lease  upon  certain  terms,  and  upon  cer- 
tain terms  only.  This  argument,  that  many  leases  wilt  be  in* 
Validated,  may  be  a  very  good  one  with  respect  to  your  Lord- 
ships in  your  legislative  capacity,  on  account  of  the  hardship 
of  the  case,  but  cannot,  and  ought  not,  to  influence  you  when 
your  province  is  jus  dicere,  non  dare.  However,  if  this 
were  the  only  objection  to  the  lease  in  question,  on  account 
of  the  long  practice  which  has  prevailed,  as  it  is  alleged,  I 
might  be  inclined  to  pause  before  I  presumed  to  offer  my 
bumble  opinion  to  your  Lordships,  that  on  this  ground  alone 
the  lease  would  be  void. 

But  the  second  objection  seems  to  me  to  be  impossible 
to  be  got  over.  I  have  thought  much  about  it,  both  be- 
fore I  gave  my  opinion  in  the  Exchequer  Chamber,  and 
since ;  I  have  turned  it  in  every  point  of  view ;  I  have 
heard  all  that  the  learning  and  ability  of  the  bar  coold 
suggest ;  I  have,  of  course,  been  present  at  all  the  confer- 
ences with  my  learned  Brothers ;  I  have  been  most  desir- 
ous to  be  convinced,  whether  my  opinion  was  erroneous ; 
but,  after  all,  I  cannot  raise  in  my  mind  a  probable  doubt ; 
and,  though,  if  the  decision  of  your  Lordships  should  be 
ultimately  in  favor  of  the  lease,  it  will  be  my  duty  to  con- 
form to  that  opinion ;  I  am  at  present  bound  to  state  my 
entire  concurrence  upon  this  point  with  my  learned  Brothers 
(Mr.  Justice  Richardson,  Mr.  Justice  Burrough,  and  Mr. 
Justice  Holroyd)  who  have  preceded  me.  Their  luminous 
exposition  of  the  argument,  and  my  own  judgment  in  the 
Exchequer  Chamber,  which  is  very  accurately  reported  both 
by  Mr.  Moore,  and  by  Messrs.  Broderip  and  Bingham,  render 
it  unnecessary  for  me  to  do  more  on  this  head,  than  to  make 
an  observation  or  two  on  the  cases  which  have  been  cited. 

The  main  reliance  on  the  other  side  is  on  the  case  of 
Hotley  v.  Scot  (a).  Of  the  reporter  of  that  case,  I  shall 
say  no  more  than  this,  (without  forming  any  judgment  of  my 
own),  that  during  a  professional  life  of  forty  years,  Lofft's 

(«)  Lofft,  31G. 
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Reports,  embracing  a  period  of  that  great  man's  life,  who 
then  presided  in  the  Court  of  King's  Bench,  during  which, 
as  to  this  part  of  them,  there  is  no  other  reporter  (for  the  Re- 
ports of  the  very  learned  person  now  at  your  Lordships'  table  (a), 
jdid  not  commence  till  1774,  which  was  nearly  two  years  after 
the  decision  of  Hotley  v.  Scot),  and  £  never  heard  LoffC*  Re- 
ports quoted  three  times  in  any  Court.  But,  without  any  ob- 
servations of  this  kind,  it  is  quite  clear  from  that  report, 
that  none  of  the  learned  Counsel  then  at  the  Bar,  neither 
Mr.  Dunning  nor  Mr.  Bearcroft,  nor  my  Lord  Mansfield, 
nor  any  of  the  Judges,  appear  to  have  taken  the  least  notice 
of  the  condition  as  to  the  want  of  a  sufficient  distress,  which 
is  the  very  point  now  under  consideration,  and  which,  from 
the  terms  of  the  power  and  lease  in  that  case,  might  have 
arisen.  But  it  is  said,  that  Mr.  Butler  has  a  note  of  that 
case  (ft),  which  was  taken  by  himself,  and  in  which  it  appears 
to  have  been  mentioned.  I  have  not  seen  that  note,  and 
therefore  can  say  nothing  about  it.  I  entertain  great  re- 
spect for  that  gentleman,  and  I  do  not  wish  to  depreciate 
the  labours  of  the  young,  but,  unless  he  be  much  more  ad- 
vanced in  life,  than  for  the  sake  of  the  public  I  wish  him  to 
be,  he  must  have  been,  forty-eight  years  ago,  a  very  young 
man.  But,  admitting  the  point  to  have  been  mentioned,  it 
cannot  have  formed  a  prominent  feature,  either  in  the  argu- 
ment at  the  bar,  or  in  the  consideration  of  the  Court ;  for 
if  it  had,  it  is  impossible  that  Mr.  Loffl,  or  any  other  man, 
in  a  report  of  four  pages,  should  have  omitted  it.  Can 
such  a  case,  for  a  moment,  be  put  in  competition  with  that 
of  Coxe  v.  Day  (c),  where  this  clause  was  the  main  objection 
.  to  the  lease — a  c$se  most  ably  argued  at  the  bar  by  the 
now  Chief  Justice  of  the  Court  of  King's  Bench,  and  re- 
ceiving the  deliberate  certificate  of  four  very  eminent  Judges? 
In  the  course  of  the  argument  in  that  case,  Lord  Ellen- 
fiorough  said,  "  There  can  be  uo  doubt,  that  it  is  more  bene* 
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ficial  to  the  owner  of  the  estate  to  have  a  power  of  re-entry 
at  once  upon  the  tenant,  upon  non-payment  of  the  rent,  within 
a  certain  time,  than  to  have  such  a  power  only  in  case  tfcere 
shall  be  no  sufficient  distress  upon  the  premises."    And  in 
another  part  of  that  argument,  when  Mr.  Abbott  was  strongly 
pressing  on  the  Court  that  such  a  clause  secured  the  land- 
lord's object,  viz.  by  satisfying  his  rent  more  speedily  than 
in  any  other  way,  his    Lordship  observed,  in  answer,  rt  In 
the  one  case,  it  is  to  be  secured  from  time  to  time,  by  suc- 
cessive  suits,  with   the   risk  of  sureties,  if  the  distress  be 
replevied :  in  the  other,  it  is  secured,  once  for  all,  by  the 
landlord's  re- possessing  himself  of  the  land  out  of  which 
the  rent  is  derived."     Can  any  one  say,  that  the  one  remedy 
is  not  more  easy,  more  direct,  and  less  circuitous,  than  the 
other  ?  And  Lord  Ellenborough  again  said, €t  Surely  the  direct 
power  is  more  beneficial  to  the  landlord."    Besides,  the  ceV- 
tificate  of  all  the  learned  Judges  is  in  direct  conformity  With 
these  dicta  of  his  Lordship ;  for  it  is  in  the  following  terms, 
viz.  "  We  are  of  opinion,  that  the  power  of  re-entry  reserved 
in  and  by  the  said  lease  for  non-payment  of  the  rent,  is  not 
made   in   conformity   to   the   power   in  the   settlement  for 
granting  leases  of   the  freehold  part  of  the   said  demised 
premises,  and  that  the  lease  is  void  on  that  ground." 

Not  having  seen  any  report  of  the  judgment  of  the  Court  of 
King's  Bench  upon  the  present  case  (a),  I  cannot  tell  whether 
that  of  Coxe  v.  Day  was  recalled  to  their  attention ;  but  I 
am  quite  sure  it  is  impossible  to  reconcile  the  one  with  the 
other.  This  was  so  strongly  felt  by  two  very  learned  Judges 
in  the  Court  below,  that,  at  once  they  doubted  the  propriety 
of  that  decision :  and  one  of  them  said,  "  it  was  not  law ;  for 
it  was  diametrically  opposite  to  reason  and  common  sense.9 
I  am  sorry  to  say  I  think  directly  the  contrary ;  but  1  for 
one,  seriously  object  to  this  mode  of  getting  rid  of  decisions, 
because  they  militate  against  our  own  notions.  I  agree  with 
fhe  pointed  manner  in  which  this  was  lately  expressed  ifl 

(<<)  See  5  Maul.  &  S*l*.  475. 
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this  House  by  the  present  Lord  Chief  Justice  of  the  Common  1821* 

Pleas:  and  I  hope  I  shall  be  excused  for  using  his  language,  smith 

viz. "  If  the  law  so  settled,  is  now  to  be  considered  as  unsettled,  «• 

1  know  not  on  what  foundation,  in  point  of  law,  any  decision  d.  ' 


can  stand  (a)."  But  the  case  of  Coxe  v.  Day  is  not  a  solitary 
one ;  for  the  question,  in  about  three  years  afterwards,  again 
came  under  the  consideration  of  three  of  the  same  Judges  who 
decided  that  case,  viz.  Lord  Ellenborough,  Mr.  Justice  Le 
Blanc,  and  Mr.  Justice  Bay  ley,  with  the  addition  of  another 
learned  person,  now  no  more,  (Mr.  Justice  Dampier) ;  and  they 
could  not  have  decided  as  they  did,  without  determining  that 
such  a  clause  as  we  are  now  considering,  rendered  a  lease 
void,  where  the  power  did  not  authorize  it.  The  case  I 
allude  to,  is  Doe,  d.  Vaughan  v.  Meyler  (6),  which  was  tried 
before  the  latter  Judge  at  Hereford,  who  thought  the  ob- 
jection, such  as  we  have  here,  was  one  that  went  to  the 
whole  lease ;  though  it  was  partly  of  lands  of  which  the 
lessor  was  seised  in  fee,  and  of  lands  in  which  he  had  only 
an  estate  for  life,  with  a  leasing  power,  provided  there  was  a 
clause  of  re-entry  for  non-payment  of  the  rent  for  fifteen  days. 
There,  the  lease  was  not  executed  according  to  that  power; 
for  it  added,  "  and  if  there  be  no  sufficient  distress  :" — But 
the  Court  held,  that  though  the  lease  was  void,  because  it 
was  not  executed  according  to  the  power,  yet,  it  was  good 
as  to  the  land  of  which  the  lessor  was  seised  in  fee,  and 
they  apportioned  the  rent:  which  was  an  erroneous  judg- 
ment, if  the  pbjection  to  the  present  lease  be  not  a  good 
one.  The  case  of  Rees,  d.  Powell  v.  King  (c),  I  formerly 
thought,  and  still  am  of  the  same  opinion,  sets  this  point 
at  rest,  by  shewing  that  such  a  clause  as  this,  throws  a  bur- 
then upon  the  right  of  re-entry,  which  the  maker  of  the 
power  never  contemplated.  That  case  having  been  so  often 
mentioned,  it  is  enough  for  me  to  say  of  it,  that  it  has  decided 
that  before  a  plaintiff  in  ejectment  can  recover  upon  a  clause 
of  re-entry  in  a  lease,  in  case  there  be  no  sufficient  distress 

(a)  See  Rrnve  ▼.  Young,  2  Brod.  &  Bing.  275.  (6)  S  MauL  6c 

Selw.  276. (c)  Forr.  19. 
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upon  the  premises,  he  must  shew  that  every  part  of  the 
premises  has  been  searched,  or  else  hie  cannot  say  there  was 
no  sufficient  distress. 

The  Judge  who  first  decided  this,  was  well  known  to  some 
of  your  Lordships ;  and  no  man  will  decry  the  knowledge 
of  the  late  Mr.  Justice  Heath,  and  his  opinion  was  con- 
firmed by  the  Court  of  Exchequer. 

If  the  Courts  of  Westminster  Hall  were  to  overturn  that 
decision,  it  would  go  a  great  way  to  shake  my  present  opi- 
nion ;  but  I  do  not  learn  that  any  of  my  Brethren  are  pre- 
pared to  do  so;  and  if,  therefore,  I  feel  myself  bound,  (as 
I  shall  do),  to  call  upon  any  plaintiff  in  ejectment  on  the 
circuit,  who  has  such  a  clog  on  his  clause  of  re-entry  as 
this,  to  prove  that  he  has  made  a  full  search  for  a  distress, 
before  I  permit  such  a  plaintiff  to  recover,  I  cannot  con- 
scientiously advise  your  Lordships  that  this  lease  is  valid; 
most  siucerely  wishing  however,  that,  consistently  with  my 
honest  opinion,  I  could  do  so. 

Of  one  other  point  I  must  take  notice,  viz.  that,  as  this 
lease  contains  a  general  clause  of  re-entry,  it  must  neces- 
sarily control  the  special  clause.  To  that  position,  I,  for 
one,  cannot  at  present  agree ;  for  I  find  the  contrary  doc- 
trine maintained,  from  Althams  case  (a)  down  to  the  pre- 
sent day.  In  that  case  we  find  this  position,  or  rather  this 
rnaxim  adopted.  In  the  first  part  of  the  argument,  put- 
ting every  point  that  can  possibly  occur,  Lord  Coke  says, 
"  Quando  carta  continet  generalem  clausulam,  posteaqut 
descendit  ad  verba  specialia,  qua  clausula  generali  sunt  con- 
sentanea,  interpretanda  est  carta  secundum  verba  specialia." 
But  he  goes  on  to  add,  there  is  another  rule  or  principle  of 
law,  viz.  "  Generalis  clausula  non  porrigitur  ad  ea  qua 
antea  specialiter  supt  comprehensa."  Therefore,  I  say,  this 
point,  for  which  I  am  now  arguing,  being  first  specially  de- 
fined,  cannot  be  enlarged  by  a  subsequent  general  clause, 
which  can  only  apply  to  cases  not  before  specified  or  defined. 
§p.  in  Sheppard's  Touchstone  (which  is  supposed  to  be  the 

G0  8Rep.l5i(b). 
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work  of  Mr.  Justice  Doddridge),  on  the  exposition  of 
deeds  in  confirmation  of  the  above  doctrine,  that  writer 
^ysfa)*  i€  1'  there.be  two  clauses  or  parts  of  the  deed  re- 
pugnant to  one  another,  the  first  part  shall  be  received,  and 
the  latter  rejected,  unless  there  be  some  special  reason  to  the 
contrary."  If  we  descend  to  more  modern  times,  we  find 
the  same  rule  universally  adopted  and  confirmed  by  Judges 
on  particular  cases  depending  before  them.  In  Cotker  v. 
Merrick,  Mr.  Baron  Nicholas,  quoting  the  Year  Book  of 
Hen.  6,  in  support  of  his  opinion,  says  (b),  "  Where  there 
are  two  clauses  in  a  deed,  of  which  the  latter  is  contradic- 
tory to  the  former,  there  the  former  shall  stand."  And  not 
to  multiply  authorities  upon  a  point  on  which  Lord  Ellen- 
borough  entertained  a  strong  opinion,  against  the  validity  of 
an  argument  founded  on  such  a  point,  I  shaH  only  quote  one 
more,  from  what  Lord  Chief  Justice  Holt,  and  two  of  his 
Brethren  said,  in  Thomas  v.  Howell (c),  that  "  in  deeds,  it 
was  admitted,  that  subsequent  clauses  which  are  general, 
shall  be  governed  by  precedent  clauses,  which  are  more 
particular.*  I  therefore  think  that  this  ground  does  not  in 
any  way  strengthen  the  argument  as  to  the  validity  of  the 
lease  in  question.  The  point  upon  the  statute  4  Geo.  2. 
has  been  so  ably  handled,  and  so  luminously  explained  by 
my  Brother  Holroyd,  who  has  preceded  me,  that  I  shall  not 
trouble  your  Lordships  upon  it,  but  merely  to  say,  that  1 
entirely  concur  with  him. 

The  next  point  is,  whether  the  other  leases  should  he 
admitted  as  evidence  ?  And  upon  that  question  1  shall  trouble 
the  House  very  shortly.  I  am  willing  to  admit,  that  if  this 
deed  upon  the  clause  in  question,  contains  any  latent  ambi- 
guity raised  by  extrinsic  evidence,  parol  or  extrinsic  evidence 
may  be  admitted  to  explain  it,  or  to  render  it  unambiguous. 

But  I  have  never  heard  the  general  rule  contradicted,  that 
parol  or  extrinsic  evidence  cannot  be  admitted  to  contradict, 
yary,  or  add  to  the  terms  of  a  deed.     It  would  be  of  a, 
(a)  Cap.  5.  p.  88.  fol.  7—  (6)  Hardr.  94.— (c)  4  Mod.  69. 


1821. 


Smith 

v. 

T 

JEESEY. 


\ 


396 


CASES  IN  BASTBB  TERM, 


1821* 


Smith 

v. 
Dos, 
A* 

JjftSEY, 


most  dangerous  consequence  to  admit  such  testimony;  for 
then,  parties  dealing  on  matters  in  writing,  made  upon  advice 
and  consideration,  would  be  subject  either  to  the  uncertain 
testimony  of  vague  and  precarious  memory;  or,  as  in  the 
case  at  the  'bar,  to  matter*  of  which  at  the  time  of  con- 
tracting, they  might  have  had  no  knowledge,  and  of  which 
they  never  intended  to  be  under  the  control.  The  written 
instrument,  therefore,  unless  in  cases  of  fraud,  or  other 
excepted  cases,  with  which  I  ueed  not  trouble  your  Lord- 
ships, (and  of  which  I  insist  this  is  not  one),  must  be  con- 
sidered as  speaking  the  sense  of  the  parties  to  that  deed  or 
instrument. 

Upon  this  ground  I  conceive  it  was,  that  the  case  of 
Cooke  v.  Booth  (a)  met  with  such  a  decided  opinion  against 
it  in  Baynham  v.  Guy's  Hospital  (b),  by  Lord  Alvarikj, 
when  Master  of  the  Rolls,  who  not  only  stated  his  own 
opinion,  but  that  of  the  late  Mr.  Justice  Wilton,  who  had 
argued  the  former  case,  and  who,  Lord  AXvanLey  said,  was 
astonished  at  the  decision ;  and  it  was  also  disapproved  of 
by  Lord  Thurlow.  The  Master  of  the  Rolls  said,  "I 
strongly  protest  against  the  argument  of  the  learned  Judges 
in  Cooke  v.  Booth,  as  to  construing  a  legal  instrument  by 
the  equivocal  acts  of  the  parties,  and  their  understanding 
upon  it"  The  case  of  Tritton  v.  Foote  (c),  seems  also  directly 
.at  variance  with  Cooke  v.  Booth.  In  IgguMen  v.  May  (i), 
the  Court  of  Exchequer  Chamber  unanimously  affirming  a 
judgment  of  the  Kings  Bench,  held,  that  a  covenant  in  an 
indenture  of  lease  to  grant  a  new  lease  with  all  covenants, 
grants,  and  articles,  as  in  the  said  indenture  is  contained,  does 
not  bind  the  lessor  to  insert  a  covenant  of  renewal  in  the  re- 
newed lease ;  although  it  was  alleged  in  the  pleadings,  that 
the  covenant  required  bad  been  introduced  in  various  other 
cases,  before  then  successively  made  and  executed,  on  re- 

(«)  Cowp.  819.— —(6)  3  Vet.  *98.- (c)  2  Bro.  Chan.  Cas.  636. 

(4)  2  New  Rep.  449.  S.  C.  7  East,  t$7,  where  the  original  caae  m& 
pleadings  are  stated. 
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liewfch  from  time  to  time  granted.      Lord  Chief  Justice        1921. 
Mansfield,  stopping  the  then  Mr.  Abbott,  who  was  to  have       ^~ 
argued  against  the  construction  contended  for  on  die  othdr  «• 

side,  said,  that  "  die  case  of  Cooke  v.  Booth  was  the  first  d. ' 

time  that  the  acts  of  the  parties  to  a  deed  were  ever  made  ***•**• 
use  of  in  a  Court  of  law,  to  assist  the  construction  of  that 
deed ;"  and  in  another  part  of  his  Lordship's  judgment,  he 
said,  "  that  is  a  case  which  has  beeu  impeached  upon  all 
occasions,  and  in  which  the  Court  of  King?*  Bench  were 
misled  by  the  renewals  stated  in  the  Case  -sent  from  the  Court 
of  Chancery ."  * 

Now,  what  is  asked  for  in  the  present  case,  but  to  assist 
the  construction  of  an  unambiguous  deed  by  the  prior 
acts  of  the  parties  ?  In  the  case  of  Doe,  d.  Allan  v.  Cal- 
vert (a),  which  I  argued  as  counsel,  though  the  lease  there 
was  according  to  the  custom  of  the  country,  as  to  the  time 
of  holding;  yet,  being  dated  on  the  29th  Jf arcA,  it  was  held 
not  to  be  a  lease  in  possession;  and  that,  because  the  days 
of  holding  were,  as  to  the  tillage,  from  the  13th  February 
past ;  the  pasture  ground  from  the  5th  April  next ;  and  the 
residue  of  the  premises  from  the  1 2th  May  next. 

But,  my  Lords,  in  my  opinion,  castis  are  not  wanted  to 
prove  that  no  evidence  can  be  admitted  to  explain  a  deed, 
which  is  plain  and  perspicuous  in  its  terms,  and  containing 
no  ambiguity ;  much  less  to  add  clogs  and  conditions  to  it. 
I  am  asked  then,  is  this  a  deed  of  that  description  ?  I  an- 
swer, that  in  my  opinion  it  is.  1  can  see  no  ambiguity ; 
it  is  precise  and  definite  in  the  powers  granted;  and 
every  person  possessed  of  plain  and  common  understand- 
ing,  (much  more  any  person  with  a  legal  mind)  Can  give  it  a 
clear  and  satisfactory  solution.  But  I  am  told,  the  case  of 
Fonnereau  v.  Poyntz  (b),  before  Lord  Thurlow,  is  against 
my  opinion.  Upon  the  best  attention  I  can  pay  to  that  case, 
J  do  not  think  so. — It  was  *  bequest  of  500/.  stock,  in  long 
annuities,  and  similar  bequests  of  smaller  sums  in  the  same 

(<r)  $  East,  376. — *-—-(&)  1  Bro.  Chan.  Cai.  47?. 
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18*1.  stock,  to  others.  The  question  was,  whether  this  was  a  be- 
quest of  500/.  a  year  long  annuities,  or  only  500/.  in  the 
Jong  annuities.  The  case  was  very  powerfully  argued  by  one 
**+*'        of  your  Lordships  :   I  own  I  should  have  thought  there  was 

JiatiY.      no  difficulty  in  the  construction,  and  Lord  Thurlow  seemed 
at  first  to  be  of  that  opinion ;  but  he  afterwards  admitted 
/evidence  to  shew  the  extent  of  the  property  of  the  testatrix, 
to  see  whether  she  could  possibly  mean  500/.  a  year,  when 
she  had  no  such  stock.     But  though  his  Lordship  admitted 
this,  he  stated  the  clear  principle  of  law  to  be,  that,  for  the 
wisest  reasons,  it  would  not  admit  of  an  instrument  being 
.construed  aliunde.    And,  at  the  close  of  that  case,  his  Lord- 
ship  said,  (what  J  quote  to  your  Lordships  as  strong  in  my 
favor,  because  he  only  let  in  the  evidence  to  explain  what 
was  uncertain) — "  There  is  no  doubt,  if  the  word  stock  had 
been  left  out,  but  that  the  meaning  would  be,  that  the  sum 
;of  500/.  was  to  be  disposed  of  in  long  annuities,  and  to 
make  a  produce;  and  that  produce  to  .accumulate  until  the 
legatee  should  obtain  twenty-one.    This  being  the  doubtful 
interpretation  upon  the  face  of  the  will,  the  question  arises, 
whether  the  state  of  the  testatrix's  fortune  is  not  applicable 
to    the    construction  of  the   will.       It   appears   by  some 
other  parts  of  the  will,  that  she  was  extremely  anxious  to 
make  an  ample  provision  for  the  family  of  the  Fonnereaus. 
Considering  then,    the  situation  of  her .  fortune,  it  is  per- 
fectly inconsistent  to  say  that  she  could  mean  to  give  ten 
times  more  than  she  was  worth,  in  legacies.     My  opinion 
.therefore  is,  that  the  judgment  must  be  reversed,  and  that. I 
can  let  in  the.  evidence  of  the  value  of  the  estate,  not  to  control 
the  bequests  which  the  testatrix  has  made  in  words  themselves 
distinct,  nor  to  control  the  bequest  she  has  made  of  a  subject 
.which  she  had  accurately  described ;  but  because  the  words 
she  has  used  are  uncertain.     The  peculiarity  of  this  will, 
furnishes  sufficient  doubt  to  warrant  the  admission  of  collateral 
evidence  to  explain  it ;  and  if  so,  the  statement  of  the  testa- 
trix's fortune  is  applicable  to  the  purpose  of  such  an  expla* 
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nation."  His  Lordship,  whether  right  or  wrong  in  his  notion* 
clearly  admitted  evidence  aliunde*,  on  the  ground  of  uncer- 
tainty and  ambiguity  only,  and  left  the  principle  wholly  un- 
touched— that  parol  evidence,  or  evidence  aliunde  cannot  be 
admitted  to  contradict,  add  to,  or  vary  the  terms  of  a  deed, 
will,  or  other  written  instrument. 

Here,  the  terms  of  the  power  are  clear  and  express,  with- 
out limitation,  clog,  or  condition — nothing  being  doubtful  or 
ambiguous ;  and  the  evidence  sought  to  be  admitted,  is  not 
to  explain  that  which  is  doubtful,  but  to  add  two  clauses  or 
two  conditions  to  that  which  is  absolute  and  unconditional : 
in  short,  to  make  a  new  deed  in  this  respect.  The  decision 
I  am  humbly  recommending  to  your  Lordships,  steers  clear  of 
all  vagueness  and  uncertainty,  leaving  nothing  to  the  variety  of 
conflicting  opinions ;  for  who  is  to  decide  what  is  reason- 
able ?  If  the  Judges,  I  should  be  inclined  to  think  it  would 
be  mischievous  in  its  consequences  ;  but  worse,  if  the  jury 
are  to  be  called  on  to  decide  it.  What  can  lead  to  such  con- 
trariety of  decision  ?  for  we  all  know,  in  every  transaction 
of  human  life,  what  is  reasonable  or  unreasonable  must 
depend  upon  the  reasoning  and  feeling  of  every  individual 
who  has  to  consider  the  question. 

I  have  heard  it  said,  that  if  this  question  be  decided 
in  the  view  I  have  taken  of  it,  it  will  unsettle  many  leases. 
I  should  lament  if  it  should  have  such  an  effect ;  but  in  that 
case,  the  legislature  might  interpose.  If,  however,  the 
mode  of  construing  powers,  which  I  am  proposing  as  the 
true  one,  had  been  always  adhered  to,  no  such  evil  could 
have  ensued.  The  hardship  of  the  individual  case  is  repre- 
sented ;  and  if  there  be  hardship,  I  also,  as  an  individual, 
lament  it.  This  statement  of  hardship,  and  the  consequen- 
ces of  what  I  should  propose,  have  made  me  again  and  again 
examine  this  point  with  all  the  ability  in  my  power ;  but, 
after  all  this  consideration,  feeling  that  it  is  my  sworn  and 
therefore  bounden  duty  to  declare  what  I  believe  the  law 
now  to  be— not  to  say  what  it  ought  to  be,  I  think,  that  to 
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1821.      decide  in  favor  of  the  lease,  would  be  lo  make  a  power 

£Zm      substantially  different  from  that  which  was  made  ;  and  to 

«•  make  conditions  which  the  creatrirof  it  never  intended. 

4.  '        This  would  be  my  opinion  if  I  stood  alone,  but  I  am  happy 

£*****•      not  to  be  singular  in  my  judgment  on  this  important  question, 

although  I  am  opposed  to.  others,  whose  ability  I  respect, 

and  whose  learning  I  revere. 

Mr.  Justice  Baylby.— Upon  the  best  consideration  I 
bave  been  able  to  give  this'  case,  I  can  find  no  reason  for 
departing  from  the  opinion  which  I  formerly  entertained, 
when  it  came  first  More  the  Court  of  King9*  Bench,  vit.  that 
the  lease  in  question  is  conformable  to  die  leasing  power  con- 
tained in  the  deed  of  settlement ;  and  is  therefore  valid.  As 
to  the  case  of  Hotleyv.  Scot,  I  beg  to  state,  that  it  was  in  the 
perfect  recollection  of  the  Court  when  the  present  came  before 
them  $  and  they  considered,  that  it  did  not,  iu  any  respect, 
break  in  upon  their  determination  in  Coxe  v.  Day ;  neither 
do  I  think  that  the  opinion  I  have  formed,  will  trench  on  that 
case.  The  clause  in  the  settlement  under  which  this  lease 
was  authorized,  requires  it  to  contain  "  a  power  of  re-entry 
for  non-payment  of  the  rent ;"  and  the  first  question  I  pro- 
pose to  consider  is,  whether  this  lease  does  or  does  not  con- 
tain a  power  of  re-entry  for  non-payment  of  the  rent  i  It 
contains  a  proviso,  that  if  die  rent  shall  be  behind  or  unpaid 
by  the  space  of  fifteen  days,  and  no  sufficient  distress  can  be 
had  upon  the  premises,  the  person  entitled  to  the  rent  and 
the  freehold  and  inheritance,  may  re-enter.  Is  this,  or  is  it  not, 
a  power  given  to  the  landlord  ?  Undoubtedly  it  is.  Does  it 
not  enable  him  to  re-enter  ?  It  does ;  and  for  what  cause  ? 
For  non-payment  of  the  rent  reserved.  I  admit,  that  it  is 
not  an  immediate  or  unconditional  power  of  re-entry ;  but 
still  it  is  "  a"  power  of  re-entry,  and  for  non-payment  of  the 
rent  reserved. 

It  is  material  to  this  question,  to  consider  what  the  lair 
was  with  regard  to  powers  of  this  nature,  from  the  earliest 
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times.     In  Coke  Littleton  (a),  we  find  instances  of  various 
conditions  for  re-entrjr,  "  if  the  rent  be  behind  by  a  week 
after  the  day  of  payment,"  or  u  by  a  month,9  or  u  half  a 
year."    We  find  also  from  the  Year  Books  (b),  that  the  time 
for  making  demand  of  the  rent  to  warrant  a  re-entry,  is  at 
die  end  of  the  last  day  of  snch  week,  month,  or  half  year, 
and  not  on  die  preceding  rent  day.     It  is  not,  therefore,  m- 
consistent  in  law  with  a  requisition  that  there  should    be 
reserved  a  power  of  re-entry,  that  it  be  not  immediate,  but 
postponed  for  some  given  length  of  time  after  the  day  fixed 
for  the  payment  of  the  rent.      In  Hoodie  and  fVinscomb's 
case(c),  we  have  an  instance  of  a  condition  for  re-entry, 
"  if  the  rent  be  behind,  and  there  be  no  sufficient  distress 
Apon  the  land ;"  I  therefore  infer  from  these  instances,  that 
a  power  of  re-entry  on  condition  that  the  rent  be  behind 
fifteen  days,  and  there  is  no  sufficient  distress  upon  the  pre- 
mises, is  an  acknowledged  legal  power  of  re-entry  for  non- 
payment of  rent.     The  power,  as  reserved  in  this  case, 
may,  however,  not  be   the   most  beneficial  to  the  rever- 
sioner, which  could  be  devised :   and  being  qualified  with 
these  conditions,  it  may,  in  certain  possible  cases,  not  afford 
the  conveniences  upon  absolute  right  of  re-entry ;  but  still 
ft  is  a  power  of  re-entry,  aud,  if  it  be  sufficient  to  secure  die 
payment  of  die  rent,  I  hold  that  this  lease  contains,  in  terms, 
all  that  is  required  by  the  words  of  the  leasing  power  in  the 
settlement. 

But  then  it  is  argued  by  those  who  would  impugn  this 
lease,  as  not  being  a  good  execution  of  the  power  to  demise, 
that  admitting  it  to  contain  a  power  of  re-entry,  yet,  it  is 
not  such  a  power  as  the  indenture  of  the  2nd  July,  1757,  due 
"regard  being  had  to  its  intent  and  meaning  in  legal  construc- 
tion, requires  to  be  inserted  in  the  leases  to  be  made  under 
such  particular  power-  That  argument,  however,  necessarily 
assumes,  that  the  words  of  the  power  are  not  so  clear  and 
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precise,  but  that  they  are  capable  of  more  than  one  meaning} 
otherwise,  indeed,  the  proposition  would  be  self-evident. 

Many  different  sorts  of  powers  are  known  to  the  law : 
some  more  beneficial  than  others.  Some  are  qualified,  some 
are  not.  Some  are  conditioned  to  hold  the  land  till  the  rent 
is  satisfied  out  of  the  profits  (a) ;  some  to  hold  till  the  rent  is 
satisfied  aliundi;  and  some  (as  here)  to  restore  the  rever- 
sioner  to  his  former  estate  (6).  There  are  others,  containing 
the  conditions  which  form  the  subject-matter  of  the  objections 
to  this  lease,  and  which  I  have  already  noticed,  wz.  post* 
ponement  of  time,  and  absence  of  distress  upon  the  land* 
Some,  again,  (though  very  few)  have  neither  of  those  con- 
ditions ;  and  the  question  now  for  your  Lordships9  consider- 
ation, I  apprehend,  is,  which  of  these  powers,  having  doe 
regard  to  the  intent  and  meaning  of  the  indenture  of  the 
2nd  July,  1757,  does  that  instrument,  according  to  legal  con- 
struction, require  ?  The  intent  arid  meaning  of  that  indes* 
ture  is  to  be  collected  either  from  it  intrinsically,  without 
looking  out  of  or  beyond  it,  or  from  the  contents  of  the 
instrument,  combined  with  the  consideration  of  the  state  of 
the  property  at  the  time  when  it  was  made.  And  then  arises 
the  other  question — whether  the  evidence  of  the  then  exist- 
ing leases,  and  of*the  powers  of  re-entry  therein  contained) 
(and  which  I  shall  presently  consider)  be  admissible  or  not, 
not  merely  for  the  purpose  of  explaining,  adding  to,  or  vary- 
ing a  written  instrument,  but  to  shew  the  meaning  of  the 
language  which  the  settlor  has  used  in  this  requisition,  which 
she  has  left  quite  indefinite  and  necessarily  to  be  supplied 
by  reference  to  matters  extrinsic. 

Taking  it  first,  however,  with  reference  to  any  such  extrin- 
sic matter,  it  seems  to  me  that  the  intent  and  meaning  of  the 
indenture  per  se,  and  without  looking  beyond  it  or  out  of  it, 
was,  that  the  reversioner  should  have  such  of  those  powers 
as  would  give  him  a  proper  and  reasonable  security  for  his 
rent  by  way  of  re-entry.  If  nothing  short  of  a  right  of  im- 
(a)  Co.  Lit  tec.  328—203,  (a)  (ft)  Id.  SM. 
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alone  ensure  to  him  that  right.  Jartar, 

But  if  any  of  die  other  species  of  power  would  give  bird 
a  proper  and  reasonable  security,  ft  seems  to  me  that  the  in- 
sertion of  either  of  those  other  qualifications  would  satisfy  all 
that  the  indenture  of  1757,  m  point  of  legal  Construction, 
requires.  The  rent  is  not  a  rack-rent :  it  is  merely  an  old  a0# 
custobed  rent  of  £/.  Is.  6rf.  per  annum,  payable  half-yearly J 
and  for  a  lease  for  three  lives  the  lessee  surrendered  a  snfc 
sisting  lease,  upon  which,  at  least,  one  life  must  have  been 
in  esse,  and  paid  105/.  A  half-year's  rent,  therefore,  would 
be  ]/•  Or.  Qd.  only;  and  such  a  rent  was  certainly  not  likely 
to  occasion  the  reversioner  much  thought  or  care  as  to  any 
probability  of  its  loss  ;  for  he  could  not  consider  it  possible 
that  the  premises  would  ever  be  so  completely  deserted,  at 
that  there  should  be  no  sufficient  distress  upon  them  at  any 
time :  nor  was  the  rent  of  such  consequence  as  to  make  h 
probable  that  the  tenant  could,  upon  any  occasion,  be  in- 
duced to  replevy  a  distress.  For  such  a  rent,  therefore,  tfcte 
power  in  question  to  re-enter  at  the  end  #f  fifteen  days,  if 
there  were  no  sufficient  distress  upon  the  premises,  appears  to 
me  to  be  an  adequate  and  reasonable  security ;  and  I  should 
be  disposed  to  think,  that  for  such  a  rent,  a  clause  of  re-entry 
without  giving  any  days  of  grace,  would  be  unreasonable; 
because  the  immediate  exercise  of  such  a  right  would  be 
oppressive. 

Nor  do  I  think  it  unreasonable  to  restrain  the  reversioner 
from  enforcing  the  power  of  re-entry,  whilst  there  should  be 
a  sufficient  distress  upon  the  premises ;  because  the  legisla- 
ture did  not  think  it  unreasonable  to  deny  the  landlord  trie 
benefit  of  the  4  Geo.  2.  C.  28.  where  there  was  a  sufficient 
distress;  and  the  landlord  can  have  no  difficulty  in  ascertain* 
ing  whether  there  betaeh  a  distress  or  not ;  for  he  has  a  right 
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1821.'        *°  enfer  daily  w^h  bis  bailiff  upon  the  premises,  to  see  whe- 
ther there  be  such  a  distress,  and  according  to  the  case  in 
Godbolt  (a),  if  there  be  nothing  that  he  can  see  upon  the 
^d  E'         premises  to  distrain,  he  is  warranted  in  concluding  that  there 
Jersey.       are  no  distrainable  goods  there.  The  words  of  the  report  are, 
"  it  was  holden  by  all  the  Justices,  that  if  a  man  make  a 
lease,  rendering  rent,  upon  condition  that  if  the  rent  be  be- 
hind, and  no  sufficient  distress  upon  the  land,  that  then  the 
lessor  may  re-enter ;  if  the  rent  be  behind,  and  there  be  a 
piece  of  lead  or  other  thing  hidden  in  the  land,  and  no  other 
thing  there  to  be  distrained,  the  lessor  may  re-enter ;  for  the 
distress* ought  to  be  open,  and  to  be  come  by;  for  if  it  should 
be  otherwise  said  a   sufficient  distress,  one   might  inclose 
money  or  other  things  within  a  wall,  and  thereby  the  lessor 
should  be  excluded   of  his   re-entry."     I  am   therefore  of 
opinion,  that  without  looking  beyond  the  indenture  of  July, 
]  757,  the  power  in  question  is  conformable  with  the  requi- 
sition, and  within  the  true  intent  and  meaning  of  that  inden- 
ture :  and  that  it  is,  in  the  legal  construction  thereof,  as  large 
and  beneficial  a  power  of  re-entry  as  that  indenture  required. 
1  am  also  of  opinion,  "that  in  judging  of  the  true  intent  and 
meaning  of  the  indenture  in  this  respect,  we  are  at  liberty  to 
take  into  consideration  the  state  of  the  property  at  the  time 
that  indenture  was   made,  to  see   to  what  restrictions  the 
lessees  were  then  subject,   and  what  rights  the   lessor  then 
retained.     The  settlor  used  the  indefinite  words  "  a  power  of 
re-entry."      By  shewing,  as  I   have    done,  that  there  are 
many  such  powers  recognized  by  law,  I  prove  that  there  is 
an  ambiguity  in  these  words,   either  latent  or  patent,  .which 
makes  it  necessary  to  refer  to  the  actual  state  of  the  property 
at  the  time  when  the  settlement  was  made,  in  order  to  ascer- 
tain the  intent  of  the  settlor,  and  in  what  sense  she  used  such 
words.     I  have  never  before  heard  it  doubted,  whether  the 
nature  and  general  mode  of  tenure  of  an  estate,  and  the 
interest  of  the  owner,  were  admissible  in  proof  to  ascertain 

(a)  Ca.  130.  Page  110. 
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the  nature  and  design  of  an  indefinite  power  to  lease  granted 
by  the  settlor  of  the  property.  I  am  not,  by  so  saying,  con- 
struing a  legal  instrument  by  the  acts  of  the  parties,  or  by  their, 
understanding  of  it,  (as  was  done  in  Cooke,  v.  Booth  (a) ) ;  but 
by  shewing  the  circumstances  and  situation  of  the  parties,  and 
the  estate  and  interest  which  the  settlor  had  at  the  time  of  the 
settlement,  I  am  enabling  the  House  to  judge,  what  in  legal 
construction,  was  her  meaning  in  using  indefinite  terms;  and  I 
am  not  aware  that  there  is  any  legal  authority  for  excluding 
the  evidence  of  such  circumstances  and  situation  for  such  a 
purpose.  On  the  contrary,  there  are  several  authorities  for  ad- 
mitting eztripsic  evidence,  where  the  doubtful  wording  of  an 
instrument  seems  to  render  it  necessary  to  seek  an  explanation 
aliundi.  In  Doe,  d.  Allan  v.  Calvert  (b),  which  was  argued 
on  a  question,  whether  the  lease  was  a  lease  in  possession  or 
reversion,  the  custom  of  letting  was  given  in  evidence  to 
shew  that  the  periods  mentioned  in  the  habendum  of  the  lease 
for  the  tenant's  entry  on  the  part  of  the  premises  then  in 
question,  were  the  usual  periods  of  entry  customary  in  that 
part  of  the  country.  That  evidence  was  argued  upon  and 
admitted  without  objection ;  and  that  fact  was  held  by  the 
Court,  who  did  not  advert  to  its.  being  inadmissible,  not  to 
have  the  effect. of  controlling,  on  the  principle  of  intention, 
the  words  of  the  power  (which  was  to  lease  in  possession, 
and  not  in  reversion)  so  as  to  get. rid  of  the  objection,  that  a, 
lease  dated  the  29th  March,  under  which  entry,  was  to  be 
made. by  the  tenant  as  to  all  the  ground,  except  the  tillage, 
on  the  5th  April  and  12th  May  then  next  ensuing,, was  .a 
lease  in  reversion,,  and  ..therefore  not  warranted  by.  the 
power. 

How  that  case  bears  .on  the  question,  so  as.  to  support  the 
proposition,  that  the  extrinsic  evidence  received  in  the  pre-* 
sent  was,  inadmissible,  I  am  quite  at  a  loss  to  discover. 

In  the  case. of  a  person's  making  a  deed  or  will,  have  we 
o°t  •  fight,  when  it  is  necessary  to  the  understanding  of  it,  as 
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ft  frequently  is,  to  enquire  what  estate  he  had  it  the  time  of 
executing  such  instruments  ?  That  is  often  a  fett  necessary  to 
be  known,  because  the  true  construction  often  turns  Upon  it, 
and  may  be  varied  according  to  the  result  of  the  enquiry.  I 
wilt  put  this  familiar  case  :  if  one  grant  to  another  a  lease 
for  life,  without  eipressing  it  to  be  for  the  life  of  the  lessor 
or  lessee — is  not  evidence  not  only  admissible,  but  necessary, 
to  shew  what  interest  the  lessor  had  in  the  property  at  the 
time  ?  For  if  he  were  tenant  in  fee,  the  lessee  wtriild  take  a 
lease  for  his  otwnlife,  whereas,  if  the  lessor  were  tenant  iu  tail, 
or  for  life  only,  the  lessee  would  take  only  for  the  life  of  the 
lessor  (a).  So,  where  a  testator  gives  a  sum  of  money  by  the 
description  of  so  much  stock,  if  he  have  such  stock,  it  is  a 
specific  bequest  of  it;  but  if  he  have  it  not  at  the  time  of 
his  death,  evidence  may  be  received  to  shew  that  it  had  been 
transferred  to  some  other  fund,  and  the  bequest  would  there* 
upon  be  established.  That  principle  was  acted  updn  in  the  case 
of  Selwoad  r.  Mtldmay  (b),  where  extrinsic'  evidence  was  ad- 
mitted  to  shew  that  the  testator  had  no  such  stobk  as  be  had 
bequeathed,  having  transferred  it  to  another  fund  before  bit 
death.  In  Masters  v.  Masters  (c),  extrinsic  evidence  must 
have  been  admitted,  to  have  rescued  the  bequest  there  from 
the  effect  of  that  uncertaintywhich  would  otherwise  have  ren- 
dered it  void.  But  I  wish  to  call  your  Lordships'  more  parti- 
cular attention  to  the  case  of  Fonnereau  v.  Poyntz  (d),  where 
the  testatrix  gave  to  Mary  Poyntz  the  sum  of  500/.  stock 
in  long  annuities,  the  same  sum  in  the  same  stock  to  another 
person,  and  200/.  and  100/.  stock  in  lotig  annuifie*  to  two 
other  persons,  the  interest  of  the  two  latter  sums  to  accunra 
late  till  the  legatees  should  attain  twenty-one,  and  then  the 
whole  to  be  transferred  to  them  by  her  executors :  and  she  be- 
queathed the  residue  of  her  estate,  both  real  and  personal,  to 
her  two  nephews.  The  testatrix  having  only  ISO/,  per  annum 
stock,  at  her  death  In  long  annuities,  parol  evidence  was  ad- 

(«)  Sh  &.  P.  Step.  Touch.  88. (*)  3  Ves.  306,.      ..  frfrl  Pe« 
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be  admissible)  to  shew  the  actual  amount  of  her  fortune,  and 
die  state  of  her  property  (which  was  admitted  to  be  extrinsic 
evidence)  in  order  to  enable  the  Court  to  construe  the  will 
by  the  criterion  of  her  intention,  if  it  might  be  collected 
from  the  state  of  her  circumstances  at  the  time  it  was 
made.  His  Lordship  ultimately  decided  that  the  pe- 
culiarity of  the  will  furnished  sufficient  doubt  to  warrant 
the  admission  of  collateral  evidence,  to  explain  whether  she 
meant  to  bequeath  to  the  legatees  a  gross  sum  to  accumulate, 
or  that  sum  per  annum  by  way  of  annuity ;  and  on  admitting 
the  evidence,  the  same  sum  to  be  paid  as  an  annuity  was 
found  to  be  ten  times  as  much  as  she  was  worth.  Extrinsic 
evidence  in  that  case,  therefore,  was  received  and  acted 
upon  to  explain  the  meaning  and  intention  of  the  testatrix 
as  to  those  bequests,  which  were  otherwise  uncertain,  and 
could  not,  in  fact,  have  been  established  or  satisfied. 

The  Master  of  the  Rolls  (Lord  Alvanley)  afterwards 
{adverting  to  that  case),  in  deciding  that  of  Selwood  v.  Mild- 
may,  said  (a),  "  Lord  Thurlow' &  only  doubt  was,  whether 
parol  evidence  was  admissible  to  ascertain  whether  the  tes- 
tatrix did  not  mean  capital :  but  he  had  no  doubt  that  she 
must  know  all  the  circumstances  of  her  affairs ;  and  therefore 
his  opinion  was,  that  though  it  did  appear  she  could  not 
mean  to  give  so  much  more  than  she  could  afford,  yet  he 
doubted  whether  he  could  give  the  words  a  meaning  so  differ- 
ent from  their  natural  meaning/'  Applying  these  principles 
to  this  case,  the  evidence  objected  to  here,  must  necessarily 
be  held  to  be  admissible,  on  the  same  or  stronger  grounds ; 
because  it  is  not  offered  to  set  up  a  construction  against  the 
natural  meaning  and  import  of  the  words,  nor  to  controul 
or  modify  a  power  distinctly  and  accurately  described ;  but 
to  remove  an  ambiguity  upon  the  face  of  the  instrument 
which  creates  it,  and  which,  by  using  general  and  indefinite 
terms,  renders  it  capable  of  being  satisfied  in  several  ways. 

(«)  3  Vcs.  510. 
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Therefore  it  is,  that  I  think  we  may  in  this  case,  look 
to  the  state  of  the  property  at  the  time  the  settlement  was 
made,  in  order  to  be  enabled  to  ascertain  the   nature  of 
the  estate  and  the  interest  the  settlor  had  in  the  property, 
and  the  circumstances  under  which  it  was  usually  demised 
at  the  time,  and  what  her  intention  was   with  respect  to 
the  sort  of  power  which  she  was  desirous  of  having  intro- 
duced into  the  leases.    From  that  extrinsic  evidence  we  find 
the  case  to .  stand  thus  :— Lady   Louisa   Barbara  Mansel, 
being  tenant  for  life,  with  a  power  of  appointment  in  fee,  of 
a  very  considerable  estate,  part  of  which  was  then  let  out 
upon  leases  for  lives  at  small  rents,  payable  partly  in  money 
and  partly  in  a  render  of  capons,  or  money,  at  the  election  of 
the  creatrix :  and  those  leases  contained  powers  of  re-entry 
"  in  case  the  rent  reserved  should  be  behind  for  fifteen  days, 
and-there  should  be  no  sufficient  distress  upon  the  premises.9 
She  then  settled  that  estate,  amongst  other  uses,  to  her  hus- 
band for  his  life,  with  a  power  enabling  him  to  make  leases 
of  a  part  of  the  property,  which  had  long  before  been  so  let 
for  lives,  "  so  as  there  should  be  reserved  the  ancient  and 
accustomed  rents;  and  so  as  there  should  be  contained  in  the 
leases  a  power  of  re-entry  for  non-payment  of  the  rent :  and 
also  with  a  power  to  make  leases  at  a  rack-rent  of  other 
parts  of  the  estate  ;  so  as  those  leases  should  contain  powers 
of  re-entry  in  case  the  rent  should  be  in  arrear  for  twenty-eight 
days."    The  true  question,  therefore,  which  arises  upon  these 
powers,  is,  whether,  by  requiring  upon  the  life-leases  generally, 
"  a  power  of  je-entry,"  she  meant  to  require  more  than  the 
same  description  of  power  with  which  the  thep  existing  life 
leases  were  burthened ;  and  she  must  be  taken  to  have  known 
what  that  power  was.     Had  she  been  dissatisfied  with  it,  or 
desirous  of  making  any  alteration  in  that  respect,  is  it  to  be 
supposed  that  she  would  not  have  used  more  definite  terms 
in  the  requisition  than  those  which  she  has  contented  herself 
with,  viz.  requiring  generally"  a  power  of  re-entry" ?— More 
especially  when  we  see,  that  in  providing  for  securing  th* 
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rack-rents,  where  the  right  of  re-entry  is  obviously  of  so  much        1821. 
more  importance,   she  gives  the  tenant   an  indulgence   of         ^^ 

Smith 

twenty-eight  days  ;  and  can  it  be  supposed  that  she  intended  ». 

to  be  less  indulgent  in  respect  of  the  small  rents,  which  bore  D^  B> 

comparatively  no  proportion  to  the  value  of  the  property  ?  Jb*»«t. 
I  cannot  consider  that  she  could  have  had  any  such  inten- 
tion. Therefore,  the  settlor  not  having  prescribed  or  sug- 
gested any  particular  species  of  power,  as  being  required  by 
her  to  be  contained  in  the  leases ;  and  as  the  power  which 
this  lease  contains  is  reasonable,  and  amply  sufficient  to  an- 
swer every  legal  purpose ;  and  being  besides,  the  very  species 
of  power  which  was  at  that  time  inserted  in  all  the  leases  iu 
force  upon  this  estate  at  the  time  the  settlement  was 
made — I  submit  to  your  Lordships,  that  this  lease  was  war- 
ranted by  the  terms  of  the  leasing  power;  and  that  for 
these  reasons,  the  original  judgment  of  the  Court  of  King's 
Bench  ought  to  be  affirmed. 

Mr.  Baroa  Wood.— In  answer  to  the  question  proposed 
by  your  Lordships;  f  am  of  opinion  that  the  power  coutained 
in  the  marriage-settlement  is  well  executed. 

That  power  applies  to  lands  "  leased  for  lives,  or  for 
years  .determinable  on  lives,  to  any  person  or  persons  in 
possession  or  reversion;" — and  one  of  the  conditions  of 
such,  letting  is  in  these  words,  "  and  so  as  there  be  contained 
in  every  such  lease  a  power  of  re-entry  for  non-payment  of 
the  rent  thereby  to  be  reserved."  There  is  another  power 
of  re-entry  which  applies  to  leases  for  years  absolute,  not 
exceeding  twenty-one  years,  to  take  effect  iu  possession,  and 
to  be  made  at  as  beneficial  yearly  rents  as  was  then  paid, 
or  the  most  improved  rent,  without  fine  or  foregift ;  and 
there  it  is  provided,  that  there  be  contained  a  clause  of  re- 
entry, in  case  the  rent  or  rents  thereupon  to  be  reserved  be 
behind  or  unpaid  by  the  space  of  twenty-eight  days  after  the 
time  appoiuted  for  payment.    The  lease  in  question  is  under 
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the  first  power,  which  provides  a  re-entry  on  non-pay- 
nent  of  the  rent  generally,  without  prescribing  any  time  of 
re-entry  at  all,  or  any  special  terms  whatsoever.  The  pro- 
viso in  the  lease  in  question  is,  that  "  if  the  yearly  rent  of  &, 
or  any  of  the  duties,  services,  reservations,  and  payments 
thereby  reserved,  shall  be  behind,  unpaid,  or  undone  in  part 
or  in  all,  by  the  space  of  fifteen  days  after  any  of  the  times  of 
payment  or  performance,  and  no  sufficient  distress  or  dis- 
tresses can  be  bad  or  taken*  whereby  the  same,  and  all  arrear- 
ages, may  be  raised."  It  is  contended  on  the  part  of  the 
defendant  in  error,  that  this  proviso  of  re-entry  in  the  leaes* 
m  not  such  a  one  as  is  required  by  the  settlement,  inas* 
much-as  it  has  limited  a  time  for  re-entry,  which  die  power 
has  not,  and  inasmuch  as  it  is  clogged  with  a  condition,  that 
there  be  no  sufficient  distress,  which  the  settlement  does  not 
mention.  ■   ■  - 

The  clause  in  the  settlement  requires  no  more  than  a  power 
of  re-entry  for  non-payment  of  rent,  giving  it  no  qualification 
or  modification  sit.  all.  There  J*  in  &e  present  lease  a  chust 
of  re-entry,  and  that  is  a  literal  compliance  with  that  power. 
But  though  the  power  is  general,  I  admit,  that  it  must  be 
executed,  not  in  a  fraudulent  or  illusery,  but  in  a  jfasoaable 
ftranner,  such  as  the  -Jaw  will  deem  reasonable*  An  die 
clause  of  re-entry  for  the  rack-rent,  the  time  is  limited,  tw. 
twenty-eight  days.  I  allow,  that  cannot  be  departed  ffun. 
Why  was  no  time  limited  in  this  I  Because  the  aetttaneet 
meant  to  leave  it  to  the  discretion  of  the  tenant  for  life  to 
insert  such  a  reasonable  power  of  re-entry  as  might  secure 
the  rent  to  the  reversioner. 

The  object  of  re-entry  is  merely  to  secure  the  rent,  and 
has  afways  been  so  considered  both  in  law  and  in  equity ;  and 
when  I  see  that  object  is  secured  reasonably  and  fairly,  and 
we  are  not  tied  down  to  any  specific  terms,  I  think  the 
power  is  well  executed,  being  according,  to  the  intention  of 
this  parties.    I  conceive  we  ought  to  consider  the  deed*  and 
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mt  r&  magi*  tmleat  quam  perctit.  In  Cother  v.  Mer-  1821. 
Hck(m),  tbe  question  was,  whether  a  lease  was  a  good  lease,  a**"*" 
within  the  statute  3fi  Hen- 8-  c.fld.    That  statate  it  to  en-  «. 

%ble  fteaants  in  tail  to  make  leases,  to  bind  as  if  they  were  d. 

tenants  in  fee-simple.   "  The  second  section  is,  provided  such      ***•**» 
leases- be  uot  for  more  than  twenty-one  years,  and  provided 
theft  upon  every  such  lease  there  be  reserved  payable  to  the 
faeSQM,  their  heirs  and  successors,  to  whom  the  same  lands 
•ball  have  come  after  the  deaths  of  the  lessors,  if  no  such 
lease  had  been  made,   and  to  whom  the  reversion  thereof 
shall  appertain,  according  to  their  estates  and  interests,  so 
much  yearly  farm  or  rent,  or  more,  as  had  been  aocustomably 
paid*"  The  lease  in  that  case  was  made,  reserving  the  rent  to 
tbe  heirs  and  assigns  of  the  lessor,  who  were  not  the  heirs  in 
tailjentitM  to.  tbe  rent — yet,  it  was  held  to  be  a  good  lease; 
and  MtvBaron  Hill  said,  "  In  the  exposition  of  statutes, 
ihe  Judges)  snuat  make  such  a  construction  as  to  advance  and 
iD*t*.f)nstmte  the  intent  of  the  makers."     And  Mr.  Benin 
\PmJter  observed,  "  It  is  the  office  of  a  Judge  to  preserve 
and  not  t»  destroy  an  estate."     In  that  case,  tbe  Judges  gave 
that  rational  construction  to  the  lease  which  gave  it  effect. 
So,  here,  I  conceive  we  ought  to  do  the  same,  taking  the 
true  interpretation  of  the  power  to  be  to  leave  tbe  mode  of 
.  *o-eatffy  to  the  discretion  of  the  lessor.    Has  that  been  fairly 
and  i  bona  juk,  and  reasonably  executed  ?    Is  the  period  ef 
-fifteen  days  a  reasonable  time  to  allow  far  j*entry  i    In  tbe 
ease  of  rack-rent,  twenty-eight  days  is  expressly  given.     If 
tbe  .partite  have  thought  that  a. reasonable  time,  surely  tbe 
fifteen  dej*  must  be.    It  is  tbe  usual  time*  a*  found  by  the 
Jury^TmiJav.iwiU  judge  what,  is  ft  reasonable  time* 

Tbe  last  objk*tio%  and  which*  was  mostly  if  not  entirely 
yeEed  oik,  wa»*lstjdk)$iag  the  right  of  re-entry  with  a  con- 
dition of.  there  being,  no  sufficient  distress  on  the  premises. 
Is  that  reasonable  with  reference  to  the  law  as  it  stood 
whcutbe  lease  was  made  ?    I  conceive  it  is* 

,    <♦)  Hardr.  89. 
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1821. 


Smith 

v. 

Dob, 

d. 

Jersey, 


The  2nd  July,  1757,  was  the  date  of  the  deed,  of  settle- 
ment which  gives  the  power  of  leasing,  and  which  was  sub- 
sequent to  the  statute  4  Geo.  2.  c.  28,  which  was  passed  in 
the  year  1731,  and  which  regulates  the.  powers  of  re-entry 
for  the  non-payment  of  rent. 

■  Before  the  making  of  this  statute,  the  carrying  into  exe- 
cution a  power  of  re-entry  was  attended  with  great  difficulty 
and  nicety — there  must  have  been  a  demand  of  the  rent 
upon  the  land*  If  there  were  a  house,  it  must  have  been 
demanded  at  the  fore-door,  and  at  a  convenient  time- before 
the  sun-setting  of  the  last  day  of  payment,  so  as  that  money 
might  be  numbered  and  received.  The  landlord  then  had 
to  make  an  actual  entry,  and  bring  an  ejectment.  If  all 
these  circumstances  were  not  critically  and  exactly  per 
formed,  be  lost  the  right  of  re-entry  for  that  time,  and  must 
have  waited  •  until  other  rent  accrued,  and  then  he  had  to 
make  a  fresh  demand  and  re-entry  for  die  subsequent  rent 
If  he  had  complied  with  these  formalities,  and  brought  his 
ejectment,  it  was  the  uniform  practice  of  a  Court  of  Equity 
to  relieve  against  a  forfeiture,  upon  the  payment  of  the  rent 
and  costs,  considering  the  clause  of  re-entry  as  a  mere  secu- 
rity for  the  payment  of  rent.  What  is  the  alteration  made  by 
the  statute  ?  It  has  dispensed  with  the  formalities  attending 
re-entries  at  the  common  law,  and  enacted  that  the  landlord, 
when  he  has  a  right  to  re-enter,  and  half  a  year's  rent  is  in 
arrear,  shall  and  may  at  once  bring  his  ejectment,  and  re- 
cover possession,  provided  there  is  no  sufficient  distress  to 
be  found  on  the  premises  to  countervail  the  arrears  then  due. 
The  tenant  also  may  pay  or  tender  the  rent  and  costs  to  the 
landlord,  or  his  attorney,  or  pay  die  same  into  Court  before 
trial,  and  all  proceedings  shall  cease.  The  policy  of  this 
law  is  to  prevent  forfeiture  for  non-payment  of  rent,  and  to 
facilitate  the  landlord's  remedy  for  the  recovery  of  it ;  and  at 
the  same  time  the  legislature  has  thought  it  right  to  impose 
this  condition — You  shall  not  eject  the  tenant,  if  there  be  a 
sufficient  distress  to  secure  the  rent — you  may  have  an  action 
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or  a  distress  as  soon  as  the  rent  is  due,  without  waiting  fif- 
teen days.  It  is  still  said,  that  "  the  statute  leaves  it  open 
to  a  landlord,  if  he  will  comply  with  the  formalities  of  de- 
mand at  the  last  hour  of  the  day,  and  make  re-entry,  and  in 
that  case  the  necessity  of  distress  is  not  imposed  on  him." 
What  then  ?  The  tenant  will  be  relieved  against  the  for- 
feiture in  a  Court  of  Equity.  Yet,  it  does  not  seem  clear, 
even  in  that  case,  that  the  statute  does  not  shut  the  door 
against  proceedings  by  re-entry  at  common  law.  But  upon 
that  I  do  not  found  my  opiuion.  The  words  of  the.  statute 
are,  "  the  landlord  shall  and  may  bring  ejectment," — and 
shall  is  imperative.  Under  the  statute  8  &  9  Will*  3.  c.  1 1, 
?  An  act  for  die  better  preventing  frivolous  and  vexatious 
suits  in  actions  for  penalties  for  non-performance  of  cove- 
nants,"— the  plaintiff  may  assign  as  many  breaches  as  he 
shall 'think  fit.  It  was  at  first  contended,  that  the  statute 
was  not  compulsory  on  the  plaintiff  to  assign  breaches— for 
that  the  statute  was  made  for  his  benefit,  and  therefore  he 
might  waive  it,  and  leave  the  defendant  to  his  remedy  in 
equity ;  but  all  the  Courts  in  Westminster  Hall  held  it  to 
be  compulsory  on  the  plaintiff  to  assign  breaches  and  assess 
damages — and  the  defendant  shall  not  be  put  to  seek  relief 
in  equity.  This  is  the  fair  construction  to  be  put  on  the 
statute  4  Geo.  2,  where  the  words  are  stronger — being 
"  shall  und  may ;"  and  upon  the  same  principle,  if  this  be 
the  true  construction  of  the  statute,  and  there  is  no  decision 
to  the  contrary,  then  there  is  an  end  of  the  question,  for  the 
lease  will  then  have  expressed  no  more  than  that  condition 
which  the  statute  requires.  It  might  not  be  necessary  to 
express  the  condition,  because  the  law  imposes  it : — but  I 
will  suppose  it  to  be  left  open  to  the  landlord  to  proceed 
in  the  old  way, ,  as  before  the  statute,  and  a  reasonable 
clause  of  re-entry  is  all  that  the  power  required.  Qan  the 
insertion  of  the  same  condition  .which  the  legislature  has 
adopted  in  similar  cases,:  be  considered  as  unreasonable! 
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£A*BS  IN  BASTttft  TflAlf ,  ' 

The  case  of  Coxt  v.  Day  (a),  has  been  cited  as  an  authorify 
of  tb*  Court  of  King's  Bench,  that  the  inserting  a  condP 
tton  of  re-entry  in  a  lease  made  under  a  power  in  these1 
words — "  in  case  no  sufficient  distress  can  be  taken  on  the 
premises ;"  they  not  being  inserted  in  the  power — waa  not' 
a  good  execution  of  that  power.  I  doubt  very  much  the 
propriety  of  that  decision  *  but  be  that  case  as  it  may,  it  it 
different  in  one  material  feature  from  the  present  The  t*> 
entry  required  was  for  the  non-payment  of  the  rent  re^ 
served  by  the  space  of  twenty-one  days — so  that  there  was  a 
specification  of  a  particular  mode — and  therefore  ft  perhaps1 
might  be  inferred  no  other  qualification  would  be  warranted. 
But  here,  no  time  is  limited— a  power  of  re-entr?  generally  is 
all  that  is  required,  and  therefore  I  think  reasonable  qaafii- 
cations  may  be  made.  Irf  the  present  case,  which  was  only 
a  few  years  afterwards,  the  same  Court  thought  that  this 
power  was  weH  executed,     they  must,    therefore,  hiftf 

thought  that  their  former  decision  was  wrohg,  or  that  wis 

»     •  ■*  < 

case  was  distinguishable  front  it.  Lord  Eflenborovgh  and  Mr. 
Justice  Bat/ley  sat  upon  die  Bertch  when  both  these  casts 

t  ... 

were  determined ;  bttt  whatever  may  be  the  construction* 
upon  the  statute  4  Geo.  2,  F  do  not  rest  my  opinion 
upon  that  alone.  It  is  founded  upon  this,  that  the  power 
of  leasing  leaves  it  to  the  discretion  of  the  lessor  to  make 
a  reasonable  lease,  and  that  the  power  of  re-entry  which  it 
contained  in  this  lease  is  a  reasonable  one,  and  therefore 
that  it  is  not  invalid. 

■  i 

i 

The  House  then  adjourned  io  Friday  the  18th. 

Mr.  Baron  Grahau. — With  regard  to  the  qaeation  pro- 
posed by  your  Lordships,  I  submit,  that  in  my  opinion  the 
lease  of  the  5th  September,  1803,  is  valid,  but  out  of  re-' 
spect  to  those  from  whom  I  have  the  misfortune  to  dtffer> 

(a)  13  East,  118.      ' 
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1  feet  ii  mmmiWnt  onnelo  offer  tbe  reasons  upon  which  1821. 
fuel*  -qpjnfoft  is  founded;  *  It  is  necessary,  in  the  first  place,  Umnu 
If*  consider  the  terms  of  the  power  contained  in  the  settle*  ••• 

went  of  the  ted  Jmiy,  1  757,  ftam  which  it  is  derived.     It       v _d.  " 
m  this,  "  that  it  shall  be  lawful  for  Lord  George  Vernon  and 
Lady  Vernon,  from  time  to  time  daring  their  respective  lives, 
when  in  possession  of  or  entitled  to  the  rents  and  profits  of 
the  lands  limited  to  them  for  their  live*,  to  demise  or  lease 
such  parts  of  fhe  lands'  as  now  are  leased  for  life  or  lives,  or 
for  years!  determinable  on  the  dropping  of  a  lifoJof  lives,  to 
any  person  or  persons  in  possession  or  reversibn,  for  one* 
two,  or  three  lives>  or  for  any  number  of  years  determinable 
on  the  dropping  of  one,  two,  or  thnee  lives,  so  as  there  be 
not  any  greater  estate  Or  interest  subsisting  at  one  time  than 
what  will  determine  on  the  dropping  of  three  lives,  dnd  so 
Oitn  every  such  lease  there  be  reserved  the  ancient  and  ac- 
eujmutd  yearly  rents,  duties,  and  services,  or  mbrt  or  as 
great  as  now  are,  or  at  the  time  of  devising  were  reserved, 
or  a  just  proportion  (except  heriots,  which  may  be  varied  at 
the  will  of  Lord  and  Lady  Vernon),  all  such  rents,  duties, 
and  services  to  go  along  with  the  reversion  or  remainder  of 
the  premises  expectant  on  the  determination  6f  such  leases ; 
and-sd  as  there  be  contained  in  every  such  lease  a  power  of 
re-entry  for  non-payment  of  the  rent  thereby  tb  be  reserved." 
There  is  then  tbe  usual  power  of  leasing  the  otheV  parts  of 
the  lands  for  years,  not  exceeding  twenty-one,  "  so  that  in 
•very  such  lease  there  be  contained  a  clause  in  case  the  rents 
be  behind  or  unpaid  by  the  space  of  twenty-eight  days  after 
the  times  appointed  for  the  payment  thereof.  And  lastly  there 
is  a  power  of  leasing  as  to  mines,  with  a  clause  of  re-entry 
of  another  description.      It  appears  that  on  the  5th  Sep* 
t ember ,  1803,  Lord  Vernon,  then  tenant  for  life,  executed 
the  lease  in  question,  which  contained,  after  the  usual  reser- 
vations, a  covenant  by  die  lessees  to  pay  die  yearly  rent  of 
tl.  by  equal  portions  at  Michaelmas  and  Lady-day,  and  to 
perform   and  pay  certain  duties  and   heriots;    there  was 
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1821.        another  reservation  of  a  couple  of  fat  capons,  or-oot  shilling 

£££K       *nd  sixpence  in  lieu  thereof,  at  the  election  of  the  person 

••  entitled  to  the  rent— and  also  an  heriot  of  the  best  beast,  or 

d. '         405. .  at  the  like  choice,  and  also  that  the  lessees  should  do 
Jsassr*      §ujt  Qf  ^jj  ^  ^  ^n  Qf  j^j.j  jrernonf  or.such  person  as 

should  be  entitled  to  the  freehold  or  inheritance. 

All  these  directions  are  strictly  observed  in  the  lease,  and 
how  the  penner  .of  that  instrument  could  be  enabled  to  be 
correct  in,  those  reservations,  but  by  die  aid  of,  or  without  a 
reference  4of>  the  then  subsisting  or  former  leases,  <1  am  at  a 
loss  reattiljr.to  concave.    .  . 

That  reference  was,  in  point  of  fact,  had ;  and  it  being 
found  that  the  leases  uniformly  gave  the.  tenant  a  respite  of 
,  fifteen  days  for  the  payment  of  the  rent,  and  that  there  wu 

also  annexed  the  further,  qualification  to  the  clause  of  re- 
entry, that  there  be  no  sufficient  distress  on  the  premises/ 
whereby  the  arrearages  of  this  half-yearly  rent  of  1/.  ought 
be  fully  raised,  levied,  and  paid;  the  fraxner  of  the  lease  of 
1803  adopted  the  same  form  of  reserving  the  power  of  re- 
entry in  that  instrument:  and  the  question  now  is, •  whether 
this  lease,  containing,  as  it  does,  a  clause  of  re-entry  so 
qualified,  is  a  proper  and  valid  execution  of  the  power 
created  by  the  settlement.  Whether  it  be  soor-notmust 
depend,  as  I  conceive,  on  the  following  considerations,  viz. 
whether  it  be  substantially  conformable  to  the  intention  of 
the  creatrix  of  the  power — whether  the  objects  of  the  an- 
nexed conditions  are  reasonable  and  legal — whether  they  are 
suitable  and  adequate  to  the  object  and  .purpose  of  the 
power — and  whether  in  their  effect,  they  are  injurious  or 
inconvenient  to  the  rights  and  interests  of  the  remainder-man, 
or  person  next  in  succession.  I  will  not  trouble  your  Lord- 
ships with  cases  to  shew  that  powers  of  this  description 
should  receive  a  liberal  construction,  it  must  be  at  least 
^admitted,  that  common  sense  should  prevail.  Powers  of 
this  nature  pervade  the  settlements  of  all  the  great  and 
opulent  families  in  the  kingdom;  it  is  important  that  th^ 
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execution  of  them  should  not  be  avoided  on  a  slight  or  im- 
material departure  even  from  a  strictly  prescribed  form,  still 
less,  where  no  specific  form,  but  only  a  general  direction  is 
given.  Where  a  prudent  father,  tenant  for  life,  has  pro- 
vided by  the  execution  of  such  a  power  as  this  for  his 
younger  children,  where  the  eldest  son  would  otherwise 
succeed  to  the  bulk  of  the  property — if  a  question  should 
arise  under  such  circumstances,  the  consideration  of  the  state 
of  the  property  would  dispose  your  Lordships  to  give  every 
effect  to  such  a  power  as  might  best  accord  with  the  inten* 
tion  of  the  creator  of  it,  rather  than  permit  the  reversioner, 
by  taking  an  advantage  of  an  objection  of  this  nature,  to  avoid 
the  leases  to  the  prejudice  of  the  lessee,  or  to  the  younger 
branches  of  the  family  against  whom  he  would  be  entitled  to 
recover  out  of  the  assets  of  the  lessor.  So,  also,  would .  it 
be  proper  to  consider  whether  any  injury  or  sensible  incon- 
venience to  the  remainder-man  must  be  the  necessary  conse? 
queoce  of  the  execution  of  the  power  in  question,  still, 
however,  with  reference  to  the  intention  of  the  settlor. 

We  are  first  to  enquire  what  the  creatrix  of  this  power 
meant  by  the  terms  which  she  has  used  in  expressing  this 
condition  to  be  observed  in  the  exercise  of  it.  She  has  re- 
quired "  a  power  of  re-entry  for  non-payment  of  the  rent," 
without  prescribing,  in  terms,  any  form  of  words,  or  any 
particular  mode  in  which  it  was  to  be  reserved.  It  is  a  very 
general  direction,  that  the  lease  shall  contain  a  power  of  re- 
entry ltforn  or  a  because  of"  non-payment  of  the  rent.  So 
general  a  direction  must  leave  the  verbal  exposition  of  the 
clause  to  further  care,  when  it  should  become  necessary,  in 
putting  it  in  practice,  to  give  to  it  terms  of  greater  precision 
no  conveyancer  could  have  framed  a  clause  for  re-entry  in 
the  very  words ;  be  must  have,  in  some  respect  or  other, 
made  it  more  particular  and  precise.  A  power  of  re-entry 
necessarily  implies  a  selection  of  one  out  of  several  powers** 
and  die  common  and  the  statute  law  have  furnished  different 
modes  in  which  such  a  power  might  be  drawn.  Besides, 
it  is  quite  clear,  from  the  general  tenor  of  the  instrument, 
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that  it  was  the  intention  of  the  creatrix  of  tf  e  poller,  that 

die  person  who  ww:  to  make  these  demises  should  afttt*  by 

MiTB       the  form  in  which  the.  forme*  leases  had  been  thade.    This 

**?*>        general  direction  necessarily  calls  therefore,  independently  of 

'Jiriiy.      any  intention,  for  die  .exercise  of  judgment  in  the  etxectrtion 

of  the  power — Hot  of  legal  cfr  definite  judgment ;  but  of  die 

Air  discretion  of  the  party  to  whom  the  execution  of  it  wtt 

intrusted  by  the  creatrix  of  the  power. 

It  must  be  considered  sufficient,  therefore,  if  the  lessor 
has  provided  such  a  power  of  re-entry  as  should  be  fit,1 
suited,  and  adequate  to  the  occasion,  and  to  the  legal  objects 
of  such  powers,  and  be  commensurate  with  them.  And 
what  are  the  objects  of  powers  of  re-entry,  as  recognized  at 
law  and  in  equity  ?  Tliey  are  merely  coercive  means  of  en- 
forcing the  payment  6f  rent,  and  that  is  now  the  only  par* 
pose  for  which  such  clauses  can  be  intended,  or  for  whichlthey 
can  be  enforced;  for  Courts  of  Equity  would  never  have  suffer^ 
ed  them  to  have  been  inserted  for1  any  other  ^urpo'si.1  *Hm^ 
would  always  enjoin  the  landlord  from  putting  them  literal!^ 
In  execution,  whenever  die  tenant  should  pay  the  arrears  of 
rent  and  costs.  Hie  remainder-man,  therefore,'  cannot  have 
been  placed  m  a  worse  condition  by  the  qualifications  an- 
nexed to  this  clause  of  re-eiitry,  than  he  would  have  been  id 
by  the  law,  if  there  were  no  such  qualifications-  inserted; 
Then,  in  the  faithful  exercise  of  his  judgment  or  discrelioa 
by  the  lessor  in  the  execution  of  this  power  so  generally 
worded,  he  would  naturally  consult  his  professional  adviser; 
and  he  again  would  necessarily,  upon  reading  the  terms  of  it; 
resort  to  the  former  Subsisting  leases  of  the  same  property, 
in  order  to  ascertain  the  ancient  rents,  duties,  and  services, 
or  the  heriots  usually  reserved ;  for  how  otherwise  could  he 
do  so  ?  Could  he,  on  reading  these  words,  forbear  to  ex- 
amine the  former  leases,  where  he  would  be  sure  to  find  the 
best  information  to  direct  him  ;  and  having  found  what  were 
(he  usual  rents  and  services,  he  must  then  consider  the  fit 
£nd  proper  clauses  to  ensure  them ;  he  would  then  seek 
further  to  learn   by  what  provisions  that  had  usually  been 
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effected,  and  if  he  met  with  nothing  there  to  assist  hitn  in        1821. 
Acting  agreeably  to  this  requisition,  which  is  much  too  general        cT**' 
and  uncertain  to  follow  literally,  he  might  think  he  could  not  » • 

do  better  than  take  the  statute  of  4  Geo.  2.  for  his  guide,  d. ' 

and  adopt  the  qualifications  which  were  there  considered 
both  at  law  and  in  equity  to  be  most  reasonable,  as  appli- 
cable to  the  execution  of  such  powers. — Whilst,  however, 
I  think  that  the  execution  of  the  power  in  the  first  instance 
was  left  to  the  discretion  of  the  tenant  for  life,  1  do  not  say 
that  bis  discretion,  if  not  conformable  with  it  in  any  very 
material  respect,  would  conclude  the  Courts  of  law ;  but 
I  cannot  admit  that  the  validity  of  the  execution  of  a  power 
should  be  left  to  the  consideration  of  a  Jury,  or  the  deter- 
mination of  a  Court  of  law,  in  the  first  instance,  without 
leaving  any  thing  to  the  discretion  of  the  lessor,  and  the 
intention  of  the  creator  of  the  power. 

I  am  therefore  clearly  of  opinion,  that  the  former  leases 
were  properly  taken  as  a  guide  by  the  person  who  was  to 
execute  the  power:  and  subject  only  to  the  doubt  entertained 
by  very  learned  men,  1  consider  them  decisive  evidence 
of  what  ought  to  be  the  true  construction  of  this  power, 
according  to  the  intention  of  the  parties  to  the  settlement. 

The  decision  of  Cooke  v.  Booth  (a),  I  am  aware,  has  been 
considered  to  be  over-ruled  by  subsequent  determinations ; 
but  I  think  that  case  very  distinguishable  from  the  present, 
because  the  Court  were  there  required  to  put  a  construction 
upon  a  covenant  sufficiently  explicit  in  its  terms,  and  without 
any  ambiguity ;  whereas,  the  terms  of  the  requisition  in  this 
power,  could  not  be  transcribed  literally  as  a  complete  cove-» 
nant  into  a  lease,  without  some  qualification  to  perfect  the 
power,  and  render  it  practicable.  The  creatrix  has  expressly 
required  the  old  and  accustomed  leases  to  be  consulted  in 
many  respects  ;  and  why  should  they  not  be  looked  at  for  the 
usual  clauses  which  were  necessarily  to  be  engrafted  upon 
the  covenants  for  which  that  reference  was  directed-?    This 

(«)   Cowp.  819. 
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1821.         extrinsic  evidence,  therefore,  was  not  resorted  to  in  the  pre- 

J-PvW         sent  instance  for  the  purpose  of  explaining  the  meaning  of 

v,  the  instrument,  but  as  a  guide  to  direct  the  party  who  was 

Dob,  ...  -     , 

d.  to  exercise  a  judgment  in  preparing  a  further  instrument, 

JrasEY.  according  to  the  general  requisition  of  a  power  in  the  former, 
as  to  the  particular  manner  in  which  it  was  to  be  prepared : 
and  where,  without  such  additional  particularity ,  it  would 
be  impracticable  in  effect;  but  still,  so  as  to  be  con- 
formable in  substance,  with  the  directions  of  the  power  in 
requiring  such  restrictions.  I  will  not  involve  the  case  by 
adverting  to  any  of  the  facts  in  evidence,  which  are  beside 
the  question,  but  proceed  at  once  to  the  objection  that  has 
been  taken  to  this  lease. 

It  has  been  urged,  that  there  is  an  obvious  difference 
between  reserving  a  simple  power  of  re-entry,  and  one 
clogged  with  conditions  not  authorized  by  the  power  to  de- 
mise :  qualifying  the  right  reserved,  and  impeding  its  execu- 
tion. It  is  true,  that  these  conditions  are  not  made  part  of 
the  requisition  of  the  leasing  power,  in  words,  but  I  say  they 
are  in  substance  :  nor  do  they,  in  effect,  clog  the  right,  or 
impede  its  execution ;  but  on  the  contrary,  they  are  more 
beneficial  to  the  remainder-man,  and  facilitate  his  only  acces- 
sible rights,  by  removing  the  ancient  common-law  difficulties 
under  which  he  would  have  laboured,  or  the  restraining 
power  of  a  Court  of  equity,  if  these  qualifications  had  not 
been  introduced.  Suppose  a  simple  and  absolute  clause  of 
re-entry  had  been  inserted  in  this  lease,  how  would  it  have 
availed  him  i  He  must  have  begun  by  a  demand  of  his  rent 
of  1/.  at  a  proper  time  and  place.  It  is  scarcely  neces- 
sary to  cite  Coke  Littleton  (a),  to  shew  with  what  punctilious 
and  expensive  accuracy  this  must  be  done.  The  preamble 
of  the  4  Geo.  2.  sufficiently  shews  how  much  these  niceties 
were  felt  as  impediments; — he  must  then,  with  as  much 
trouble  and  expense,  serve  his  declaratiou  in  ejectment  for 
a  mere  rent  in  arrear  of  1/.,  and  he  is  immediately  met,  first, 

(a)  Sect.  233.  153.  154. 
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by  the  disgrace  of  such  a  proceeding,  and  then  by  a  bill  in  1821. 

equity,  with  a  tender  of  his  1/.  and  costs.     It  may  fairly  be  smith 
presumed*  that  it  was  the  knowledge  and  prevalence  of  this  *• 

equity,  which  gave  rise  to  that  statute,  the  object  of  which  d. 

JlllET 

was  to  enable  the  landlord  and  tenant  mutually  to  avail  them- 
selves in  a  more  summary  way,  of  the  benefits  which  the 
equitable  jurisdiction  of  the  Courts  of  law  would  previously 
have  afforded  them ;  but  I  have  never  understood  that  the  sta- 
tute intended  the  power  of  re-entry  to  be  absolute.  Now, 
what  better  guide  than  the  provisions  of  this  statute  could 
the  maker  of  the  lease  in  question  have  taken,  in  the  execu- 
tion of  the  leasing  power  ?  It  must  be  recollected,  that  when 
this  settlement  was  made,  the  statute  had  been  passed  many 
years,  and  the  beneficial  effects  of  its  operation  must  have 
been  universally  felt.  The  objects  of  the  clause  for  re-entry 
for  non-payment  of  rent,  therefore,  being  merely  and  solely 
for  the  purpose  of  securing  and  enforcing  the  payment  of  it ; 
and  as  it  cannot  by  law  be  used  for  any  other  purpose,  I  am 
clearly  of  opinion  that  the  inconveniencies  which  have  been 
pointed  out  in  this  case,  as  the  necessary  consequences  of  the 
two  qualifications  which  are  annexed  to  this  proviso  for  re- 
entry  for  non-payment  of  the  rent  reserved,  can  have  no 
existence  in  fact ;  and  that  the  introduction  of  those  qua- 
lifications iuto  the  power  of  re-entry  inserted  in  this  lease, 
does  not  invalidate  the  demise. 

As  to  the  authority  of  the  case  of  Coxe  v.  Day,  which 
has  been  relied  on  in  support  of  the  objection,  founded  on 
the  condition  of  there  being  no  sufficient  distress,  I  shall 
confine  myself,  in  my  observations  on  that  case,  to  what  has 
been  said  by  some  of  my  learned  Brothers. 

I  find  that  I  have  been  reported  to  have  expressed  myself 
in  terms  of  animadversion,  certainly  much  stronger  than  I 
could  have  intended,  and  I  believe  stronger  than  I  really  did. 
All  that  I  meant  to  say,  and  all  that  I  think  I  did  say,  was,  in 
substance,  that  the  present  was  very  distinguishable  from  that 
case  •    and  that  Hot  ley  v.  Scot  was  decidedly  opposed  to 
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the  doctrine  said  to  have  been  established  bj  Coxe  v.  Day, 
and  particularly  according  to  the  note  of  the  former  case,  as 
taken  by  Mr.  Butler.  I  said  that  I  considered  that  an  ex- 
press authority,  deciding  that  the  qualifications  of  the  power 
of  re-entryj  which  form  the  foundation  of  the  objections 
taken  to  this  lease,  did  not  make  void  a  lease  executed  under 
such  a  power.  Some  expressions  of  disapprobation  may 
have  escaped  me,  and  probably  did,  of  a  doctrine  contrary 
to  that  determination,  and  which  I,  for  one,  do  not  consider 
as  being  impugned  by  the  ultimate  opinion  of  the  Court  upon 
the  facts  of  the  case  of  Coxe  v.  Day.  Of  the  incidental 
dicta  attributed  to  Lord  Ellenborough  in  the  course  of  the 
argument  in  that  case,  which  may  be  considered  as  adverse 
to  the  doctrine  in  Hotley  v.  Scot,  I  might  have  observed, 
while  contrasting  the  two  cases  and  balancing  the  authorities, 
that  that  great  legal  character,  Lord  Ellenborough,  would 
be  more  likely  to  overlook  reasons  founded  on  equitable 
grounds,  than  Lord  Mansfield ;  and  all  that  I  meant,  was> 
to  have  placed  the  two  decisions  on  fair  and  equal  terms, 
leaving  each  to  its  own  weight. 

Having  stated  the  substance  of  what  I  meant  to  say  upon 
the  former  occasion,  I  now  add,  that  I  entirely  agree  with 
one  of  my  learned  Brothers  (Mr.  Justice  Best)  in  consider- 
ing, that  a  necessity  having  been  imposed  on  the  reversioner, 
that  the  rent  should  be  lawfully  demanded,  was  a  deviation 
from  the  power,  which  creates  a  very  material  distinction, 
and  very  much  confirms  my  view  of  it. 

There  are  also  these  further  very  marked  points  of  differ- 
ence between  the  two  eases. 

In  Coxe  v.  Day,  there  were  no  limitations  of  the  particu- 
lar estate  as  here ; — the  tenant  for  life  had  power  to  let  all  or 
any  part  of  the  premises  for  short  terms  absolute  in  posses- 
sion, without  taking  any  fine  for  making  such  leases,  reserv- 
ing the  best  and  most  improved  rents.  There  were  there, 
no  terms  of  reference  to  the  state  of  die  property,  or  to 
former  modes  of  leasing,  or  to  ancient  rents  or  services* 
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There  was  nothing  left  to  further  judgment  or  discretion,        1821.     > 

and  nothing  extrinsic  to  be  enquired  into;  and  the  lessor       ^T^* 
c  Smith 

was  not  referred  to,  nor  did  he  require  any  thing  as  a  guide  <>• 

iu  framing   the    leases  which    he    might    grant  under  the  d.  * 

power.  All  these  circumstances  of  difference  wholly  distin-  J«*»w. 
guish  the  cases,  and  make  it  unnecessary  to  advert  to  the 
doubt  thrown  on  the  decision  in  Coxe  v.  Day,  by  the  deter- 
minations in  Hotley  v.  Scot,  and  in  the  present  case.  The 
question  therefore  may  be  considered  as  unfettered  by  deci- 
aive  uncontradicted  authority,  either  way ;  aud  I  therefore 
see  no  reason  for  changing  my  former  opinion,  that  this 
lease  is  a  valid  execution  of  the  power. 

Lord  Chief  Baron  Richards.— The  question  in  this 
case  arises  upon  a  deed  of  settlement,  made  on  the  marriage 
of  Lady  Vernon,  by  which  she  was  made  tenant  for  life,  with 
remainder  to  Lord  Vernon,  her  intended  husband9  for  life, 
with  powers  of  leasing,  which  were  given  to  each  of  them, 
as  they  should  happen  to  be  in  possession  of  the  premises. 
By  one  power,  (the  third)  which  enables  the  tenant  for  life  to 
make  leases  of  the  mineral  lands,  no  clause  of  re-entry  what- 
ever for  non-payment  of  rent  is  required  to  be  inserted.  In  the 
power  mentioned,  secondly,  in  the  settlement,  or  that  which 
authorises  demises  for  terms  of  years  absolute,  at  a  rack-rent, 
the  leases  are  required  to  contain  a  proviso  for  re-entry,  iu 
case  the  rent  should  be  in  arrear  and  unpaid  for  the  space  of 
twenty-eight  days.  Such  is  the  qualification  of  the  power  of 
re-entry  expressly  prescribed,  where  the  rent  and  beneficial 
occupation  run  together  and  are  co-extensive,  and  to  be  consi- 
dered of  the  same  value.  The  power  now  in  question  (which 
is  the  first  in  the  deed)  authorizes  Lord  and  Lady  Vernon,  as 
each  of  them  shall  come  into  possession  of  the  premises,  to 
grant  leases  of  such  parts  of  the  lauds  as  were  then  leased  for 
life  or  lives,  or  years  determinable  on  lives,  for  the.  same 
term,  so  as  there  be  reserved  the  ancient  and  accustomed, 
or -as  great  and  beneficial  yearly  rents,  duties,  and  services, 
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1821.        or  more,  as  had  been,  &c.     Now  it  appears  to  me  to  be 
j^££        quite  impossible  to  know  what  was  to  be  done  by  the  person 
*•  who  should  have  to  exercise  this  power  of  leasing,  so  as  to 

d. '  execute  it  conformably  with  the  intention  of  the  creatrix  of  it, 
*  or  to  ascertain  what  lands  were  then  leased  for  life  or  lives, 
without  looking  into  the  existing  legal  instruments,  and  more 
particularly  the  then  subsisting  leases,  and  all  such  papers 
as  had  been  executed  between  the  landlords  and  their  te- 
nants, regarding  the  various  modes  of  tenure  of  the  several 
parts  of  this  estate,  and  the  general  state  of  the  family 
property. 

-At  the  trial,  former  leases  were  produced,  to  shew  that 
the  proviso  so  qualified  and  contained  in  the  lease  in  ques- 
tion, had  been,  on  all  occasions,  introduced  as  one  of  the 
usual  conditions  on  which  this  part  of  the  property  had  been 
accustomed  to  be  demised :  and  how  could  that  usage  be 
otherwise  ascertained  ?  I  consider  that  that  fact  was  material 
for  the  consideration  of  the  Jury  in  such  a  case  as  this,  and 
it  was  for  that  purpose  fit  and  proper  that  they  should  look 
into  the  leases  which  were  unexpired  at  the  time  when  the 
deed  of  settlement  was  executed ;  and  therefore  it  followsf 
in  my  judgment,  as  a  necessary  consequence,  that  these 
leases  were  properly  admitted  in  evidence,  to  prove  the  fact 
of  such  a  proviso  being  usual  and  customary,  and  conform- 
able with  the  ancient  practice  in  the  family,  of  demising  the 
same  property. 

The  words  of  the  leasing  power,  under  which  this  ques- 
tion arises,  are,  "  and  so  as  there  be  contained  in  every  such 
lease  a  power  of  re-entry  for  non-payment  of  the  rent  there- 
by to  be  reserved."  A  more  general  power  cannot  be  well 
expressed  or  conceived  : — it  is  not  clogged  with  any  quali- 
fication. A  power  only  is  required,  and  that  power  is  to  be 
for  non-payment  of  the  rent,  and  not  on  non-payment  there- 
of :  which  latter  word  might,  perhaps,  have  been  considered 
as  having  reference  to  the  time  of  the  accrual  of  the  right 
pf  re-entry ;    but  the  word  is  for,  which  must  be  taken  to 
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^e  used  solely  with  reference  to  the  occasion  on  which  it  was        1821. 
to  be  given. 

Now,  in  this  case,  where  the  lessee  must  have  paid  to 
the  lessor,  iu  consideration  of  his  lease,  the  full  value  of  his  £E' 

interest  at  once,  at  the  commencement  of  the  term,  exclu-      J«mit* 
sive  only  of  the  small  nominal  rent  of  9,1.  a  year,  is  it  to  be 
supposed,  that  it  was  the  intention  of  the  creatrix  of  these 
powers,  to  vacate,  in  one  instant,  a  lease  so  granted  for  a 
valuable  consideration,  for  an  accidental  and  trivially  incon- 
venient default  in  the  payment  of  so  inconsiderable  a  rent, 
where  the  rent  and   the  occupation  run   together?     That 
construction  would  have  the  effect  of  putting  such  tenants  in 
a  much  worse  condition  than  those  who  had  leases  under  the 
other  power  at  a  rack-rent,  and  who  were  not  to  pay  any 
thing  for  rent  until  after   they  had  enjoyed  the  possession 
of  the  premises ;  and  were  then  to  be  indulged  with  an  ex- 
tension of  the  time  for  payment  of  their  rent,  for  twenty- 
eight  days  beyond  the  day  fixed  by  their  lease.     Lord  Vernon 
then,  having  occasion  to  exercise  the  first  leasing  power,  and 
finding  from  the  settlement,  that  a  power  of  re-entry  for 
non-payment  of  rent  was  to  be  contained  in  the  lease  he  was 
about  to  make,  inserts  therein,  in  the  execution  of  the  power 
by  which  he  was  authorized  to  make  the  demise,  the  proviso 
contained  in   the  lease  in  question,   and  which  is  in  the 
following  terms,  viz.  "  that  if  it  shall  happen  at  any  time 
during  the  estate  thereby  granted,   that  the  yearly  rent  or 
sum  of  2/.    and  every  or  any  of  the  duties,  services,  &c. 
thereby  reserved,  or  any  part  thereof,  shall  be  behind,  unpaid 
or  undone,  in  part  or  in  all,  by  the  space  of  fifteen  days 
next  over  or  after  any  or  either  of  the  days  or  times,  whereat 
or  whereupon  the  same  ought  to  be  paid,  done,  or  per- 
formed as  aforesaid,  and  no  sufficient  distress  or  distresses 
jcau  or  may  be  had  and  taken  upon  the  said  premises,  whereby 
the  same,  and  all  arrearages  thereof,  if  any  be  owing,  be 
fully  raised,  levied,  and  paid, — it  shall  and  may  be  lawful 
to  aud  for  Lord  Vernon,  or  the  person  to  whom  the  freehold 
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1821.  or  inheritance  shall  belong,  to  re-enter."    And  the  question 

2T^^  for  your  Lordships'  consideration,  now  is,  whether  that  pro- 

v*  viso  is  agreeable  to  the  terms  of  the  leasing  power,  given  by 

d.  '  the  settlement,  which  directs,  that  there  should  be  inserted 

Jbiiby.  ^  gucj1  jeage^  a  pOWer  0f  re-entry  for  non-payment  of  rent. 

Two  objections  have  been  raised  to  it  on  the  part  of  the 
lessor  of  the  plaintiff ;    one  of  which  is,  that  the  time  for 
fe-entry  for  non-payment  of  the  rent,  has  been  extended  in 
the  proviso  to  fifteen  days  beyond  the  time  authorized  by 
the  J>ower ;  whereas,  the  right  of  re-entry  should  have  been 
Immediate  and  absolute.     The  bther  objection  is,  that  the 
grower  of  re-entry  is  required  to  be  reserved  without  reference 
to  any  condition  ;  whereas,  there  has  been  superadded  to 
it  in  the  proviso,  a  condition  that  the  lessor  or  reversioner 
shall  not  be  permitted  to  re-enter,  so  long  as  there  is  a 
sufficient  distress  upon  the  premises.    The  answer  to  these 
objections,  as  it  appears  to  me,  is,  that  it  is  clearly  esta- 
blished, that  in  the  construction  of  all  powers,  we  are  to  be 
governed  by  the  intention  of  the  parties  creating  them ;  and 
that  intention  must,  in  all  cases,  be  collected  from  a  lair 
interpretation  of  the  language  in  which  they  are  worded. 
In  this  particular  instance,  all  that  we  can  collect  from  the 
'  words  of  the  power  is,  that  it  was  the  intention  of  the  par- 
ties to  the  deed,  that  there  should  be  a  power  to  re-enter 
contained  in  the  leases  to  be  made  under  the  power  in  the 
settlement  now  under  consideration. 

The  words  there  used  are  too  general  to  afford  any  precise 
directions  respecting  the  execution  of  it ;  and  therefore  the 
fair  exposition  of  it  must  be  collected  from  the  situation  of 
the  parties  under  all  the  circumstances  attending  the  state  of 
the  property  at  the  time  when  the  settlement  was  made.— 
Lord  and  Lady  Vernon  uniting  in  marriage,  may  be  con- 
sidered under  their  settlement,  as  owners  of  the  estates, 
though,  before  marriage  it  was  her  Ladyship's  property; 
and  by  the  settlement,  they  proposed  to  grant  leases  to  al| 
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mho  chose  to  take  them  oo  die  terms  mentioned  in  the       W2i. 

l>owera-  .  .  8^ 

The  object  of  the  creatrix  in  this  case,  as  it  is  to  be  col-         «. 

Do*, 
lected  from  the  terms  of  the  settlement,  when  construed  *. 

according  to  those  rules,  regard  being  also  had  to  the  facts,  ******* 
was  clearly,  as  I  think,  to  have  the  new  lease  planned  on 
jthe  old  and  accustomed  terms  of  the  former  leases : — one  of 
which  was,  that  there  should  be  a  clause  of  re-entry,  similar 
{to  the  present,  for  non-payment  of  the  rent,  as  we  find 
from  the  fact  of  such  a  clause  having  been  uniformly  inserted 
in  the  former  leases.  It  has  been  ruled  in  many  cases, 
that  Coqrts  are  to  be  more  liberal,  if  any  inclination  may  be 
•allowed  in  construing  leases  made  under  powers,  rather  in 
favor  of  the  lessee  against  the  lessor,  where  the  power  pro- 
ceeds from  the  owper  of  the  inheritance,  than  wberei  it 
proceeds  from  a  stranger;  and  it  has  been  contended,  in 
argument,  that  that  distinction  is  to  be  taken  in  this  case, 
because  the  estate  originally  moved  from  Lady  Vernon  t  so 
that  Lord  Fernon,  the  tenant  for  life,  who  made  this  lease, 
under  the  power  given  to  him  by  her,  is  to  be  regarded  as  a 
stranger,  be  having  originally  no  interest  in  die  estate ;  and 
therefore,  that  his  acts  are  to  be  construed  more  strictly 
against  the  lessee,  and  in  his  own  favor,  than  if  he  originally 
had  been  the  owner  of  the  estate. 

But  we  find  here,  on  looking  to  the  uses  of  the  settle* 
ment,  that  Lord  and  Lady  Vernon,  had  each  of  them,  when 
in  possession,  the  same  power  to  grant  leases ; — the  words 
are  precisely  the  same  as  applied  to  each  of  them,  in  each 
particular  instance.  The  power,  therefore,  though  exer- 
cised by  Lord  Fernon,  must  be  construed  in  the  same  way 
as  if  it  had  been  exercised  by  Lady  Fernon;  and  if  so,  the 
lease  in  question  must  be  considered  as  if  it  had  been 
executed  by  the  person  from  whom  the  estate  originally 
moved,  and  who  may  fairly  be  considered  as  in  a  situation 
similar  to  a  case  I  am  about  to  suggest,  and  upon  which 
some  of  your  Lordships  cair  have  no  doubt. 
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1821.  Suppose  a  landlord,  seised  in  fee,  should  enter  into  an 

^^         agreement  in  writing  with  his  tenant,  to  grant  him- a  lease 

«.  for  years  on  certain  conditions,  and  one  of  these  was,  that 

4^        it  should  contain  a  power  of  re-entry  for-  non-payment  of 

JaaisY.      U€  rent  iQ  be  reserved  at  the  time  specified.     If  it  should 

afterwards  become  necesBary  to  file  a  bill  in  equity  for  a 

specific  performance  of  that  contract,  a  Court  of  Equity 

would,  upon  making  a  decree  for  a  lease,  order  it  to  be 

referred  to   the  Master  to  settle  the  terms  in  which  such 

lease  should  be  framed.     Can  any  one  doubt,  that  on  such 

a  reference,    the   intention  and  meaning  of  the  parties,  to 

be  collected  from  all  the  circumstances  attending  the  case, 

•ought  not  to  be  considered?      The  question  oft  intention 

•  would  be  the  only  guide,,  where  the  words  are  the  same, 

or  as  general  as  those  which  are  used  in  this  power.    That 

Court  would  order  the  power  of  re-entry  to  be  qualified  with 

usual  and  reasonable  conditions,  such  as  the  qualifications  of 

the  present  power  are.    They  would  unquestionably  extend 

the  period  for  re-entry  to  a  reasonable  time  beyond  the  day 

fixed  for  payment  of  the  rent,  referring,  at  the  same  time, 

to  a  sufficiency  or  insufficiency  of  distress,  as  in  the  present 

lease. 

J  mention  this  case  of  an  agreement,  because  it  seems 
to  me  to  apply  very  closely  to  the  question  now  before  your 
Lordships. 

Courts  of  Equity  adopt  the  same  principle  and  practice 
in  hundreds  of  instances,  such  as  leases  by  guardians  of  in- 
fants, committees  of  lunatics,  and  the  like.  The  Court  so 
acts,  because  it  will  execute  the  intention  of  the  parties: 
and  a  Court  of  Law,  in  construing  powers,  is  equally 
bound  to  adopt  the  intention  of  the  parties  creating  them ; 
nor  is  there  any  difference  recognized  in  Courts  of 
Equity,  as  to  the  construction  of  words  in  powers,  or  in 
other  instruments,  as  to  their  effect  and  operation.  If, 
.*  therefore,  Lord  Vernon  had  agreed  to  grant  a  lease  accord- 
ing to  the  terms  of  this  power,  and  had  not  done  so,  and  a 
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bill  in  equity  had  been  filed  for  a  specific  performance,  and        1821. 
the  prayer  of  that  bill  had  been  decreed,  the  Court  would,        Smith 
I  doubt  not,  direct  a  lease  to  be  executed  with  a  power  of        '  •• 
re-entry,   upon   the    usual    and    reasonable    terms,    which       _  d. 
should  be  according  to  its  construction,  agreeably  to  the  in- 
tention of  the  parties  creating  the  power ;    and  I  presume, 
the  lease  to  be  executed  under  such  order  of  the   Court, 
would  be  similar  to  that  which  has  been  executed  in  this 
case. 

I  am  the  more  willing  to  refer  to  the  proceedings  in  a  Court 
of  Equity,  because  I  am  speaking  in  the  presence  of  those 
who  have  perhaps  more  knowledge  and  experience  on  those 
eubjects  than  any  persons  of  the  present  or  any  former  times. 
If,  then,  the  Court  of  Chancery  would  have  directed  a  lease 
to  be  made  under  these  circumstances,  in  precisely  the  same 
terras,  how  can  we  now  say  that  the  lease  in  question  is  in- 
valid because  it  contains  these  conditions  ?  I  understand, 
too,  from  extensive  information,  and  my  own  experience 
justifies  me  in  believing,  that  the  practice  of  conveyancers,  in 
respect  to  the  clause  of  re-entry  for  non-payment  of  the 
rent,  has  always  been  uniformly  consistent,  in  giving  an  ex- 
tension of  the  time  beyond  the  day  of  payment ;  and  that 
-practice  is  founded  on  an  assumed  intention  of  the  parties. 
'For  that  reason,  the  most  eminent  conveyancers,  as  we  find 
from  established  precedents,  have  ever  been  in  the  habit  of 
extending  the  time  to  any  such  number  of  days  as,  under 
tbe  circumstances,  they  might  have  considered  reasonable : 
and  although  so  delaying  the  payment  may  in  some  cases 
be  contrary  to  the  strict  terms  of  a  power ;  yet,  it  has  always 
been  done,  and  it  would  be  a  just  course,  even  if  it  were  not 
tbe  universal  practice.  The  uniformity  of  tbe  practice  of 
proceeding  on  the  intention  ascribed,  affords  strong  evidence 
of  its  acknowledged  propriety  ;  and  it  is  so  inveterate,  that 
it  would  be  highly  dangerous  now  to  affect  it;  and  I  have 
•ever  understood,  that  the  Judges  have  always  considered  an 
tiniversaJ,  or  even,  a  very  general  practice  amongst  convey* 
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1821.       meets,  a  sufficient  ground  for  their  decisions  ;-~ftltht>ug)k 
£~^        they  might  not  have  entirely  approved  of  the  principles  at 
d.  which  that  practice  had  proceeded.    On  that  point,  there- 

of' fore,  viz.  the  extension  of  the  time  for  payment  of  the  rent 
Jxasxir.  I  am  of  opinion  that  this  lease  is  valid ;  and  that  the  proviso 
for  re-entry  contained  therein,  is  a  good  execution  of  the 
power.  On  these  grounds,  I  have  always  been  strongly  in- 
clined to  support  the  lease  against  that  objection,  and  I 
think  that  it  ought  not  to  prevail. 

As  to  the  other  ground  of  objection,  viz.  that  a  re-entry 
cannot  be  had  unless  no  sufficient  distress  can  be  found  oa 
the  premises ;  1  have  not  been  able  to  learn  that  any  general 
understanding  respecting  the  practice  of  inserting  audi  a 
condition  in  similar  clauses,  in  respect  of  the  execution  of 
fiowers,  has  prevailed  among  conveyancers,  nor  %an  I  find 
that  any  decision  has  taken  place  by  which  I  must  consider 
iuyself  bound,  in  a  judicial  point  of  view.    In  the  absence 
•f  all  authority,  therefore,  I  must  confess  that  the  very 
strong  and  able  arguments,  Which  were  pressed  upon  the 
point,  had  at  first  very  considerable  influence  on  my  judg- 
ment, and  induced  me  to  form  that  opinion  which  I  have 
before  given  in  this  case.     But,  on  further  consideration,  I 
am  glad  to  find  myself  compelled,  by  more  mature  delibera- 
tion, to  retract  the  opinion  which  I  had  then  formed ;— be- 
cause I  am  now  inclined  to  think,  that  those  who  then  dif- 
fered from  me,  in  holding  this  second  objection  to  be  also 
unfounded,  entertained  the  more  correct  view  of  the  case; 
and  1  feel  great  consolation  in  thus  having  the  opportunity  of 
expressing  my  entire  concurrence  with  thein.    Although  it  i* 
true,  that  the  condition  in  question  would  subject  the  rever- 
sioner to  some  inconveniences — and  that  was  a  consideration 
which,  on  the  former  occasion,  weighed  very  considerably  with 
me ;— yet,  if  I  am  right  in  now  holding  this  lease  to  be  a  valid 
execution  of  the  power,  on  the  ground  that  it  is  conformable 
to  it,  regard  being  bad  to  the  intention  of  the  creatrix  of  the 
powers  on  the  first  point  {which  waB,  that  the  right  of  r**atiy 
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to  be  reserved  was  to  be  reasonable  in  its  terms),  there  is  no- 
thing to  prevent  us  from  inqniring  farther,  as  to  whether  mis 
other  condition  also,  viz.  the  absence  of  a  sufficient  distress, 
be  not  equally  a  reasonable  qualification ;  and  if  it  be,  we 
must  then  hold,  that  it  is  likewise  within  the  intention  of  the 
creatrix  of  die  power,  and  therefore  conformable  to  the  terms 
of  the  requisition.  Every  man's  experience  informs  him, 
that  such  a  qualification  of  the  clause  of  re-entry  is  usual 
in  leases  in  general;  and  therefore  it  must  be  considered 
to  be  a  reasonable  qualification.  The  insertion  of  the 
same  condition  in  all  the  preceding  leases  which  were  given 
in  evidence,  and  I  think  properly  admitted,  proves,  that  in 
the  estimation  of  the  family  it  was  deemed  reasonable  and 
proper,  according  to  their  construction  of  its  import.  The 
deed,  too,  which  gives  the  power  to  demise,  and  which  is 
the  first  in  the  settlement,  requires  the  insertion  of  a  power 
of  re-entry  in  the  leases,  in  die  most  general  terms,  requir- 
ing indefinitely  a  power  of  re-entry  for  non-payment  of 
the  rent, — and  specifying  no  mode  in  which  that  power  is 
to  be  reserved';  neither  prescribing  nor  prohibiting  any  qua- 
lification or  condition,  but  leaving  it  entirely  open  to  die 
discretion  of  the  lessor.  Then  we  find,  that  in  point  of 
fact,  this  lease  does  contain  a  clause,  giving  a  power  of  re- 
entry for  non-payment  of  rent ;  and  under  a  requisition  in 
terms  so  general,  unrestricted,  and  indefinite,  I  cannot  but 
consider,  that  a  power  of  re-entry,  with  the  usual  and  rea- 
sonable qualifications,  would  satisfy  the  condition  on  which 
such  leases  were' to  be  made.  By  such  a  power  of  re-entry, 
all  which  the  law  requires  to  be  exacted,  is  security  for  the 
payment  of  the  rent :  it  is,  as  it  were,  penal;  and  these 
qualifications  are  no  more  than  conditions  which  the  law 
would  require  to  have  failed,  before  it  would  enforce 
the  terms  of  the  power ;  and  if  so,  the  conditions  upon 
which  alone  this  power  could  be  enforced,  are  reasonable 
and  proper,  and  therefore  not  inconsistent  with  the  power 
to  demise.    The  reason  and  object  of  these  conditions  are 
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most  assuredly,  every  Court  must  feel  inclined  to  support.       1821. 
the  lease,  which  has  been  executed  by  Lord  Vernon  to  the        ^^1 

____  SMITH 

plaintiff  in  error.      The  clause  objected  to  is  reasonable,  v. 

and  perfectly  calculated  to  secure  the  rent — it  is  inserted  in  a. 

all  general  leases — it  is  sanctioned  by,  Parliament — it  is,.  «■•■*•• 
as  I  conceive,  agreeable  to  the  proceedings  in  Courts  of. 
Equity,  which  act  on  the  intention  of  parties,  collected, 
from  the  instruments  executed  by  them— and  it  is  con-, 
sistent  with  all  the  other  leases  in  the  family,  made  under 
similar  powers. 

Under  these  circumstances,  therefore,  I. confess,  that,  on. 
further  and  better  consideration  of  this  case,  I  am  of 
opinion  that  this  lease  is  valid;  and  that  it  is,  as  now 
worded,  a  good  execution  of  the  power,,  according  to  the 
intention  of  the  parties  to  the  deed  of  settlement. 

Lord  Chief  Justice  Dallas. — In  answer  to  the  question 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  lease 
in  question  is  iuvalid,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  have  been  made.  The  first  is  founded  on 
the  extension  of  the  time  for  payment  of  the  rent  by  fifteen 
days ;  and  the  second,  on  the  clause  providing  that  there  be 
no  sufficient  distress  to  be  found  on  the  premises.  The  case 
has  been  argued  at  the  bar  and  considered  by  the  learned 
Judges,  on  the  double  ground  of  authority .  and  principle, 
and  to  each  of  those  I  shall  separately  advert. 

And  first,  as  to  the  fifteen  days. — I  consider,  that  on  this 
point  this  case  is  untouched  by  authority ;  at  least,  that 
there  is  no 'decision  entitled  to  be  regarded  as  an  authority, 
by  which  it  is  to  be  governed.  The  case  of  Doe,  d.  Comper 
v.  Vtrneijj  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 
although  other  objections  were  taken,  this  was  not. .  On  that 
case,  1  think,  with  great  deference,  a  great  deal,  too  much 
stress  has  been  laid ;  for  without  saying,  at  present,  whether 
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.1821.        quite  obvious.    The  power  itself  being  only  to  secure  the 
Smith        payment  of  rent,  a  Court  of  Equity,  acting  on  reasonable 
«•  grounds,  has  always  held  it  to  be  satis&ed  by  payment  of  the 

d.  '  rent  in  arrear,  and  costs ;  because  the  clause  being  merely  ta 
JiatsT.  gecure  the  rent  to  the  reversioner,  it  ought  not  to  be  per- 
mitted to  destroy  the  interest  granted  to  the  lessee.  Such 
was  always  the  principle  on  which  the  Courts  of  Equity 
acted ;  and  now  the  Legislature,  by  the  statute  4  Geo.  2. 
(an  act  expressly  passed  in  aid  of  landlords),  has  transferred 
it  into  the  law,  which  must  be  considered  as  a  legislative 
recognition,  that  the  condition  of  the  clause  is  reasonable 
and  proper,  and  it  ought  to  be  a  sufficient  authority  for 
sanctioning  its  insertion  in  the  execution  of  a  general  power 
to  demise,  requiring  only  a  clause  of  re-entry  for  non-paj- 
ment  of  the  rent. 

I  beg  here  again  to  request  your  Lordships'  attention  to 
the  observations  which  I  have  before  made  oo  the  proceed- 
ings of  Courts  of  Equity,  as  they  apply  to  this  head  as  well 
as  to  the  former ;   for  I  conceive  that  those  Courts  would 
direct  a  clause  similar  to  the  one  in  question.     Now,  let  us 
suppose  that  this  had  been  a  lease  granted  by  Lady  Vernon, 
in  which  case  it  has  not  been  denied  that  it  would  be  ac- 
cording to  the  power ;  because,  as  the  estate  moved  from 
her  Ladyship,  she  would  not  have  been  a  stranger ;  and  as 
the  construction  of  the  power  would  be  more  in  favor  of 
the  lessee  : — the  lease,  in  its  present  terms,  would  be  consi- 
dered to  be  valid :  and  there  can  be  no  different  construc- 
tion of  the  same  words ;  for  in  both  cases,  it  must  depend 
on  the  intention  of  the  parties  who  used  them  in  the  settle- 
ment.    Then,  the  lessees  are  purchasers  for  a  valuable  con- 
sideration, under  that  settlement ;  and,   upon  the  faith  of  the 
power  contained  therein,  have  paid  the  value  of  the  estate, 
proportionate  to  the  term  demised  to  them,  except  the  small 
rent  and  the  duties ;  and  we  are  therefore  bound  to  protect 
their  interests,  if  consistently  with  the  terms  of  the  power 
and  the  circumstances  of  the  case,  we  can  do  so: — and 
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most  assuredly,  every  Court  must  feel  inclined  to  support.       1821. 
the  lease,  which  has  been  executed  by  Lord  Fernon  to  the        ^^1 

____  SMITH 

plaintiff  in  error.     The  clause  objected  to  is  reasonable,  v. 

and  perfectly  calculated  to  secure  the  rent — it  is  inserted  in  a. 

all  general  leases — it  is  sanctioned  by,  Parliament — it  is,.  **■•■*•• 
as  I  conceive,  agreeable  to  the  proceedings  in  Courts  of. 
Equity,  •  which  act  on  the  intention  of  parties,  collected, 
from  the  instruments  executed  by  theiji— -and  it  is  con-, 
sistent  with  all  the  other  leases  in  the  family,  made  under 
similar  powers. 

Under  these  circumstances,  therefore,  I. confess,  that,  on- 
further  and  better  consideration  of  this  case,  I  am  of 
opinion  that  tliis  lease  is  valid;  and  that  it  is,  as  now 
worded,  a  good  execution  of  the  power,,  according  to  the 
intention  of  the  parties  to  the  deed  of  settlement. 

Lord  Chief  Justice  Dallas. — In  answer  to  the  question 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  lease 
in  question  is  iuvalid,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  have  been  made.  The  first  is  founded  on 
the  extension  of  the  time  for  payment  of  the  rent  by  fifteen 
days ;  and  the  second,  on  the  clause  providing  that  there  be 
no  sufficient  distress  to  be  found  on  the  premises.  The  case 
has  been  argued  at  the  bar  and  considered  by  the  learned 
Judges,  on  the  double  ground  of  authority .  and  principle, 
and  to  each  of  those  I  shall  separately  advert. 

And  first,  as  to  the  fifteen  days. — I  consider,  that  on  this 
point  this  case  is  untouched  by  authority ;  at  least,  that 
there  is  no 'decision  entitled  to  be  regarded  as  an  authority, 
by  which  it  is  to  be  governed.  The  case  of  Doe,  d.  Cowper 
v.  Vtrneijj  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 
although  other  objections  were  taken,  this  was  not. .  On  that 
case,  1  think,  with  great  deference,  a  great  deal,  too  much 
stress  has  been  laid ;  for  without  saying,  at  present,  whether 
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1821.        quite  obvious.    The  power  itself  being  only  to  secure  the 
Smith        paym**1*  °f  *****  a  Court  of  Equity,  acting  on  reasonable 
«•  grounds,  has  always  held  it  to  be  satis&ed  by  payment  of  the 

d.  '  rent  in  arrear,  and  costs ;  because  the  clause  being  merely  U 
JiBtaT.  8ecure  the  rent  to  the  reversioner,  it  ought  not  to  be  per- 
mitted to  destroy  the  interest  granted  to  the  lessee.  Such 
was  always  the  principle  on  which  the  Courts  of  Equity 
acted ;  and  now  the  Legislature,  by  the  statute  4  Geo.  £. 
(an  act  expressly  passed  in  aid  of  landlords),  has  transferred 
it  into  the  law,  which  must  be  considered  as  a  legislative 
recognition,  that  the  condition  of  the  clause  is  reasonable 
and  proper,  and  it  ought  to  be  a  sufficient  authority  for 
sanctioning  its  insertion  in  the  execution  of  a  general  power 
to  demise,  requiring  only  a  clause  of  re-entry  for  non-pay- 
ment of  the  rent. 

I  beg  here  again  to  request  your  Lordships'  attention  to 
the  observations  which  I  have  before  made  on  the  proceed- 
ings of  Courts  of  Equity,  as  they  apply  to  this  head  as  well 
as  to  the  former ;  for  I  conceive  that  those  Courts  would 
direct  a  clause  similar  to  the  one  in  question.  Now,  let  us 
suppose  that  this  had  been  a  lease  granted  by  Lady  Vernon^ 
in  which  case  it  has  not  been  denied  that  it  would  be  ac- 
cording to  the  power ;  because,  as  the  estate  moved  from 
her  Ladyship,  she  would  not  have  been  a  stranger ;  and  as 
the  construction  of  the  power  would  be  more  in  favor  of 
the  lessee  : — the  lease,  in  its  present  terms,  would  be  consi- 
dered to  be  valid :  and  there  can  be  no  different  construc- 
tion of  the  same  words ;  for  in  both  cases,  it  must  depend 
on  the  intention  of  the  parties  who  used  them  in  the  settle- 
ment. Then,  the  lessees  are  purchasers  for  a  valuable  con- 
sideration, under  that  settlement ;  and,  upon  the  faith  of  the 
power  contained  therein,  have  paid  the  value  of  the  estate, 
proportionate  to  the  term  demised  to  them,  except  the  small 
rent  and  the  duties ;  and  we  are  therefore  bound  to  protect 
their  interests,  if  consistently  with  the  terms  of  the  power 
and  the  circumstances  of  the  case,  we  can  do  so: — and 
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most  assuredly,  every  Court  must  feel  inclined  to  support, 
the  lease,  which  has  been  executed  by  Lord  Vernon  to  the 
plaintiff  in  error.      The  clause  objected  to  is  reasonable, 
and  perfectly  calculated  to  secure  the  rent — it  is  inserted  in 
all  general  leases — it  .is  sanctioned  by  Parliament — it  is,, 
as  I  conceive,  agreeable  to  the  proceedings  in  Courts  of. 
Equity, « which  act  on  the  intention  of  parties,  collected, 
from   the    instruments  executed  by  thein— and   it   is  con-, 
sisteot  with  all  the  other  leases  in  the  family,  made  under 
similar  powers. 

Under  these  circumstances,  therefore,  I. confess,  that,  on. 
further  and  better  consideration  of  this  case,  I  am  of 
opinion  that  this  lease  is  valid;  and  that  it  is,  as  now 
worded,  a  good  execution  of  the  power,,  according  to  the 
intention  of  the  parties  to  the  deed  of  settlement. 


1821. 


Smith 

v. 
Dob, 

<L 
Jaesby.. 


Lord  Chief  Justice  Dallas. — In  answer  to  the  question 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  lease 
in  question  is  iuvalid,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  have  been  made.  The  first  is  founded  on 
the  extension  of  the  time  for  payment  of  the  rent  by  fifteen 
days ;  and  the  second,  on  the  clause  providing  that  there  be 
no  sufficient  distress  to  be  found  on  the  premises.  The  case 
has  been  argued  at  the  bar  and  considered  by  the  learned 
Judges,  on  the  double  ground  of  authority. and  principle, 
and  to  each  of  those  I  shall  separately  advert. 

And  first,  as  to  the  fifteen  days. — I  consider,  that  on  this 
point  this  case  is  untouched  by  authority ;  at  least,  that 
there  is  no 'decision  entitled  to  be  regarded  as  an  authority, 
by  which  it  is  to  be  governed.  The  case  of  Doe,  d.  Cowper 
v.  Fernet/,  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 
although  other  objections  were  taken,  this  was  not. .  On  that 
case,  1  think,  with  great  deference,  a  great  deal,  too  much 
stress  has  been  laid ;  for  without  saying,  at  present,  whether 
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.1821.        quite  obvious.    The  power  itself  being  only  to  secure  the 
Smith        payment  of  rent,  a  Court  of  Equity,  acting  on  reasonable 
*•  grounds,  has  always  held  it  to  be  satis&ed  by  payment  of  the 

d.  '  rent  in  arrear,  and  costs ;  because  the  clause  being  merely  to 
JiatsT.  gecure  the  rent  to  the  reversioner,  it  ought  not  to  be  per- 
mitted to  destroy  the  interest  granted  to  the  lessee.  Such 
was  always  the  principle  on  which  the  Courts  of  Equity 
acted ;  and  now  the  Legislature,  by  the  statute  4  Geo.  £. 
(an  act  expressly  passed  in  aid  of  landlords),  has  transferred 
it  into  the  law,  which  must  be  considered  as  a  legislative 
recognition,  that  the  condition  of  the  clause  is  reasonable 
and  proper,  and  it  ought  to  be  a  sufficient  authority  for 
sanctioning  its  insertion  in  the  execution  of  a  general  power 
to  demise,  requiring  only  a  clause  of  re-entry  for  non-pay- 
ment of  the  rent. 

I  beg  here  again  to  request  your  Lordships'  attention  to 
the  observations  which  I  have  before  made  on  the  proceed- 
ings of  Courts  of  Equity,  as  they  apply  to  this  head  as  well 
as  to  the  former ;   for  I  conceive  that  those  Courts  would 
direct  a  clause  similar  to  the  one  in  question.     Now,  let  us 
suppose  that  this  had  been  a  lease  granted  by  Lady  Vernon, 
in  which  case  it  has  not  been  denied  that  it  would  be  ac- 
cording to  the  power ;  because,  as  the  estate  moved  from 
her  Ladyship,  she  would  not  have  been  a  stranger ;  and  as 
the  construction  of  the  power  would  be  more  iu  favor  of 
the  lessee  : — the  lease,  in  its  present  terms,  would  be  consi- 
dered to  be  valid :  and  there  can  be  no  different  construc- 
tion of  the  same  words ;  for  in  both  cases,  it  must  depend 
on  the  intention  of  the  parties  who  used  them  in  the  settle- 
ment.    Then,  the  lessees  are  purchasers  for  a  valuable  con- 
sideration, under  that  settlement ;  and,   upon  the  faith  of  the 
power  contained  therein,  have  paid  the  value  of  the  estate, 
proportionate  to  the  term  demised  to  them,  except  the  small 
rent  and  the  duties ;  and  we  are  therefore  bound  to  protect 
their  interests,  if  consistently  with  the  terms  of  the  power 
and  the  circumstances  of  the  case,  we  can  do  so: — and 
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most  assuredly,  every  Court  must  feel  inclined  to  support.       1821.. 

the  lease,  which  has  been  executed  by  Lord  Vernon  to  the        2^*"i. 
.  Smith 

plaintiff  in  error.      The  clause  objected  to  is  reasonable,  v. 

and  perfectly  calculated  to  secure  the  rent — it  is  inserted  in  a. 

all  general  leases — it  is  sanctioned  by,  Parliament — it  is,.  **"•■*•■ 
as  I  conceive,  agreeable  to  the  proceedings  in  Courts  of. 
Equity,  which  act  on  the  intention  of  parties,  collected, 
from  the  instruments  executed  by  them— and  it  is  con-, 
sistent  with  all  the  other  leases  in  the  family,  made  under 
similar  powers. 

Under  these  circumstances,  therefore,  I. confess,  that,  on- 
further  and  better  consideration  of  this  case,  I  am  of 
opinion  that  this  lease  is  valid;  and  that  it  is,  as  now 
worded,  a  good  execution  of  the  power,,  according  to  the 
intention  of  the  parties  to  the  deed  of  settlement. 

* 

Lord  Chief  Justice  Dallas. — In  answer  to  the  question 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  lease 
in  question  is  iuvalid,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  have  been  made.  The  first  is  founded  on 
the  extension  of  the  time  for  payment  of  the  rent  by  fifteen 
days  ;  and  the  second,  on  the  clause  providing  that  there  be 
no  sufficient  distress  to  be  found  on  the  premises.  The  case 
has  been  argued  at  the  bar  and  considered  by  the  learned 
Judges,  on  the  double  ground  of  authority .  and  principle, 
and  to  each  of  those  I  shall  separately  advert. 

And  first,  as  to  the  fifteen  days. — I  consider,  that  on  this 
point  this  case  is  untouched  by  authority ;  at  least,  that 
there  is  no  "decision  entitled  to  be  regarded  as  an  authority, 
by  which  it  is  to  be  governed.  The  case  of  Doe,  d.  Cowper 
v.  Fernet/,  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 
although  other  objections  were  taken,  this  was.  not. .  On  that 
case,  1  think,  with  great  deference,  a  great  deal  too  much 
stress  has  been  laid ;  for  without  saying,  at  present,  whether 
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.1821.        quite  obvious.    The  power  itself  being  only  to  secure  the 
Smith        payment  of  rent,  a  Court  of  Equity,  acting  on  reasonable 
«•  grounds,  has  always  held  it  to  be  satis&ed  by  payment  of  the 

d.  '  rent  in  arrear,  and  costs ;  because  the  clause  being  merely  to 
JiataT.  gecure  the  rent  to  the  reversioner,  it  ought  not  to  be  per- 
mitted to  destroy  the  interest  granted  to  the  lessee.  Such 
was  always  the  principle  on  which  the  Courts  of  Equity 
acted ;  and  now  the  Legislature,  by  the  statute  4  Geo.  £. 
(an  act  expressly  passed  in  aid  of  landlords),  has  transferred 
it  into  the  law,  which  must  be  considered  as  a  legislative 
recognition,  that  the  condition  of  the  clause  is  reasonable 
and  proper,  and  it  ought  to  be  a  sufficient  authority  for 
sanctioning  its  insertion  in  the  execution  of  a  general  power 
to  demise,  requiring  only  a  clause  of  re-entry  for  non-paj- 
ment  of  the  rent. 

I  beg  here  again  to  request  your  Lordships'  attention  to 
the  observations  which  I  have  before  made  on  the  proceed- 
ings of  Courts  of  Equity,  as  they  apply  to  this  head  as  well 
as  to  the  former ;   for  I  conceive  that  those  Courts  would 
direct  a  clause  similar  to  the  one  in  question.     Now,  let  us 
suppose  that  this  had  been  a  lease  granted  by  Lady  Vernon> 
in  which  case  it  has  not  been  denied  that  it  would  be  ac- 
cording to  the  power ;  because,  as  the  estate  moved  from 
her  Ladyship,  she  would  not  have  been  a  stranger ;  and  as 
the  construction  of  the  power  would  be  more  in  favor  of 
the  lessee  : — the  lease,  in  its  present  terms,  would  be  consi- 
dered to  be  valid :  and  there  can  be  no  different  construc- 
tion of  the  same  words ;  for  in  both  cases,  it  must  depend 
on  the  intention  of  the  parties  who  used  them  in  the  settle- 
ment.    Then,  the  lessees  are  purchasers  for  a  valuable  con- 
sideration, under  that  settlement ;  and,   upon  the  faith  of  the 
power  contained  therein,  have  paid  the  value  of  the  estate, 
proportionate  to  the  term  demised  to  them,  except  the  small 
rent  and  the  duties ;  and  we  are  therefore  bound  to  protect 
their  interests,  if  consistently  with  the  terms  of  the  power 
and  the  circumstances  of  the  case,  we  can  do  so: — and 
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most  assuredly,  every  Court  must  feel  inclined  to  support, 
the  lease,  which  has  been  executed  by  Lord  Vernon  to  the 
plaintiff  in  error.      The  clause  objected  to  is  reasonable, 
and  perfectly  calculated  to  secure  the  rent — it  is  inserted  in 
all  general  leases — it  is  sanctioned  by  Parliament — it  is,, 
as  I  conceive,  agreeable  to  the  proceedings  in  Courts  of. 
Equity,  which  act  on  the  intention  of  parties,  collected, 
from   the    instruments  executed  by  theqa— and  it   is  con-, 
sistent  with   all  the  other  leases  in  the  family,  made  under 
similar  powers. 

Under  these  circumstances,  therefore,  I. confess,  that,  on- 
further  and  better  consideration  of  this  case,  I  am  of 
opinion  that  this  lease  is  valid;  and  that  it  is,  as  now 
worded,  a  good  execution  of  the  power,,  according  to  the 
intention  of  the  parties  to  the  deed  of  settlement. 


1821, 


Smith 

v. 

Dob, 

<L 

J*ESBT». 


Lord  Chief  Justice  Dallas. — In  answer  to  the  question 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  lease 
in  question  is  iuvalid,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  have  been  made.  The  first  is  founded  on 
the  extension  of  the  time  for  payment  of  the  rent  by  fifteen 
days ;  and  the  second,  on  the  clause  providing  that  there  be 
no  sufficient  distress  to  be  found  on  the  premises.  The  case 
has  been  argued  at  the  bar  and  considered  by  the  learned 
Judges,  on  the  double  ground  of  authority .  and  principle, 
and  to  each  of  those  I  shall  separately  advert. 

And  first,  as  to  the  fifteen  days. — I  consider,  that  on  this 
point  this  case  is  untouched  by  authority ;  at  least,  that 
there  is  no 'decision  entitled  to  be  regarded  as  an  authority, 
by  which  it  is  to  be  governed.  The  case  of  Doe,  d.  Cowper 
v.  Verney,  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 
although  other  objections  were  taken,  this  was.  not. .  On  that 
case,  1  think,  with  great  deference,  a  great  deal  too  much 
stress  has  been  laid  \  for  without  saying,  at  present,  whether 
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1821.        quite  obvious.    The  power  itself  being  only  to  secure  the 
Smith        payment  of  rent,  a  Court  of  Equity,  acting  on  reasonable 
«•  grounds,  has  always  held  it  to  be  satis&ed  by  payment  of  the 

d.  '  rent  in  arrear,  and  costs ;  because  the  clause  being  merely  ts 
JiBtaT.  8ecu(€  t|,e  rent  to  the  reversioner,  it  ought  not  to  be  per- 
mitted to  destroy  the  interest  granted  to  the  lessee.  Such 
was  always  the  principle  on  which  the  Courts  of  Equity 
acted ;  and  now  the  Legislature,  by  the  statute  4  Geo.  £. 
(an  act  expressly  passed  in  aid  of  landlords),  has  transferred 
it  into  the  law,  which  must  be  considered  as  a  legislative 
recognition,  that  the  condition  of  the  clause  is  reasonable 
and  proper,  and  it  ought  to  be  a  sufficient  authority  for 
sanctioning  its  insertion  in  the  execution  of  a  general  power 
to  demise,  requiring  only  a  clause  of  re-entry  for  nou-paj- 
ment  of  the  rent. 

I  beg  here  again  to  request  your  Lordships'  attention  to 
the  observations  which  I  have  before  made  oo  the  proceed- 
ings of  Courts  of  Equity,  as  they  apply  to  this  head  as  well 
as  to  the  former ;  for  I  conceive  that  those  Courts  would 
direct  a  clause  similar  to  the  one  in  question.  Now,  let  us 
suppose  that  this  had  been  a  lease  granted  by  Lady  Vernon, 
in  which  case  it  has  not  been  denied  that  it  would  be  ac- 
cording to  the  power ;  because,  as  the  estate  moved  from 
her  Ladyship,  she  would  not  have  been  a  stranger ;  and  as 
the  construction  of  the  power  would  be  more  iu  favor  of 
the  lessee  : — the  lease,  in  its  present  terms,  would  be  consi- 
dered to  be  valid :  and  there  can  be  no  different  construc- 
tion of  the  same  words ;  for  in  both  cases,  it  must  depend 
on  the  intention  of  the  parties  who  used  them  in  the  settle- 
ment. Then,  the  lessees  are  purchasers  for  a  valuable  con- 
sideration, under  that  settlement ;  and,  upon  the  faith  of  the 
power  contained  therein,  have  paid  the  value  of  the  estate, 
proportionate  to  the  term  demised  to  them,  except  the  small 
rent  and  the  duties ;  and  we  are  therefore  bound  to  protect 
their  interests,  if  consistently  with  the  terms  of  the  power 
and  the  circumstances  of  the  case,  we  can  do  so: — and 
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moat  assuredly,  every  Court  must  feel  inclined  to  support, 
the  lease,  which  has  been  executed  by  Lord  Vernon  to  the 
plaintiff  in  error.      The  clause  objected  to  is  reasonable, 
and  perfectly  calculated  to  secure  the  rent — it  is  inserted  in 
all  general,  leases — it  is  sanctioned  by,  Parliament — it  is,, 
as  I  conceive,  agreeable  to  the  proceedings  in  Courts  of. 
Equity,  which  act  on  the  intention  of  parties,  collected, 
from   the   instruments  executed  by.  them— and  it   is  con-, 
sistent  with   all  the  other  leases  in  the  family,  made  nnder 
similar  powers. 

Under  these  circumstances,  therefore,  I. confess,  that,  on. 
further  and  better  consideration  of  this  case,  I  am  of 
opinion  that  this  lease  is  valid ;  and  that  it  is,  as  now 
worded,  a  good  execution  of  the  power,,  according  to  the 
intention  of  the  parties  to  the  deed  of  settlement. 


1821, 


Smith 

v. 
Dob, 

<L 
Jabssy*. 


Lord  Chief  Justice  Dallas.— In  answer  to  the  question, 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  lease 
ki  question  is  iuvalid,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  have  been  made.  The  first  is  fouuded  on 
the  extension  of  the  time  for  paymeut  of  the  rent  by  fifteen 
days ;  and  the  second,  on  the  clause  providing  that  there  be 
no  sufficient  distress  to  be  found  on  the  premises.  The  case 
has  been  argued  at  the  bar  and  considered  by  the  learned 
Judges,  on  the  double  ground  of  authority .  and  principle, 
and  to  each  of  those  I  shall  separately  advert. 

And  first,  as  to  the  fifteen  days. — I  consider,  that  on  this 
point  this  case  is  untouched  by  authority ;  at  least,  that 
there  is  no 'decision  entitled  to  be  regarded  as  an  authority, 
by  which  it  is  to  be  governed.  The  case  of  Doe,  d.  Cowper 
v.  Vernty,  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 
although  other  objections  were  taken,  this  was  not. .  On  that 
case,  1  think,  with  great  defereuce,  a  great  deal,  too  much 
stress  has  been  laid ;  for  without  saying,  at  present,  whether 
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.1621.        quite  obvious.    The  power  itself  being  only  to  secure  tbt 
Smith        payment  of  rent,  a  Court  of  Equity,  acting  on  reasonable 
*•  grounds,  has  always  held  it  to  be  satisfied  by  payment  of  the 

d.  '  rent  in  arrear,  and  costs ;  because  the  clause  being  merely  U 
JifttiT.  secure  the  rent  to  the  reversioner,  it  ought  not  to  be  per- 
mitted to  destroy  the  interest  granted  to  the  lessee.  Such 
was  always  the  principle  on  which  the  Courts  of  Equity 
acted ;  and  now  the  Legislature,  by  the  statute  4  Geo.  2. 
(an  act  expressly  passed  in  aid  of  landlords),  has  transferred 
it  into  the  law,  which  must  be  considered  as  a  legislative 
recognition,  that  the  condition  of  the  clause  is  reasonable 
and  proper,  and  it  ought  to  be  a  sufficient  authority  for 
sanctioning  its  insertion  in  the  execution  of  a  general  power 
to  demise,  requiring  only  a  clause  of  re-entry  for  non-pay- 
ment of  the  rent. 

I  beg  here  again  to  request  your  Lordships'  attention  to 
the  observations  which  I  have  before  made  on  the  proceed- 
ings of  Courts  of  Equity,  as  they  apply  to  this  head  as  well 
as  to  the  former ;   for  I  conceive  that  those  Courts  would 
direct  a  clause  similar  to  the  one  in  question.     Now,  let  us 
suppose  that  this  had  been  a  lease  granted  by  Lady  Vernon, 
in  which  case  it  has  not  been  denied  that  it  would  be  ac- 
cording to  the  power ;  because,  as  the  estate  moved  from 
her  Ladyship,  she  would  not  have  been  a  stranger ;  and  as 
the  construction  of  the  power  would  be  more  iu  favor  of 
the  lessee  : — the  lease,  in  its  present  terms,  would  be  consi- 
dered to  be  valid :  and  there  can  be  no  different  construc- 
tion of  the  same  words ;  for  in  both  cases,  it  must  depend 
on  the  intention  of  the  parties  who  used  them  in  the  settle- 
ment.    Then,  the  lessees  are  purchasers  for  a  valuable  con- 
sideration, under  that  settlement ;  and,   upon  the  faith  of  the 
power  contained  therein,  have  paid  the  value  of  the  estate, 
proportionate  to  the  term  demised  to  them,  except  the  small 
rent  and  the  duties ;  and  we  are  therefore  bound  to  protect 
their  interests,  if  consistently  with  the  terms  of  the  power 
and  the  circumstances  of  the  case,  we  can  do  so: — and 
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moat  assuredly,  every  Court  must  feel  inclined  to  support, 
the  lease,  which  has  been  executed  by  Lord  Vernon,  to  the 
plaintiff  in  error.      The  clause  objected  to  is  reasonable, 
and  perfectly  calculated  to  secure  the  rent — it  is  inserted  in 
all  general  leases — it  is  sanctioned  by,  Parliament — it  is,, 
as  I  conceive,  agreeable  to  the  proceedings  in  Courts  of. 
Equity,  which  act  on  the  intention  of  parties,  collected, 
from   the   instruments  executed  by  them— and   it   is  con-, 
sistent  with   all  the  other  leases  in  the  family,  made  under 
similar  powers. 

Under  these  circumstances,  therefore,  I. confess,  that,  on 
further  and  better  consideration  of  this  case,  I  am  of 
opinion  that  this  lease  is  valid;  and  that  it  is,  as  now 
worded,  a  good  execution  of  the  power,,  according  to  the 
intention  of  the  parties  to  the  deed  of  settlement. 


1821. 


Smith 

v. 

Dob, 

<L 

J*BSSY*. 


Lord  Chief  Justice  Dallas.— In  answer  to  the  question 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  lease 
in  question  is  iuvalid,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  have  been  made.  The  first  is  founded  on 
the  extension  of  the  time  for  payment  of  the  rent  by  fifteen 
days ;  and  the  second,  on  the  clause  providing  that  there  be 
no  sufficient  distress  to  be  found  on  the  premises.  The  case 
has  been  argued  at  the  bar  and  considered  by  the  learned 
Judges,  on  the  double  ground  of  authority .  and  principle, 
and  to  each  of  those  I  shall  separately  advert. 

And  first,  as  to  the  fifteen  days. — I  consider,  that  on  this 
point  this  case  is  untouched  by  authority ;  at  least,  that 
there  is  no 'decision  entitled  to  be  regarded  as  an  authority, 
by  which  it  is  to  be  governed.  The  case  of  Doe,  d.  Cowper 
v.  Fernet/,  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 
although  other  objections  were  taken,  this  was  not. .  On  that 
case,  1  think,  with  great  deference,  a  great  deal  too  much 
stress  has  been  laid ;  for  without  saying,  at  present,  whether 
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.1621.        quite  obvious.    The  power  itself  being  only  to  secure  tbt 
Smith        payment  of  rent,  a  Court  of  Equity,  acting  on  reasonable 
*•  grounds,  has  always  held  it  to  be  satisfied  by  payment  of  the 

d.  '  rent  in  arrear,  and  costs ;  because  the  clause  being  merely  U 
Jaasrc.  secure  the  rent  to  the  reversioner,  it  ought  not  to  be  per- 
mitted to  destroy  the  interest  granted  to  the  lessee.  Such 
was  always  the  principle  on  which  the  Courts  of  Equity 
acted ;  and  now  the  Legislature,  by  the  statute  4  Geo.  2. 
(an  act  expressly  passed  in  aid  of  landlords),  has  transferred 
it  into  the  law,  which  must  be  considered  as  a  legislative 
recognition,  that  the  condition  of  the  clause  is  reasonable 
and  proper,  and  it  ought  to  be  a  sufficient  authority  for 
sanctioning  its  insertion  in  the  execution  of  a  general  power 
to  demise,  requiring  only  a  clause  of  re-entry  for  non-pay- 
ment of  the  rent. 

I  beg  here  again  to  request  your  Lordships'  attention  to 
the  observations  which  I  have  before  made  oo  the  proceed- 
ings of  Courts  of  Equity,  as  they  apply  to  this  head  as  well 
as  to  the  former ;   for  I  conceive  that  those  Courts  would 
direct  a  clause  similar  to  the  one  in  question.     JNow,  let  us 
suppose  that  this  had  been  a  lease  granted  by  Lady  Vernon, 
in  which  case  it  has  not  been  denied  that  it  would  be  ac- 
cording to  the  power ;  because,  as  the  estate  moved  from 
ber  Ladyship,  she  would  not  have  been  a  stranger ;  and  as 
the  construction  of  the  power  would  be  more  in  favor  of 
the  lessee  : — the  lease,  in  its  present  terms,  would  be  consi- 
dered to  be  valid :  and  there  can  be  no  different  construc- 
tion of  the  same  words ;  for  in  both  cases,  it  must  depend 
on  the  intention  of  the  parties  who  used  them  in  the  settle- 
ment.    Then,  the  lessees  are  purchasers  for  a  valuable  con- 
sideration, under  that  settlement ;  and,   upon  the  faith  of  the 
power  contained  therein,  have  paid  the  value  of  the  estate, 
proportionate  to  the  term  demised  to  them,  except  the  small 
rent  and  the  duties ;  and  we  are  therefore  bound  to  protect 
their  interests,  if  consistently  with  the  terms  of  the  power 
and  the  circumstances  of  the  case,  we  can  do  so: — and 
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most  assuredly,  every  Court  must  feel  inclined  to  support, 
the  lease,  which  has  been  executed  by  Lord  Vernon,  to  the 
plaintiff  in  error.      The  clause  objected  to  is  reasonable, 
and  perfectly  calculated  to  secure  the  rent — it  is  inserted  in 
all  general  leases — it  is  sanctioned   by  Parliament — it  is,, 
as  I  conceive,  agreeable  to  the  proceedings  in  Courts  of. 
Equity,  which  act  on  the  intention  of  parties,  collected, 
from   the   instruments  executed  by.  theni— and  it   is  con-, 
sistent  with   all  the  other  leases  in  the  family,  made  under 
similar  powers. 

Under  these  circumstances,  therefore,  I. confess,  that,  on 
further  and  better  consideration  of  this  case,  I  am  of 
opinion  that  this  lease  is  valid;  and  that  it  is,  as  now 
worded,  a  good  execution  of  the  power,,  according  to  the 
intention  of  the  parties  to  the  deed  of  settlement. 


1821. 


Smith 

v. 
Dob, 

<L 
Jabs  by*. 


Lord  Chief  Justice  Dallas.— In  answer  to. the  question 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  lease 
in  question  is  iuvalid,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  have  been  made.  The  first  is  founded  on 
the  extension  of  the  time  for  payment  of  the  rent  by  fifteen 
days ;  and  the  second,  on  the  clause  providing  that  there  be 
no  sufficient  distress  to  be  found  on  the  premises.  The  case 
has  been  argued  at  the  bar  and  considered  by  the  learned 
Judges,  on  the  double  ground  of  authority .  and  principle, 
and  to  each  of  those  I  shall  separately  advert. 

And  first,  as  to  the  fifteen  days. — I  consider,  that  on  this 
point  this  case  is  untouched  by  authority ;  at  least,  that 
there  is  no 'decision  entitled  to  be  regarded  as  an  authority, 
by  which  it  is  to  be  governed.  The  case  of  Doe,  d.  Cowper 
v.  Verney,  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 
although  other  objections  were  taken,  this  was.  not. .  On  that 
case,  1  think,  with  great  defereuce,  a  great  deal,  too  much 
stress  has  been  laid ;  for  without  saying,  at  present,  whether 
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1621.        quite  obvious.    The  power  itself  being  only  to  secure  tbt 

Smith        payment  of  rent,  a  Court  of  Equity,  acting  on  reasonable 

*•  grounds,  has  always  held  it  to  be  satisfied  by  payment  of  the 

d.  '        rent  in  arrear,  and  costs ;  because  the  clause  being  merely  U 

JsawK*       8ecure  the  rent  to  the  reversioner,  it  ought  not  to  be  per- 

mitted  to  destroy  the  interest  granted  to  the  lessee.     Such 

was  always  the  principle  on  which  the  Courts  of  Equity 

acted ;   and  now  the  Legislature,  by  the  statute  4  Geo.  2. 

(an  act  expressly  passed  in  aid  of  landlords),  has  transferred 

it  into  the  law,  which  must  be  considered   as   a  legislative 

recognition,  that  the  condition  of  the  clause  is  reasonable 

and  proper,  and  it  ought  to  be   a  sufficient  authority  for 

sanctioning  its  insertion  in  the  execution  of  a  general  power 

to  demise,  requiring  only  a  clause  of  re-entry  for  non-paj- 

ment  of  the  rent. 

I  beg  here  again  to  request  your  Lordships'  attention  to 
the  observations  which  I  have  before  made  on  the  proceed- 
ings of  Courts  of  Equity,  as  they  apply  to  this  head  as  well 
as  to  the  former ;   for  I  conceive  that  those  Courts  would 
direct  a  clause  similar  to  the  one  in  question.     Now,  let  us 
suppose  that  this  had  been  a  lease  granted  by  Lady  Vernon, 
in  which  case  it  has  not  been  denied  that  it  would  be  ac- 
cording to  the  power ;  because,  as  the  estate  moved  from 
ber  Ladyship,  she  would  not  have  been  a  stranger ;  and  as 
the  construction  of  the  power  would  be  more  in  favor  of 
the  lessee  : — the  lease,  in  its  present  terms,  would  be  consi- 
dered to  be  valid :  and  there  can  be  no  different  construc- 
tion of  the  same  words ;  for  in  both  cases,  it  must  depend 
on  the  intention  of  the  parties  who  used  them  in  the  settle- 
ment.    Then,  the  lessees  are  purchasers  for  a  valuable  con- 
sideration, under  that  settlement ;  and,   upon  the  faith  of  the 
power  contained  therein,  have  paid  the  value  of  the  estate, 
proportionate  to  the  term  demised  to  them,  except  the  small 
rent  and  the  duties ;  and  we  are  therefore  bound  to  protect 
their  interests,  if  consistently  with  the  terms  of  the  power 
and  the  circumstances  of  the  case,  we  can  do  so : — and 
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moat  assuredly,  every  Court  must  feel  inclined  to  support, 
the  lease,  which  has  been  executed  by  Lord  Vernon  to  the 
plaintiff  in  error.      The  clause  objected  to  is  reasonable, 
and  perfectly  calculated  to  secure  the  rent — it  is  inserted  in 
all  general  leases — it  is  sanctioned  by,  Parliament — it  is,, 
as  I  conceive,  agreeable  to  the  proceedings  in  Courts  of. 
Equity,  which  act  on  the  intention  of  parties,  collected, 
from   the    instruments  executed  by.  theqa— and  it   is  con-, 
sistent  with   all  the  other  leases  in  the  family,  made  under 
similar  powers. 

Under  these  circumstances,  therefore,  I. confess,  that,  on- 
further  and  better  consideration  of  this  case,  I  am  of 
opinion  that  this  lease  is  valid;  and  that  it  is,  as  now 
worded,  a  good  execution  of  the  power,,  according  to  the 
intention  of  the  parties  to  the  deed  of  settlement. 


1821. 


Smith 

v. 
Dob, 

<L 
Jarsbt*. 


Lord  Chief  Justice  Dallas.— In  answer  to  the  question 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  lease 
ki  question  is  iuvalid,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  have  been  made.  The  first  is  fouuded  on 
the  extension  of  the  time  for  paymeut  of  the  rent  by  fifteen 
days ;  and  the  second,  on  the  clause  providing  that  there  be 
no  sufficient  distress  to  be  found  on  the  premises.  The  case 
has  been  argued  at  the  bar  and  considered  by  the  learned 
Judges,  on  the  double  ground  of  authority .  and  principle, 
and  to  each  of  those  I  shall  separately  advert. 

And  first,  as  to  the  fifteen  days. — I  consider,  that  on  this 
point  this  case  is  untouched  by  authority ;  at  least,  that 
there  is  no 'decision  entitled  to  be  regarded  as  an  authority, 
by  which  it  is  to  be  governed.  The  case  of  Doe,  d.  Cowper 
v.  Verney,  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 
although  other  objections  were  taken,  this  was  not.  .  On  that 
case,  1  think,  with  great  deference,  a  great  deal,  too  much 
stress  has  been  laid ;  for  without  saying,  at  present,  whether 
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1621.        quite  obvious.    The  power  itself  being  only  to  secure  tbt 

Smith        payment  of  rent,  a  Court  of  Equity,  acting  on  reasonable 

*•  grounds,  has  always  held  it  to  be  satisfied  by  payment  of  the 

d.  '         rent  in  arrear,  and  costs ;  because  the  clause  being  merely  U 

secure  the  rent  to  the  reversioner,  it  ought  not  to  be  per- 

mitted  to  destroy  the  interest  granted  to  the  lessee*     Such 

was  always  the  principle  on  which  the  Courts  of  Equity 

acted ;   and  now  the  Legislature,  by  the  statute  4  Geo.  2. 

(an  act  expressly  passed  in  aid  of  landlords),  has  transferred 

it  into  the  law,  which  must  be  considered   as   a  legislative 

recognition,  that  the  condition  of  the  clause  is  reasonable 

and  proper,  and  it  ought  to   be   a  sufficient  authority  for 

sanctioning  its  insertion  in  the  execution  of  a  general  power 

to  demise,  requiring  only  a  clause  of  re-entry  for  non-paj- 

ment  of  the  rent. 

I  beg  here  again  to  request  your  Lordships9  attention  to 
the  observations  which  I  have  before  made  on  the  proceed- 
ings of  Courts  of  Equity,  as  they  apply  to  this  head  as  well 
as  to  the  former ;   for  I  conceive  that  those  Courts  would 
direct  a  clause  similar  to  the  one  in  question.     Now,  let  us 
suppose  that  this  had  been  a  lease  granted  by  Lady  Vernon, 
in  which  case  it  has  not  been  denied  that  it  would  be  ac- 
cording to  the  power ;  because,  as  the  estate  moved  from 
ber  Ladyship,  she  would  not  have  been  a  stranger ;  and  as 
the  construction  of  the  power  would  be  more  iu  favor  of 
the  lessee : — the  lease,  in  its  present  terms,  would  be  consi- 
dered to  be  valid :  and  there  can  be  no  different  construc- 
tion of  the  same  words ;  for  in  both  cases,  it  must  depend 
on  the  intention  of  the  parties  who  used  them  in  the  settle- 
ment.    Then,  the  lessees  are  purchasers  for  a  valuable  con- 
sideration, under  that  settlement ;  and,   upon  the  faith  of  the 
power  contained  therein,  have  paid  the  value  of  the  estate, 
proportionate  to  the  term  demised  to  them,  except  the  small 
rent  and  the  duties ;  and  we  are  therefore  bound  to  protect 
their  interests,  if  consistently  with  the  terms  of  the  power 
and  the  circumstances  of  the  case,  we  can  do  so: — and 


Lord  Chief  Justice  Dallas-— I*  am  to  the 
proposed  by  jour  Lordahips,  Iaaof  opinion  that  the 
in  question  is  invalid,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  have  bee*  Bade.  The  first  is  fended  on 
the  extension  of  the  tine  far  payment  of  the  rest  by  fifteen 
days ;  and  the  second,  on  the  clause  firoriding  that  there  be 
no  sufficient  distress  to  be  found  on  the  pmniirs  The 
has  been  argued  at  the  bar  and  considered  by  the 
Judges,  on  the  double  grand  of  authority  and  principle, 
and  to  each  of  those  I  shall  separately  advert. 

And  6rst,  as  to  the  fifteen  days- — I  consider,  that  on  this 
point  this  case  is  untiiuihd  by  authority ;  at  least,  that 
there  is  no 'decision  entitled  to  be  regarded  as  an  authority, 
by  which  it  is  to  be  governed.  The  case  of  Doe,  d.  Comrper 
v.  Vtrney,  is  of  a  negative  nature,  that  is,  it  is  one  in  which, 
although  other  objections  were  taken,  this  was  not.  On  that 
case,  1  think,  with  great  deference,  a  great  deal  too  asuch 
stress  has  been  laid;  far  without  tuying,  at  present,  whether 
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most  assuredly,  every  Court  must  fed  inriinrri  to  support 
the  lease,  which  has  been  executed  by  Lord  fcrmom  to  the 
plaintiff  in  error.      The  clause  objected  to  is  reasonable,  jr. 

and  perfectly  calculated  to  secure  the  rent — it  is  inserted  in 
all  general  leases — it  is  sanctioned  by  Parhament — k  is 
as  I  conceive,  agreeable  to  the  prorrrrlingi  in  Courts  of 
Equity,  •  which  act  on  the  intention  of  parties,  collected 
from  the  instruments  executed  by  them  and  it  is 
sistent  with  all  the  other  leases  in  the  feauuy,  aaade 
similar  powers. 

Under  these  circumstances,  therefore,  I  confess,  that, 
further  and  better    consideration    of  this  cane,    I  am 
opinion  that  this  lease  is  valid;    and  that  it  is,   as 
worded,  a  good  execution  of  the  power,  aceonfing  lo  the 
intention  of  the  parties  to  the  deed  of 
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18*1.        the  objection  be  well  or  ill  founded— good  or  bid,  intrift- 

^~~        sically  considered— I  will  only  observe,  diet  when'  it  is  seen 

«•  how  it  weighs  with  many  learned  persons,  now  that  it  is  taken : 

d^         it  seems  to  me  that  it  is  going  a  great  way  to  assume,  that  if 

**■***•      it  had  been  taken  formerly,  it  could  not  have  succeeded; 

— and  much  too  far  to  infer,  that,  not  having  been  taken,  it  is 

to  be  considered  as  proof  that,  by  common  consent,  it  was 

treated  as  not  fit  to  take.    The  more  natural  and  rational 

supposition  I  should  apprehend  to  be,  is,  that  it  was  not 

adverted  to  at  the  time ;  at  least,  this  is  the  opinion  I  should 

form ;  for  I  know  not  on  what  legitimate  ground  of  reasoning 

we  can  assume,  that  what  appears  to  be  deemed  so  important 

now,  was  considered  and  rejected  as  utterly  unfounded  then. 

Still,  however,  giving  to  that  case  all  the  weight  it  is  ftrirty 

entitled  to,  it  is  admitted  to  be  but  negative  authority j  and 

the  question  now  occurring,  and  requiring  positive  decision, 

it  must  be  examined  and  determined  on  express  authority^  if 

there  be  any — if  not,  then  on  principle. 

Such  then  being  the  only  case  to  be  found  aa  applying  to 
the  objection  founded  on  the  fifteen  days,  I  will  next  consider 
the  authorities  applying  to  the  provision  as  to  there  being  no 
sufficient  distress.  Here,  again,  in  support  of  the  validity  of 
the  le^ase,  one  case  only  has  been  cited,  as  bearing  directly 
on  the  point,  viz.  Hotley  v.  Scat.  On  that  case  I  shall  not 
Waste  time  by  dwelling  longer  than,  in  this  last  stage  of  the 
discussion,'  I  feel  to  be  necessary ;  and  therefore,  as  to  the 
imperfection  of  the  report— the  character  of  the  reporter— 
the  insufficiency  and  invalidity  of  the  reasoning,  as  reported — 
and  the  other  grounds  of  objection  made  by  some  of  the  learn- 
ed Judges  with  whom  I  concur  in  opinion, — to  these,  I  shall 
merely  refer ;  repeating  only,  for  myself,  what  I  said  upon  a 
former  occasion,  and  from  which  I  am  not  disposed,  on  reflec- 
tion, to  retract.  The  particular  point  now  under  consider- 
ation, does  not  appear  to  have  been  adverted  to  in  that  de- 
cision, reported  as  it  is ;  still,  as  it  must  have  been  different 
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if  the  objection  then  and  now  made  had  been  deemed  valid,       1821. 


8  MIT  ^ 


I  think  that,  in  fairness,  I  must  talc?  it,  such  as  it  is,  to  be  a 
case  adverse  to  the  opinion  I  entertain.  .'  «• 

.    Taking  it,  then,  as  such,  and  trying  it  as  an  authority  upon  d. 

<he  ground  of  objection,  to  which,  at  present,  I  am  address-  J**1*** 
tng  my  observations,  viz.  the  extension  of  the  time  to  fifteen 
days,  the  first  objection  to  it  is,  that  it  is  a  single  case,  not 
professiug  to  be  grounded  on  any  which  had  preceded  jit,  nor 
appearing  to  have  been  supported  by  any  that  have  followed 
it ;  but,  on  the  contrary,  the  only  case  which  has  since  ap- 
proached the  question — that  of  Coxe  v.  Day— is  in  direct 
opposition  to  it ;  for  so  I  consider  it,  and  for  reasons  which 
1  shall  presently  give.  I  need  scarcely  add,  that  a  case, 
dissented  from,  as  it  is  now,  by  so  many  learned  Judges,  ad- 
mitted to  be  inconsistent  with  the  decision  in  Coxe  v.  Day, 
and,  at  all  events,  confessedly  at  variance  with  the  observa- 
tions and  reasoning  of  Lord  Ellenborough  throughout  the 
whole  of  the  argument  in  that  case,  can  hardly,  as  mere 
authority,  be  considered  of  much  avail.  In  opposition  to 
Hotlcy  v.  Scot,  as  I  have  said  it  appears  to  me  to  be,  is  the 
case  of  Coxe  v.  Day.  But  here,  again,  I  wish  to  deal  fairly 
with  the  subject  of  authority.  And  though,  to  a  certain  de- 
gree, (and  tto  what  degree  I  shall  presently  examine)  that  case 
must  be  permitted  to  operate,  still,  I  think,  it  is  not  to  be 
relied  on  strictly  as  a  perfect  authority,  even  in  favor  of  my 
view  of  the  subject :  first,  because  if  Hotley  v.  Scot  be 
rightly  reported,  it  would  be  in  opposition  to  Coxe  v.  Day ; 
and  thus  we  should  only  have  case  against  case :  and  further, 
with  respect  to  Coxe  v.  Day,  of  the  two  learned  Judges  of 
the  Court  of  King's  Bench  who  now  support  the  judgment 
of  that  Court,  it  is  disapproved  of  by  one  of  them,  as  to  the 
grounds  on  which  it  stands,  and  expressly,  and  in  terms 
dissented  from  by  the  other:  and,  lastly,  because,  being 
a  decision  of  the  same  Court  by  which  this  case  was  in  the 
first  instance  decided,  if  it  be  distinguishable,  as  it  is  con- 
landed  it  is,  then  it  does  not  apply ;  and,  if  not  to  be  dt»- 
vol.  y.  FF 
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tinguished,  nothing  of  authority  can  result  from  the  twd 
cases  decided  by  the  same  Court  in  opposition  to  each 
other. 

To  dispose,  therefore,  of  the  whole  subject  of  authority, 
it  appears  to  me,  that  though  these  cases,  as  cited,  have  aP 
forded  much  matter  for  observation  and  argument,  they 
furnish  nothing  like  authority,  when  correctly  considered,  in  * 
judicial  point  of  view. 

A  word  or  two  only,  before  quitting  this  part  of  the  sub- 
ject, on  what  has  been  much  relied  on,  as  applied  to  the 
objection  of  the  fifteen  days,  tnz.  that  the  prevalence  of  such 
leases,  which  are  according  to  the  general  practice,  is  to  be 
taken  as  evincing  the  sense  of  the  profession,  and  that  great 
mischief  will  result  from  now  holding  the  objection  to  be 
good.     I  undoubtedly  admit  that  such  topics  are  entitled  to 
much  weight,  unless,  if,  when  strictly  examined,  the  practice 
should  be  found  to  have  crept  in  against  principle;  (and  it  is 
Hot  pretended  to  depend  upon  any  positive  authority)  but  I  can 
only  say,  that  being  bound  to  look  at  and  decide  upon  the 
objection,  now  that  it  is  made,  I  must  do  so  upon  principle ; 
and  if  principle  and  practice  are  at  variance,  the  latter  must 
give  way;  and  in  this  case,  as  in  others,  if  the  mischief  be 
extensive,  the  proper  remedy,   if  such  there  be,  must  be 
sought  for  and  applied  elsewhere.    This,  however,  at  most, 
confines  itself  to  the  objection  as  to  the  fifteen  days ;  for, 
with  respect  to  the  clause  of  distress,  it  is  not  pretended  to  be 
founded  upon  usage  or  practice,  and  the  only  decided  case  of 
Coxe  v.  Day,  is  directly  the  other  way,  holding  the  intro- 
duction of  such  a  condition  to  be  an  abuse  of  the  power, 
and  that  therefore  it  rendered  the  lease  void.     As  far  as  the 
argumeut  in  favor  of  the  extension  as  to  the  fifteen  days  it 
founded  with  respect  to  practice,  I  admit  it  must  operate  in 
proportion  to  the  length  of  time  and  number  of  leases,  in  tne 
course  of  which  that  practice  has  been  adopted ;  and  that 
becomes,  for  this  very  reason,  and  in  precisely  the  same  pro- 
portion stronger  against  the  clause  as  to  distress,  inasmuch 
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as  in  all  such  leases,  no  such  clause  is  to  be  found  ;  and  my  1821. 
Brother  Holroyd,  to  whose  labour  of  research  and  profundity  ^T^ 
of  learning  we  are  all  of  us,  at  times,  so  much  indebted,  has  v. 

'nformed  your  Lordships,  that  after  a  labourious  search,  he  d. ' 

has  not  been  able  to  find  in  the  old  books  of  precedents,  Jebbet* 
more  than  one  instance  of  such  a  clause  as  the  present  in  a 
lease,  -and  that  not  appearing  to  have  been  adopted  or  fol- 
lowed up  in  common  use.  Practice,  in  its  favor,  is  there- 
fore not  only  wanting,  but  is,  in  that  respect,  the  other  way ; 
and,  upon  that  point,  practice  and  authority  go  hand-in- 
hand. 

Having   made  these  observations  on  the  authorities,    I 
come  now  to  consider  the  case  on  principle.    • 

And  first,  I  admit,  that  if  the  power  is  to  be  deemed  in- 
definite as  to  time,  and  therefore  to  be  exercised  in  a  reason- 
able manner,  leaving  it  to  the  discretion  of  the  party  by 
whom  it  is  to  be  executed  to  decide  what  is  reasonable,  it 
does  not  appear  to  me,  that  the  giving  fifteen  days,  in  the  way 
in  which  they  are  given,  can  be  considered  as  unreasonable. 
In  truth,  I  deem  it  quite  immaterial  to  any  real  iuterest  of 
the  parties,  or  as  to  any  substantial  effect,  whether  twenty 
shillings  are  to  be  paid  by  the  one,  and  received  by  the  other, 
fifteen  days  sooner  or  later.  And  so,  I  apprehend,  the  party 
might  have  thought,  had  his  attention  been  drawn  to  the 
point.  But  when  I  am  told  of  what  the  party  really  intended, 
as  of  an  independent  and  substantive  intention,  collateral  to 
the  instrument  itself,  and  pre-existent,  having  caused  the 
power  to  be  framed  precisely  as  it  is,  I  can  only  say,  I  take 
the  probability  to  be,  if  we  could  look  to  the  mere  matter  of 
fact,  that  the  party  himself  never  entertained  a  precise  in- 
tention of  any  sort  on  the  occasion.  It  is  said,  that  the  sub- 
stantial purposes  were  to  be  accomplished,  and  that  the  de- 
tail of  execution,  was  of  course  left  to  others.  But  this 
supposed  intention  may  account  for  all  the  difficulties  that 
have  arisen.  Drawn  as  the  power  is,  it  was  probably  sup- 
posed by  professional  persons,  that  the  former  leases  might 
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be  looked  at,  and  the  clause  in  question,  being  found  there, 
was  therefore  adopted— and,  I  agree,  reasonably  adopted,  if 
such  leases  were  to  govern,  or  might  govern.  But  whether 
they  were  so  to  govern  or  not,  is  one  of  the  questions  in  this 
case,  and  which,  if  decided  in  the  affirmative,  trould  support 
the  lease  against  this  objection  as  far  as  it  goes;  and  even  if 
decided  the  other  way,  the  case  will  still  depend  on  the  other 
general  grounds,  and  although  that  objection  be  got  over, 
the  lease  may  yet  be  deemed  invalid.  Fifteen  days,  there- 
fore, if  time  might  be  given,  I  admit,  1  should  consider  as 
not  unreasonably  given. 

In  like  manner,  as  to  the  clause  of  distress,  I  see  no  actual 
injury  likely  to1  result  frbm  it  in  this  particular  case.  I  agree 
with  several  of  the  learned  Judges,  that  it  is  not  probable 
that  twenty  shillings  of  the  half-yearly  rent  would  be  suffered, 
if  demanded,  to  remain  in  arrear,  or,  if  in  arrear,  that  in  the 
case  of  leases  upon  fines,  a  distress  to  the  value  of  twenty 
shillings  would  not  be  found  on  the  premises. 

But  that  is  a  way  of  trying  the  question,  which  is  precluded 
by  the  very  nature  of  the  question  itself.  The  providing  for 
a  particular  event,  not  only  pre-s  up  poses  the  possibility,  but 
even  the  actual  occurrence  of  such  an  event :  it  pre-supposes 
it,  purposely  to  provide  for  it ;  and  it  anticipates  and  adapts 
itself  to  it.  The  question,  therefore,  arises  on  what  the 
parties  have  said  and  done,  not  on  the  reasonableness  of 
doing  it,  or  on  the  sufficiency  or  insufficiency  of  what  may 
have  been  done — the  weight  and  value  of  which  we  are  not 
at  liberty  to  consider ;  and  therefore,  without  looking  out  of 
the  instrument,  but  to  the  instrument  alone,  and  searching  in 
it  for  the  intent,  to  be  collected  from  what  is  there  expressed, 
if  sufficiently  expressed,  we  must  treat  the  question  as  y6ur 
Lordships  desire  us  to  treat  it,  viz.  as  one  of  construc- 
tion, arising  from  the  terms  of  the  instrument,  such  as  it 
is — as  to  what  is  the  legal  effect  of  the  power  authorising 
the  lease ;  or,  in  other  words,  whether  the  terms  of  the  lease 
-being  compared  with  die  power  in  the  deed,  it  is  a  good  tore- 
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cution  of  it ;  and  I  agree,  that  in  looking  at  the  power,  the  1821. 
intention  of  the  party  must  govern,  as  it  is  to  be  collected  smtth 
from  the  whole  instrument,  construed  fairly  and  liberally.  «• 

First,  then,  the  power  directs  a  clause  of  re-entry  for  non-  &  * 

payment  of  rent,  and  for  that  merely.  Nothing  is  said  as  to  **■•«*• 
time — nothing  as  to  distress — nothing  as  to  what  is  reason- 
able — nothing  as  to  what  is  usual — nothing,  in  short,  that 
refers  to  any  former  lease  or  leases  whatever,  so  as  to  furnish 
a  rule.  The  words  "  ancient"  and  "  accustomed,"  are  terms 
to  be  found  in  the  power  as  words  of  reference,  applying  to 
the  rent  to  be  reserved;  but  we  no  where  find  the  words 
"  reasonable  "  and  "  usual/'  as  applicable  to  the  terms  in 
which  the  power  of  re-entry  is  to  be  reserved :  and  therefore 
I  think  the  leases  are  only  referred  to  for  the  purpose  of  as- 
certaining what  were  the  ancient  and  accustomed  rents,  but 
not  for  the  terms  in  which  the  clause  for  re-entry  was  to  be 
worded,  or  for  any  thiug  else.  In  the  other  powers  we  do 
indeed  find  the  words  "  reasonable  "  and  "  usual,"  but  we 
find  them  unconnected  with  any  reference  to  former  leases, 
and  inserted  for  other  objects  and  purposes,  very  distinct  from 
the  object  of  the  required  power  of  re-entry. 

Then,  as  to  the  time  appointed  for  the  payment  of  the  rent. 
That  time  may  be  as  definitively  fixed  by  the  happening  of  an 
event,  as  by  any  express  specification  of  a  given  period,  cannot, 
1  think,  be  denied  ;  and  if  rent  be  made  payable  on  a  parti- 
cular day,  connected  with  a  clause  of  re-entry  for  it  if  not 
paid,  I  can  only  understand  it  to  mean,  if  not  paid  on  the  day 
when  payable.  In  this,  there  is  nothing  ambiguous — nothing 
deficient  —  nothing  to  be  implied  —  nothing  to  complete 
what  is  expressed.  It  has  not  been  argued,  that  if  the  lease 
bad  been  drawn  in  the  very  terms  of  the  power,  it  would  not 
have  been  a  due  and  valid  execution  of  the  power ;  but  it  has 
been  said,  that  the  rent  to  be  reserved  under  the  first  power 
is  merely  nominal;  and  it  has  beeu  asked,  because  in  the 
same  instrument  twenty-eight  days  are  given  for  payment  on 
the  leases  at  rack-rent,  being  a  substantial  and  heavy  rent, 
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before  forfeiture  can  attach  for  non-payment:    could  the 
party  intend  a  provision  so  preposterous  and  harsh,  as  that 
a  forfeiture  should  become  the  immediate  consequence  of 
a  half-yearly  rent  of  twenty-shillings  falling  into  arrear  ?    To 
that,  I  answer,  that  this  suggestion  of  hardship  appears  to 
me  to  be  mere  imagination,  and  nothing  more ;  for  what  real 
hardship  is  there  in  making  an  estate  liable  to  forfeiture  for 
non-payment  of  a  sum  so  small,  as,  from  its  very  smallness, 
not  to  require  time  to  be  given  to  pay  it  i    Fifteen  days  were 
scarcely  necessary  to  put  a  party  into  a  condition  to  pay 
twenty  shillings :  and  further,  why  it  should  be  left  to  the 
person  who  was  to  receive  the  rent,  to  judge  of  what  time  was 
to  be  given,  where  no  time  is  mentioned,  rather  than  where 
the  party  has  herself  extended  it  to  twenty-eight  days,  I  am 
at  a  loss  to  conceive.     If  I  were  at  liberty,  therefore,  to  con- 
jecture as  to  the  intent,  independently  of  the  words  made 
use  of,  my  conjecture  would  be,  that  the  maker  of  the  deed 
intended  that  there  should  be  an  indulgence  given  where  the 
rack-rent  was  reserved,  therefore  she  so  expressed  herself; 
but  as  to  the  small  rent,  she  meant  nothing  of  the  sort,  or 
beyond  what  she  has  said,  and  therefore  was  intentionally 
silent,  whereby  she  has  excluded  the  possibility  of  supposing 
that  any  time  was  meant  to  be  given,  still,  less,  that  she  had 
left  it  open  to  the  discretion  of  another  to  decide  for  her, 
what  she  could  quite  as  well  have  decided  for  herself.    In 
this  particular  case,  perhaps,  the  time  may  be  of  no  material 
consequence  to  the  parties  either  way,   but  as  applying  to 
future  cases,  and  involving  principles  applicable  to  the  con- 
struction of  all  instruments,  it  becomes  of  real  magnitude 
and  importance ;  and,  on  that  account,  it  weighs  very  con- 
siderably with  me  in  forming  my  judgment  in  this  case.     It  is 
not  in  the  operation  of  the  clause,  as  it  would  apply  to  the 
lease,  treated  as  a  valid  lease,  that  any  difficulty  arises,  but 
in  the  application  of  the  lease  to  the  power,  with  a  view  to 
try  the  validity  of  the  lease.     But  for  the  sake  of  the  argu- 
ment, I  will  suppose  the  question  to  be,  whether  the  power 
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.might  not,  from  its  general  terms,  be  so  construed  as  to  im- 
4ply  a  reasonable  discretion, to  have  been  intended  as  to  time, 
.although  that  would  be  begging  the  question — making  the 
.power  m  that  view  a  definite,  and  not  an  indefinite  one — in 
such  case  I  would  ask,  who  is  to  judge  what  would  be  a  rea- 
sonable time  ?     Overlooking,  for  the  present,  all  the  other 
difficulties  that  may  arise  in  this  respect,  if  I  were  to  take  for 
answer — the  competent  tribunal,  according  to  the  nature  of 
.the  case — it  must  be  then  a  question,  what  would  be  a  com- 
petent tribunal  ?     On  the  trial  of  this  question,  was  it  the 
Jury  or  the  Judge?    And  again,  in   the  result,  if  it  were 
possible  to  ascertain  which  of  the  two  might  be  the  com- 
petent tribunal,  still,  that  result  could  only  be  attained,  as 
now,  through  the  means  of  a  doubtful  and  ruinous  contro- 
versy.   This  uncertainty  as  to  tribunal,  with  the  additional 
( uncertainty  as  to  result— r that  result  depending  on  the  un- 
certainty of  opinion,  which  must  necessarily  be  different  witfi 
different  men,  of  which   these  proceedings  have,  in  every 
stage,  and  in  this  House  in  particular,  afforded  ample  proof 
and  a  striking  instance — are  a  sufficient  ground  for  rejecting 
so  mischievous  a  notion,     On  the  other  hand,  all  incoa- 
>  veniences  introduced  by  holding  the  power  to  be  indefinite, 
might  and  would   have   been  at  once   avoided,  by  framing 
.die  proviso  in  the  lease  in  the  plain  words  of  the  power 
.  itself.     One  way,  it  would  be  certain :    the  other  opens, 
at  least,  to  much  question :  anc^  it  is  this  substitution  of  un- 
.  certainty  for  certainty— this  vague  rule  of  discretion,  which 
throws  open  the  gate  to  litigation,   that  otherwise  would  be 
closed  and  fastened  against  it — that  constitutes  my  funda- 
mental objection. so  to  understand  and  so  to  construe  this 
power.     If  therefore,  the  question  were,  whether  the  term 
"  reasonable"  should  be  implied  or  not,  I  should  hold  that 
it  ought  not  to  be  implied,  even  if  we  were  at  liberty  to  imply 
it,  in  a  power  framed  as  the  present  is, 

I  come  now  to  the  second  objection  ;  and  though,  in  one 
light,  it  is  the  most  material,  yet,  it  will  not  «be  necessary. 
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fa  this  last  stage  of  the  proceeding,  to  disc**  it  at  any  length. 
I  mean,  flie  restraining  the  right  to  re-enter,  in  the  cue  of 
there  being  no  sufficient  distress  to  be  found  on  die  premises. 
With  respect  to  this,  all  I  hare  hitherto  iud  as  to  tin*, 
applies  with  increase  of  force.  It  is  a  further  dog,  edt 
warranted  bj  die  original  power;  and  it  is  one,  which  does 
not  rest  on  a  possible  speculative  inquiry  merely.  The  cast 
of  Rea9  d.  Powell  v.  King  (a),  so  often  referred  to,  affofrds  a 
practical  comment  on  the  nature  of  such  a  condition ;  for, 
'when  resorted  to  is  a  remedy,  it  shews  the  wrong  which  may 
teMtit  There  the  lessor  of  the  plaintiff  failed,  because  some 
obscure  corner  of  the  primuses  had  not  been  searched;  and 
what  right  has  die  tenant  for  life  to  expote  the  remainder- 
man to  iuch  peril  ? 

Hat  case  is  precisely  this,  and  in  a  similar  proceeding,  the 
effect  Would  bate  been  and  would  again  be  the  same.  The*, 
in  support  of  die  validity  of  this  objection,  the  case  of  Case 
▼.  Day{b),  is,  tt  I  think,  in  point  It  is  so,  as  I  concern,  in 
die  decision,  and  it  is  so,  beyond  all  doubt,  in  what  was  said 
by  Lord  Ellenborongh  throughout  the  whole  argument  in  that 
case,  and  which  leaves  no  room  for  inference.  Whether  that 
case  may  be  fairly  distinguished  or  not  in  any  respect,  1 
bare  already  examined,  aftd  wiH  not  repeat. 

Hie  argument  drawn  from  the  statute  4  Geo.  £.  and  from 
die  general  riotionjof  such  a  clause  being  Considered  as  a 
it/ere  security  for  rent,  was  brought  forward  then  as  now; 
lot  it  was  mentiob^d  bnlytobe  over-ruled,  the  point  not 
appearing  to  die  Court  to  be  sufficiently  tenable  to  admit 
of  discission. 

To  one  o*r  two  oiber  points  I  shall  now  shortly  advert  I 
'tanscafcdy  think,  that  the  question  can  be  reduced  to  one  of 
Wrevetbalnicety ;  btitifitwere,  I  cannot  myself  perceive  the 
difference  ttken  in  this  case  between  die  words  "on"  and  "for." 
"For  non-payment  of  tent,*  I  consider  to  be  equivalent  to  "om 
'noto-payment  of  rent;*  I  have,  however,  no  hesitation  in  ad- 

(«)  Forot.  19.  (*)  13  East,  lie. 
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jutting  that  <m  and  /or  may  be  sometimes  different,  and  1821. 
sometimes  synonymous  in  sense,  this  depending  on  the  con*  a~£1 
text  and  subject-matter.    But  looking  at  the  subject-matter,  v. 

and  taking  the  whole  of  this  instrument  into  consideration,  4. 

I  think  there  is  no  reason  for  distinguishing  them  on  the 
present  occasion.  In  like  manner,  as  to  the  term  "beneficial," 
I  conceive  it  to  refer  to  the  lessor  or  the  remainder-man,  and 
not  to  the  lessee:  and,  being  so  understood,  if  there  be  any 
weight  in  the  observations  I  have  hitherto  made,  such  a  re- 
nervation  would  be  less  beneficial  to  the  lessor  than  the  diredt 
clause,  unclogged  with  any  conditions  as  to  time  or  distress* 
On  the  argument)  that  under  the  words  of  reference  to  former 
leases  and  reservations,  which  it  was  contended,  must  be 
taken  to  refer  to  them  for  all  purposes,  and  that  therefore 
those  former  leases  might  be  looked  at,  it  seems  to  me,  that 
the  argument  turns  the  other  way. 

The  power  directs  that  there  be  reserved  "  the  ancient  and 
accustomed  rents,  or  as  great  and  beneficial  rents,  duties,  and 
services,  &c  "  thereby  letting  in,  1  admit,  the  former  leases  as 
evidence  of  what  rent  was  ancient  and  accustomed,  and  so, 
<ns  to  duties  and  services :  but  the  deed  following  up  diose 
general  words  with  special  and  particular  words,  shew  the 
inference  that  it  was  not  intended  to  affect  the  clause  as  to 
re-entry,  there  being  particular  words  specially  providing  for 
this  right,  and  in  terms  denoting  how  it  shall  be  reserved, 
it  must  be  taken  to  exdude  them  for  all  other  purposes. 

Havingmentkraed  the  former  leases  as  being  admissible  only 
in  these  respects,  1  wiH  merely  further  say,  I  think  they  were 
not  admissible,  except  for  the  purposes  as  to  which  they 
expressly,  or 'by  necessary  implication  refer.  This  is,  indeed, 
n  necessary  consequence  of  all  I  *have  already  said ;  and  with- 
out, therefore,  going  -at  large  into  the  wide  field  which  the 
argument  in  this  respect  has  occupied,  but  referring  generally 
to  the  opinions  and  reasoning  of  those  who  think  as  I  do,  I 
will  merely  state  the  broad  ground  and  leading  principles  of 
law  on  which  I  found  my  opinion — which  are,  that  there 
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1621.       being  no  ambiguity  in  .the  terms  of  the  deed,  and  no  mentio* 
****"        of  any  time  to  be  given,  nor  any  reference  to  former  lease* 
v.         as  connected  with  this  subject,    nor  any, such  generality  of 
4. '        expression  as  to  let  in  extrinsic  evidence  to  restrain  or  qualify, 
or  to  exclude;  but  as  all  is  expressed  with  a  clear,  specific, 
'and  definite  sense  and  meaning,   such  evidence  is  not  ad- 
missible. 

This  conclusion,  it  will  be  admitted,  must  follow,  if  the 

premises  are  well  founded; — but  whether  they  are  so,  or  not, 

depends,  as  far  as  my  opinion  goes,  on  the  validity. of  the 

general  grounds  op  which  that  opinion  rests,, and  of  whicfc 

-  jt  i^  for  your  Lonjships  ultimately  to  judge. 

Lord  Chief  Justice  Abbott. — I  am  of  opinion,  that  the 
demise  oFthe  5th  September,  1803,  is  not  invalid* 

The  objection,  upon  wbjjch  it  is  now  sought  to  avoid  the 
lease  in  question  is,  that  the  clause  of  re-entry  for  non-paj- 
ment  of  the  rent,  is  not  such  as  is  required  by  the. settlement' 
and  this,  for  two  reasons.  First,  because  it  allows  to  the 
tenant  fifteen  days  for  payment  of  the  rent  beyond  the  days 
mentioned  in  the  lease :  and,  secondly,  because  it  is  restricted 
to  those  particular  instances  wherein  no  sufficient  distress  or 
distresses  can  or  may  be  had  or  taken  upon  the  premises, 
whereby  the  same,  and  all  arrearages  thereof,  if  any  be,  may 
be  fully  raised,  levied,  and  paid.  This  objection  is  certainly 
strictissimi  juris,  and  as  such,  is  by  no  means  to  be  favored; 
though,  if  the  strictissimumjus  be  found  upon  due  consider- 
ation to  be  with  the  objector,  a  Court  of  law  is  bound  to  yield 
to  his  objection.  As  I  have  already  intimated,  I  think  the 
right  in  this  case,  is  not  with  him.  In  the  course  of  the 
argument  at  the  bar,  your  Lordships9  attention  was  called  to 
a  supposed  distinction  in  the  construction  of  powers,  between 
such  as  are  created  by  the  owner  of  the  inheritance,  limiting 
a  partial  estate  to  himself,  to  be  exercised  by  him  as  owner 
of  such  partial  estate,  and  such  as  are  created,  by  the  owner 
pf  the  inheritance,  to  be  exercised  by  a  stranger,  Jo  whom  \& 
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*xnay  have  limited  a  partial  estate,  or  to  whom  be  may  have  1821. 
given  the  power,  as  a  naked  power,  unconnected  with  any  smitm 
estate  in  the  land.  "• 

Such  a  distinction  appears  to  me  to  be  inapplicable  to  the  d.  ' 

present  case,  because  the  owner  of  the  inheritance  has  here  J*****, 
limited  a  partial  estate,  first,  to  a  stranger,  and  secondly,  to 
herself;  and  the  words  of  the  power  must  have  the  same 
meaning,  whether  the  question  had  arisen  upon  an  execution 
thereof  by  the  stranger,  or  by  herself.  It  was  also  argued,  that 
the  power  of  leasing  being  for  the  benefit  of  the  tenant  for 
life,  the  qualifications  and  restrictions  imposed  upon  the  exer- 
cise of  the  power  are  for  the  benefit  of  the  remainder-man ; 
and  therefore,  that  the  clauses  of  qualification  and  restriction 
are  to  be  construed  most  beneficially  for  the  latter.  This 
point  also  appears  to  have  little  weight,  because,  adverting  to 
11  the  amount  of  the  fine  paid  upon  the  surrender  of  an  existing 
lease,  and  to  the  amount  of  the  rent  reserved,  I  think  it  can- 
not be  supposed  that  the  purchaser  of  the  lease  in  question 
would  have  given  one  farthing  less,  if  the  clause  of  re-entry 
had  been  strictly  confined  to  non-payment  of  the  rent  at  the 
very  day,  or  that  the  estate  of  the  remainder-man  would  now 
be  worth  one  farthing  more,  if  such  lease  had  contained  a 
clause  to  that  effect,  instead  of  the  clause  upon  which  those 
objections  have  arisen. 

And,  being  of  opinion,  that  the  tenant  for  life  could  derive 
no  benefit,  and  that  the  remainder-man  sustains  no  prejudice, 
as  to  the  value  of  his  interest,  from  the  form  in  which  the 
clause  of  re-entry  is  framed  in  this  lease,  I  think  a  Court  of 
law  may  reasonably  regard  the  interest  of  the  tenant,  the 
purchaser  of  the  lease,  and  put  such  a  reasonable  and  liberal 
construction  upon  the  words  of  the  power  in  the  settlement 
as  will  give  effect  to  the  lease,  rather  than  yield  to  critical 
forms  and  subtle  objections,  adduced  for  the  purpose  of  de- 
feating it.  And  this  becomes  the  more  important,  if  it  be 
true,  as  has  been  suggested,  that  many  leases  are  in  existence 
containing  clauses  similar  to  the  present,  and  derived  from 
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last.       powers  expressed'  in  language  staifa  to  that  of  the  power 
^^        from  which  this  lease  waa  derived. 

v.  Considerations  of  this  nature,  certainlj  ougjht  not  to  conr 

^^        troul  or  vary  the  sense  of  plain  and  unambiguous  words;  but 
they  may  be  reasonably  entertained  for  the  constructioa  of 
words  of  doubtful  import— not  merely  by  reason  of  the  con- 
sequences of  a  decision  in  a  particular  case,  affecting  numer- 
ous other  cases  of  the  like  nature ;— hut  because  the  fact 
suggested,  is  evidence  of  the  general  opinion  entertained  by 
professional  men  upon  the  meaning  of  the  words  of  a  legal 
instrument.    These  words,  in  the  present  case  are, «  a  power 
of  re-entry  for  non-payment  of  the  rent  thereby  to  be  re- 
served."   And  die  first  question  is,  whether  these  words  may 
lie  understood  to  mean  a  reasonable  power,  or  must  be  con* 
fined  to  a  strict  power,  without  any  conditions,  which  the 
landlord  may  exercise,  if  the  rent  be  pot  paid  at  the  very  day 
it  is  due,  and  without  regard  to  any  property  to  be  found  on 
.the  demised  premises,  upon  which  he  may  levy  his  rent,  and 
thereby  compensate  himself  at  bis  tenant's  expence,  for  such 
tenant's  neglect?    If  the  words  may  be  understood  to  mean 
a  reasonable  power,  the  only  remaining  question  will  be, 
whether  the  power  of  re-entry  contained  in  this  lease  be 
reasonable  or  not. 

I  shall  proceed,  in  the  first  place,  to  shew,  that  in  my 
opinion,  the  words  in  question  may  be  understood  to  mean  a 
seasonable  power. 

Non-payment  is  a  mere  neglect  or  default;  and  if  the 
words  "  a  power  of  re-entry  for  non-payment  of  .the  rent," 
are  to  be  taken  strictly  and  ad  literam,  they  will  import  a 
power  of  re-entry  for  the  mere  neglect  or  default  of  the 
tenant ;  but  this  cannot  possibly  he  their  legal  import  or 
effect ;  because,  by  the  common  law  of  England,  a  landlord 
never  could  enter  for  the  mere  neglect  or  default  of  his  tenant 
in  this  respect,  under  any  power  or  clause,  in  whatever 
language  expressed.  Some  act  is  also  required  to  be  done 
by  the  landlord,  in  order  to  entitle  himself  to  exercise  his 
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power ;  and  this  is  requited,  to  present  the  tenant  from  being  M*k 
surprised  or  injured.  Thi*  act,  at  the  common  law,  was  ttti 
actual  demand  of  the  rent  on  the  part  of  the  landlord ;  and 
that  law  required  the  demand  to  be  made  in  a  most  prechto  D£"* 
and  particular  manner.  It  was  to  be  made  just  at  the  close  **ai**# 
of  the  last  day  of  payment  (allowing  the  tenant  the  whofo 
of  the  day  to  prepare  his  footiey)  at  a  time  when  so  much 
day-tight  remained  aa  might  be  Sufficient  to  view  and  count 
the  money,  and  no  more.  It  was  to  be  made  at  the  door  <tf 
the  demised  meftsuage  if  there  were  any  on  the  premises ;  and 
if  there  were  none,  then  at  Such  usual  and  notorious  place  of 
resort,  as  the  tenant  might  be  reasonably  expected  to  be 
found,  if  he  Were  not  altogether  absent;  and  if  was  to  be  of 
the  precise  8dm  then  accruing  due,  not  including  any  former 
arrears,  all  of  which,  although  due,  and  recoverable  by  dis- 
tress or  action,  were  considered  as  waived  by  the  landlord  oti 
a  question  of  forfeiture,  by  his  prior  neglect  to  demand  or 
Tenter  for  them* 

Then,  if  the  Words  of  the  power,  or  rather  of  the  quali- 
fication of  the  power,  contained  in  the  settlement,  cannot 
receive  a  literal  construction,  and  be  held  to  apply  to  a  ca>se 
of  neglect  or  default,  only  according  to  !therr  literal  purport, 
they  must  receive  some  other  and  different  construction, 
which  must,  m  my  opinion,  be  a  reasonable  construction, 
and  one  properly  suited  to  the  object  and  purpose  in  view, 
that  is,  to  secure  and  enforce  the  payment  of  the  rent;  so 
that,  on  the  one  hand,  the  tenant  may  not  hold  the  land 
without  payment  to  the  prejudice  of  the  landlord,  nor  Ott 
the  other,  be  dispossessed  of  it,  if  either  himself,  or  the  land, 
which  is  emphatically  said  to  be  debtor  for  rent,  presents 
payment,  or  the  means  of  payment,  without  unreasonable 
delay  or  prejudice  to  the  landlord. 

It  has  been  objected,  however,  that  if  the  literal  or 
atrict  meaning  of  the  words  be  not  adopted,  no  other 
meaning  can  be  given ;  because,  as  it  was  said,  Courts  of 
law  cannot  say  what  is  a  reasonable  power  or  clause  of  re- 
entry.   But  I  conceive,  that  in  this,  as  in  all  other  cases,  they 
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can  find  out  what  is  reasonable,  and  that  in  some  instance! 
they  are  absolutely  required  to  do  so.  In  many  cases  of  a 
general  nature,  or  prevailing  usage,  the  Judges  may  be  able 
to  decide  the  point  of  themselves ;  in  others,  which  may  de- 
pend upon  particular  facts  and  circumstances,  the  assistance 
of  a  Jury  may  be  requisite;  and  whenever  such  assistance  is 
required,  there  are  ready  modes  of  obtaining  it. 

I  will  mention  one  instance,  in  which  Courts  of  law  are  re* 
^quired  by  the  legislature  to  discover  and  decide,  if  the  point 
be  litigated,  a  question  upon  the  reasonable  execution  of  a 
power.  By  the  General  Inclosure  Act  (a),  a  rector  or  vicar 
is  enabled  to  lease  his  allotment,  under  certain  restrictions 
mentioned  in  the  act,  and  amongst  others,  "  so  that  there  be 
inserted  in  the  lease,  power  of  re-entry  on  non-payment  of 
the  rent  or  rents  to  be  thereby  reserved  within  a  reasonable 
time,  to  be  therein  limited,  after  the  same  shall  become  due/' 
A  lease  of  such  an  allotment,  must  therefore  provide,  that  if 
the  rent  be  unpaid  for  some  specified  number  of  days  or 
weeks  after  the  day  of  reservation,  the  rector  or  vicar  may 
re-enter;  and  if  any  question  should  arise,  whether  the  nun> 
ber  of  days  specified  in  a  particular  lease,  be  or  be  not  a 
reasonable  time,  the  Courts  of  law  must  necessarily  find 
some  mode  of  deciding  the  question. 

For  these  reasons,  I  am  of  opinion,  that  the  words  con- 
.tained  in  the  clause  in  question  may,  and  ought  to  be  under- 
stood to  mean  a  reasonable  power  of  re-entry ;  and  taking 
this  to  be  the  legitimate  meaning  of  the  words,  I  proceed  to 
shew,  that  in  my  judgment,  the  power  of  re-entry  contained 
in  this  particular  instance  of  the  lease  in  question,  is  a  reason- 
able power. 

Usage  is  of  great  weight  in  considering  what  is  reasonable, 
and  it  cannot  be  denied,  that  the  power  of  re-entry,  as  ex- 
pressed in  this  lease,  is,  in  form  and  substance,  such  as  was 
frequently  found  in  leases  before  the  execution  of  the  settle* 


(a)  41  Geo.  3.  c.  109.  #, 98. 


JSBSCt* 


IN  TtfB  ftBCOND  Y£AR  OF  OEO.  HV  44£ 

'taient  by  Louisa  Barbara  Mansel,  which  was  in  1757.  1621. 
This  is  a  fact  which  must  have  been  in  the  knowledge  of  some  ibmitm 
of  your  Lordships,  without  recurring  to  the  special  verdict  •• 

for  information  as  to  the  leases  of  this  particular  estate.     If  d. 

«ny  space  of  time  could  be  allowed  beyond  the  days  of  pay- 
ment prescribed  in  the  reservation!  the  space  of  fifteen  days, 
which  is  the  period  allowed  in  the  present  lease,  will  not,  I 
am  persuaded,  be  thought  an  unreasonable  space  of  tiniQ. 
.Indeed,  although  this  objection  was  pointed  out,  it  was  not 
so  much  insisted  upon  at  your  Lordships'  bar ;  nor  could  it 
be  in  the  construction  of  a  settlement  allowing  twenty-eight 
days  for  payment,  in  leases,  to  be  made  at  a  rack  rent. — The 
main  stress  of  the  argument,  was  applied  to  that  part  of  the 
clause  in  the  lease,  which  narrows  the  power  of  re-entry  tp 
•cases  wherein  no  sufficient  distress  can  or  may  be  had  and 
•taken  upon  the  premises,  whereby  the  rents  and  services,  and 
all  arrearages  thereof,  may  be  fully  raised,  levied,  and  paid. 

Upon  this  part  of  the  argument,  the  case  of  Coxe  v.  Day  (a) 
was  cited  -and  relied  upon.  It  has,  however,  been  disco- 
TOred,  that  the  decision  in  that  case  is  contrary  to  a  prior 
.decision  of  the  Court  of  King's  Bench,  in  Hotley  v.  Scot, 
.reported  in  Lofft  (6),  and  of  which  a  more  correct  MS.  note 
:was  also  cited  (c).  This  earlier  case  was  certainly  unknown 
to  the  counsel  who  argued  Coxe  v.  Day,  and  probably  to 
the  Court  also;  so  that  the  decision  hi  Coxe  v.  Day  is  not 
wholly  free  from  question  as  to  its  own  particular  circum- 
stances. It  was  certainly  not  thought  applicable  to  the 
present  case  by  the  two  surviving  Judges  of  the  Court  when 
it  -first  came  before  them ;  and  that  case  is  also  distinguishable 
from  this  by  the  difference  of  the  language  of  the  clause  upon 
which  it  arose ;  for  in  that  case,  the  words  of  the  clause  were 
not  general,  as  here,  viz.  "  a  power  of  re-entry  for  non- 
payment of  the  rent" — but  special — "  a  power  of  re-entry, 
4f -the  tent  be  behind  for  the  space  of  twenty-cone  days;" 

(«)  IS  Eait,  118.  ib)  Page  316.H     i  (c)  See  ante,  page  346. 


10***      which  litter  words  do  not  so  easily  admit  the  introduction  of 
nny  other  qualification  or  matter,  as  the  general  words  of  the 


••         clause  now  under  consideration.    So,  that,  upon  die  whole, 
d.  the  case  of  Com  v«  Day  does  not  appear  to  contain  a  deci- 

sion precisely  in  pent  to  the  present,  and  therefore  in  lespeet 
to  authority,  the  question  still  appears  to  be  left  openy~ 
whether,  in  the  abeenee  of  any  words  denoting  a  coottaiy  in- 
dention in  the  nmd  of  the  firamer  of  the  clause,  a  festiktioa 
«f  the  right  or  -power  of  recently  to  tbe'abeeoce  of  a  snffi- 
-eient  distress,  be  a  reasonable  restriction  in  a  knee  fike  the 
present;  for  if  it  be,  then  a  right  or  power  so  leetoaiasd 
is  a  reasonable  right  or  power  of  re-entry}  and  theiatfo* 
faction  of  such  a  power  into  the  present  lease,  is  a  good  ca- 
'ccution  of  the  leasing  power  contained  in  the  settlement 

Such  a  restriction  of  the  right  had  prevailed  in  practice 
before  the  execution  of  this  settlement  in  1757-  It  wee 
known  and  in  use,'thongh  probably  less  general  or  frequent 
before  the  passing  of  the  statute  4  Oto.  £.  c.  £8,  in  1731. 
If  the  'effect  of  that  statute  be,  as  at  least  one  very  learned 
person  has  thought  (a),  to  alter  entirely  the  common  law, 
and  to  take  away  the  right  of  re-entry,  under  any  circum- 
stances of  demand  and  refusal  of  the  rent,  where  a  suffi- 
cient distress  can  be  found— then,  certainly,  the  express  in- 
troduction of  the  words  of  restriction  cannot  invalidate  the 
lease,  because  it  is  only  an  expression  of  a  matter  tacitly  con- 
tained and  implied  by  operation  of  law*  But,  supposing  As 
statute  not  to  have  this  effect,  still,  in  my  opinion,  •  the  re- 
striction is  reasonable  in  itself,  in  a  case  like  the  prceeat 
The  instances  of  proceeding  at  the  common  law  by  demand 
of  the  rent,  since  the  statute  was  passed,  ere  very  few.  Tbs 
proceeding  is  in  itself  troublesome  and  difficult,  as  will  ap- 
pear by  the  circumstances  required,  which  I  have  ahead? 
mentioned.  It  was,  indeed,  so  precise  and  peculiar,  aad 
found  to  be  attended  with  so  little  benefit  to   landlord* 

(•)  Mr.  Bane  J*Mj 
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that  the  statute  was  passed  for  their  relief,  substituting  the 
absence  of  distress  in  the  place  of  demand.  Can  it  then  be 
said,  that  the  reversioner  is  unreasonably  restrained  or  pre- 
judiced, by  the  introduction  of  a  matter  which  the  legislature 
lias  thought  geuerally  beneficial  to  landlords,  and  which,  in 
-all  probability,  he  himself  would  have  adopted,  even  if  the 
terms  of  the  lease  had  been  such  as  to  have  allowed  him  to 
act  otherwise  ?  I  say,  that  in  all  probability,  he  would  have 
adopted  it,  because,  I  presume,  his  only  wish,  like  that  of 
every  other  reasonable  person,  must  be,  to  obtain  the  pay- 
ment of  his  rent  in  the  most  easy  and  speedy  manner ;  and 
whatever  difficulty  there  may  be  in  viewing  a  messuage  or 
farm,  so  as  to  ascertain  whether  sufficient  be  found  upon  it 
to  answer  the  arrears  of  a  rent,  bearing,  as  in  this  case,  a  very 
small  proportion  to  the  annual  value  of  the  tenement ; — still, 
1  have  the  authority  of  the  legislature,  and  of  the  experi- 
ence upon  which  the  statute  was  founded,  for  saying,  that  this 
difficulty  is  less  in  practice,  than  that  of  making  such  a  de- 
»mand  as  would  authorize  a  re-entry  at  the  common  law.  If 
any  thing  more  be  desired  by  the  reversioner  than  a  speedy 
and  easy  mode  of  securing  and  enforcing  the  payment  of  the 
reserved  rent,  I  should  say,  that  he  desires  more  than  the 
framer  of  the  settlement  intended  to  give,  and  more  than 
the  law  ought  reasonably  to  allow. 

The  power  of  re-entry,  in  whatever  words  it  be  expressed, 
<can  be  exercised  only  in  one  of  two  modes,  viz.  either  by 
making  a  demand  of  the  rent  at  the  common  law,  without  re- 
garding the  value  of  the  distrainable  goods  on  the  premises, 
or  by  ascertaining  that  no  sufficient  goods  are  to  be  found 
there,  without  regarding  a  demand  of  payment.. 

For  the  reasons  already  given,  I  think  the  latter  must 
be  considered  as  the  most  effectual  and  beneficial  mode, 
and  therefore,  speaking  generally  of  cases  of  this  nature,  I 
can  discover  no  reasop  for  resorting  to  the  former,  except  a 
hope  (certainly  not  entertained  in  this  particular  case),  that  the 
tenant  being  taken  by  surprise,  and  not  expecting  a  demand, 
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may  not  be  prepared  for  immediate  payment  in  money,  and 
a  desire  to  take  advantage  of  his  want  of  preparation,  and 
deprive  him  of  the  residue  of  his  term,  or  harass  him  with 
a  law-suit.    To  such  a  motive,  a  Court  of  law  will  never 
lend  its  aid — and  a  construction  calculated  to  give  effect 
to    such  a  motive,  would  be  contrary  to  the  general  prin- 
ciples of  law ;  and  it  ought  not  to  be  omitted,  that  the  pre- 
sent question  arises  upon  the  construction  of  that  part  of  a 
leasing  power,  which  is  intended  to  create  a  forfeiture  of  the 
lease  executed  under  the  power.    It  is  said  in  our  books, 
that  forfeitures  are  odious  in  the  law ;  and  this  ia  the  reason 
assigned  for  requiring  so  much  formality  and  precision  in 
die  demand  of  the  rent  at  the  common  law ;  and  for  the 
same  reason,  in  addition    to  all  the  others  with  which  I 
have  troubled  your  Lordships,  1  think  such  a  construction 
ought  to  be  put  upon  the  words  of  the  settlement  as  will 
tend  rather  to  the  exclusion  than  to  the  introduction  of  for- 
feitures of  the  leases  to   be  granted  under  it.     For  these 
reasons,  I  am  of  opinion  that  the  demise  of  the  5th  Sep- 
tember, 1803,  is  not  invalid. 


The  Lor  or  Chancellor  (<?).— This  question  is  un- 
doubtedly, in  every  point  of  view,  one  of  the  greatest  im- 
portance.. It  is  of  very  considerable  consequence  to  the 
parties  immediately  interested,  and  to  others  whose  rights 
depend  on  the  result  of  your  Lordships  determination, 
whether  you  shall  pronounce  the  lease  in  question,  which  is 
fully  stated  in  the  special  verdict,  to  be  valid,  or  invalid. 
If  it  be  decided  to  be  invalid,  it  will,  as  we  have  been  in- 
formed, give  rise  to  many  other  cases  of  a  similar  nature, 
and  therefore,  not  only  is  every  tenant  who  holds  under  a 
lease  founded  on  a  similar  title,  deeply  interested  in  the  deci- 
sion, but  the  consequences  are  not  confined  to  their  interests 
only — as  lessees  under  such  demises,  which  are  said  to  be  very 
general,  would  severally  have  a  right  to  recover  an  equivalent 

(«)  Lord  Eldon. 
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over,  against  the  assets  of  the  original  lessor,  as  was  the  case  1821. 
of  the  Queensberry  leases.  Beyond  those  considerations,  the  smtth 
public  interest  also  demands  your  Lordships  peculiar  care,  as  *>• 

such  interest  is  materially  involved  in  the  result  of  this  case,  _  d.  ' 
which  is  to  furnish  a  principle  for  future  determinations, 
and  which  renders  it  of  the  utmost  consequence  that  it 
should  be  rightly  decided.  If,  therefore,  I  could  hope  or 
expect  that  I  might  be  brought  to  change  the  opinion  which 
I  have  long  entertained  on  this  question,  or  be  enabled,  con- 
sistently with  the  time  and  attention  required  by  my  other 
important  duties,  to  arrange  my  sentiments  in  a  more  metho- 
dical shape  and  better  form,  I  should  be  desirous  of  taking 
further  time  for  delivering  my  more  deliberate  opinion  at  a 
future  day,  when  my  judgment  should  have  been  more  ma- 
tured by  the  fullest  consideration. 

Differing,  painfully,  as  I  do,  from  many  of  those  for 
-whose  talents  and  learning  I  have  every  reason  to  entertain 
the  highest  esteem,  I  am  inclined,  in  so  doing,  to  treat  their 
opinions  with  the  most  profound  respect.  Otherwise,  I  must 
confess,  that  the  course  and  habits  of  my  professional  life 
have  so  disposed  my  mind  to  consider  such  questions  as 
those  now  before  your  Lordships,  that  it  gave  me  at  first 
very  much  surprise  to  find,  that  on  some  of  them  there 
should  have  existed  any  doubt  or  difference  of  opinion.  As 
to  the  authorities  which  have  been  cited,  as  applicable  to  this 
case,  we  have  been  referred  to  that  of  Hotley  v.  Scot  (a), 
and  the  conflicting  decision  of  Coxe  v.  Day  (jb),  besides  the 
negative  authority  of  the  case  of  Jones,  d.  Cotvper  v.  Verney, 
before  Lord  Chief  Justice  Willes(c),  who,  I  may  observe 
here,  was  certainly  a  very  great  common  lawyer:  and  1  avail 
myself  of  the  information  respecting  the  two  former  cases 
which  has  fallen  from  the  two  Lord  Chief  Justices  of  the 
Courts  of  King's  Bench  and  Common  Pleas,  in  the  im- 
pression which  I  am  to  permit  myself  to  receive  from  those 

(a)  Lofft,  316.  (6)  IS  East,  118.  (c)Willesf  169. 
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1821.       determinations,  with  the  further  authority  of  the  late  Lord 
Chief  Justice  Ellenborough,  and  Mr.  Justice  Bayley,  who 
have  before  given  their  opinions  on  the  point,  in  the  judg- 
I^?B'        ments  pronounced  by  them  in  this  very  case.     But  I  can- 
Jersey,      jiot  admit,  that  all  the  authority  which  the  subject-matter 
is  capable  of  receiving,   has  been  brought  forward  on  this 
question.      It  has  been  soundly  urged,    that  the  practice 
of  professional  men,  by  whom  the  conveyances  of  the  real 
property  of  this  kingdom,  have  been  devised  and  prepared 
for  a  long  series  of  years,  is  a  sufficient  ground  for  support- 
ing a  doubtful   proposition  of  law,  and  that  but  for  the 
consequences  of  shaking  titles  to  property,  the  Judges  of  the 
Courts  of  Westminster  Hall  have  frequently  declared,  that 
if  certain  points  depending  on  such  established  practice  bad 
been  res  Integra,  they  would  not  have  assented  to  the  doc- 
trine to  which,  in  the  particular  cases,  that  practice  bad  given 
the  sanction  of  authority.      But  Courts  of  law,  should,  as  I 
think,  go  still  further  than  they  commonly  do,  in  considering 
questions  of  this  nature.     They  should  enquire  of  decisions 
in  Courts  of  equity,  not  for  points  founded  on  determinations 
tnerely  equitable,  but   for  legal  judgments,  proceeding  upon 
legal  grounds,  such  as  those  Courts  have  for  a  long  series  of 
years  been  in  the  daily  habit  of  pronouncing  as  the  founda- 
tion of  their  directions,  orders,  and  decrees.     From  the  year 
1772  to  1780,  which  I  consider  as  the  most  pro6table  period 
of  my  life,    I  passed  my  time  in  the  office  of  a  conveyancer, 
where  I  became  acquainted  with  the  practice  and  opinions  of 
the  most  eminent  men  of  that  time,  and  I  know,  that  in  those 
days,  if  it  had  been  required  that  a  lease  should  be  prepared 
under  such  a   leasing   power   as  this,  given  by  a  marriage 
settlement,  it  never  would  have  occurred  to  any  one  who 
possessed  any  knowledge  on  such  subjects,  to  have  questioned, 
whether  the  introduction   of  a   delay  of  fifteen  days  iu  the 
clause  providing  for  the  power  of  re-entry,  would  render  the 
lease   invalid  for  non-conformity  with  such  a  leasing  power. 
And  that,  I  think,  may  be  fairly  urged,  in  considering  what  may 
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be  termed  the  unwritten  authority  applicable  to  this  case*. 
Practice  in  this  respect  is  evidence  of  what  is  reasonable, 
Such  marriage  settlements  as  these  are  often  framed  in  very 
different  ways.  In  some,  the  tenants  for  life  are  the  per- 
sons to  whom  the  power  of  making  leases  is  wholly  entrusted. 
But  as  one  great  object  of  giving  such  power,  is  to  ensure 
the  due  management  and  cultivation  of  the  estate,  it  is  often 
in  well  drawn  settlements,  given  to  the  trustees  to  preserve 
contingent  remainders,  to  provide  against  such  cases  as 
these,  where  the  father  and  mother  die,  and  leases  are  ne- 
cessary to  be  made  for  the  advantage  of  the  estate ;  and 
therefore  the  inheritance  and  legal  estate '  is  often  given  to 
trustees  for  the  purpose  of  making  leases  during  the  infancy 
of  the  cestui  que  use,  and  then  the  trustees  to  preserve  con- 
tingent remainders ;  or  the  trustees  of  the  inheritance,  having 
no  interest,  are  empowered  to  make  such  leases.  The  form 
and  usage  of  practice,  as  it  regards  such  leases  so  made  by 
the  trustees,  must  necessarily  have  very  considerable  weight 
in  determining  the  conditions  on  which  such  leases  should  be 
granted.  In  the  majority  of  such  settlements,  no  mention 
is  made  of  any  period  to  be  allowed  the  tenaut  for  the  pay- 
ment of  the  rent ;  and  yet,  in  almost  all  the  leases  under  sucty 
powers,  a  certain  number  of  days  is  given, 

Many  leases  under  such  powers,  too,  are  made  under  the 
direction  and  sanction  of  the  Court  of  Chancery  ; — and  of 
such  leases,  I  will  say,  in  vindication  of  those  who  have 
been  my  predecessors,  and  of  those  whp  may  succeed  me, 
although  not  fqr  myself,  that  in  all  cases  of  leases  directed 
to  be  made  by  the  Chancellor,  the  form  in  which  they 
have  been  so  directed  to  be  made,  is  an  authority  of  law, 
for  saying  that  they  have  been  made  in  the  due  execution 
of  the  several  powers ;  for  he  is  the  competent  authority  tp 
say  whether  they  are  drawn  according  to  the  powers  or  not. 
He  is  a  Judge  both  of  law  and  of  equity,  and  invested  as 
he  is  with  competent  authority,  it  is  his  opinion  which  must 
decide  whether  such  leases  are  made  according  to  the  legal 
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1821.       construction  of  the  language  of  the  power,  and  its  legal 

fiT^X        effect. 

Smith  ... 

r.  Can  then  recourse  be  had  to  a  better  source  in  judging 

d.  '  of  a  question  of  this  nature,  than  the  practice  and  decrees 
JmsT.  of  the  QQurt  of  chancery  ?  Let  me  suppose,  that  in  the 
present  case,  the  Chancellor  was  called  upon,  in  his  judicial 
character,  by  these  parties,  having  contracted  for  a  lease  to  be 
made  by  virtue  of  this  leasing  power,  and  the  person  claim- 
ing to  have  the  lease,  had  filed  a  bill  for  the  specific  per- 
formance of  such  a  contract ;  and  suppose  the  Chancellor 
should  decree  a  lease  to  be  made,  he  would,  "in  pursuance  of 
the  established  practice  of  his  predecessors,  direct  the  lease 
to  be  made  with  a  power  of  re-entry,  worded  as  this  clause  is, 
giving  the  tenant  an  extension  of  the  time  within  which  be 
inubt  pay  his  rent.  It  would  be  the  Chancellor's  province  to 
determine  ultimately,  whether  the  extension  of  time  so  given, 
was  reasonable,  and  whether,  in  all  respects,  the  lease  so  di- 
rected to  be  executed,  was  within  the  terms  of  the  power. 
And  here,  I  venture  to  assert,  that  in  all  the  cases  of  that 
nature  which  have  come  before  my  predecessors,  their  de- 
cisions are  entitled  to  be  considered  of  as  much  autho- 
rity, nay,  even  more  so,  than  any  others  which  have  been 
stated  to  your  Lordships.  As  I  am  now  upon  the  subject  of 
authority,  it  may  not  be  improper  to  observe,  that  there  are 
certain  cases  in  which  the  legislature  has  adverted  to  reason- 
able time,  as  being  a  well  known  subject-matter  of  legal  re- 
cognition. Upon  the  division  of  commonable  lands  under 
Inclosure  Acts,  there  are  always  amongst  those  who  have 
claims,  a  class  of  persons  entitled  to  considerable  allotments, 
in  which  they  have  only  estates  for  life  : — I  mean  rectors  and 
vicars.  They  are  authorized  by  the  General  Inclosure  Act  (q\ 
to  make  leases  of  their  allotments  for  any  term,  not  exceed- 

(a)  41  Geo.  $.  c.  109.  a.  58.  The  words  of  that  section  are,  "  So  as 
there  be  contained  in  every  such  lease,  power  of  re-entry  on  non-pay- 
ment of  the  rent  or  rents  thereby  to  be  reserved,  wiihU  a  reasonable  time, 
to  be  therein  limited,  after  the  same  shall  become  due." 
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ing  twenty-one  years ;  but  it  is  provided,  that  in  such  teases 
there  must  be  power  of  re-entry  on  non-payment  of  rent 
within  a  reasonable  time.  That  has  been  acted  upon,  ever 
since  the  statute  passed,  and  in  such  leases  it  has  been  the 
universal  practice  to  give  the  tenant  a  certain  number  of  days, 
precisely  in  the  same  manner  as  has  been  done  in  the 
present  instance.  Now,  let  me  ask  what  difficulty  can  Courts 
of  justice  have,  in  deciding  what  shall  be  considered  a  rea- 
sonable time,  when  the  legislature  has  so  expressly  re- 
cognized it  as  a  well  known  incident  to  such  leases  ?  I  must 
say,  that  in  my  opinion,  it  would  be  most  unreasonable  to 
say,  that  Courts  should  hold  that  fourteen  or  fifteen  days 
given  to  a  tenant  for  the  payment  of  his  rent  before  his  lease 
should  be  forfeited,  would  be  reasonable  in  the  case  of  a  lease 
made  by  a  rector  or  vicar  under  this  Inclosure  Act ;  but  un- 
reasonable in  one  made  by  a  tenant  for  life  under  such  a  power 
as  the  present,  iu  an  ordinary  settlement  (the  form  of  which 
has  been  adopted,  and  transferred  into  this  clause  in  the  act, 
to  enable  the  person  to  demise  the  allotment),  and  a  direct 
breach  of  the  terms  of  the  power  contained  in  that  settlement* 
In  this  case,  independently  of  the  practice  having  been  always 
founded  on  the  principle  that  such  a  power  of  leasing  as 
this  is,  admits  of  the  superadding  these  legal  and  reasonable 
conditions  to  the  right  of  re-entry,  a  contrary  decision  pro* 
ceeding  from  your  Lordships,  .would  be  one  of  the  most 
mischievous  in  its  effects  that  ever  was  pronounced.  Taking 
it  that  this  special  verdict  contains  every  thing  which  ought, 
for  the  purpose  of  this  question,  to  be  found,  I  see  nothing 
in  the  case  which  requires  such  a  decision.  An  argument  has 
arisen,  which  has  been  much  pressed  at  the  bar,  on  the  ad- 
missibility of  what  is  called  extrinsic  evidence.  But,  in  this 
case,  I  think  that  the  evidence  which  has  been  admitted,  was 
not  only  admissible,  but  necessary  and  unavoidable ;  for  we 
could  not  come  to  a  proper  conclusion,  through  the  medium 
of  what  is  contained  within  the  four  corners  of  this  instru" 
inent  only,   without  having  recourse  to  others.    We  are  re* 
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1821.       ferred  to  them  by  the  deed  itself,  and  we  must  necessarily 
resort  to  them  to  obtain  the  meaning  of  the  power.     In  this 
case,  there  were  existing  leases  in  the  year  1757,  the  time 
£*'        when  the  settlement  was  made,  and  that  instrument  not  only 
JiftttY.      refers  to  those  leases,  but  it  does  so  in  the  very  part  wherein 
the  leasing  power  is  given.     They  must  necessarily  be  re- 
ferred to,  and  in  all  their  parts,  in  order  to  understand  the 
object  of  the  creatrix  of  the  power,  before  it  can  be  known 
in  what  manner  it  should  be  executed,  so  as  to  be  conform- 
able with  her  view  and  intention.     I  do  not  [mean  to  say  that 
we  should   go  beyond  that,  to  leases  which  had  been  made 
of  the  property  before  that  time,  or  look  further  than  to  the 
leases  then  in  existence,  in  order  to  become  acquainted  with 
the  state  of  the  property  at  that  period ;  but  we  are  directed 
to  resort  to  them  for  that  purpose ;  and  if  they  shew  that  a 
system  of  leasing  adapted  to  the  then  state  of  the  property 
was   pursued,  it  is  impossible  to  shut  our  eyes  to  that  evi- 
dence, proving,  as  it  does,  that  the  power  was.  intended  to 
be  accommodated  to  the  then  state  of  the  property. 

Having  made  these  general  observations,  I  must  now  caty 
your  Lordships  attention  to  the  facts  of  the  case : — A  lady 
named  Louisa  Barbara  Manse!,  afterwards  Louisa  Barbara 
Vernon,  was  tenant  for  life  of  the  estates,  with  several  re- 
mainders over : — The  will  under  which  she  claimed  as  tenant, 
contained  a  power  in  her,  in  consideration  of  marriage,  and 
either  before  or  after  her  marriage,  of  revocation  and  ap- 
pointment, as  was  afterwards  pursued  by  her  in  the  marriage 
settlement.  The  special  verdict  then  states,  that  on  the  2nd  ' 
July,  17 57 9  she  intermarried  with  Mr.  Vernon;  that  before 
the  marriage  upon  that  day,  she,  by  her  deed,  revoked  all 
the  uses  and  devises  contained  in  the  will  of  Lord  Mansel, 
concerning  the  said  premises,  and  appointed  and  limited  the 
same  to  the  Earl  of  Guildford  and  Charles  Montagu,  and 
their  heirs,  in  trust  to  hold  the  same,  after  the  said  marriage, 
to  the  use  of  the  said  Mr.  Vernon  for  life,  without  impeach- 
ment of  waste ;  remainder  to  the  said  Louisa  Barbara  for 
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life,  without  impeachment  of  waste;  and  after  the  deter-  1821. 
xnination  of  those  estates,  or  either  of  them,  by  forfeiture  surra 
or  otherwise,  in  the  life-time  of  the  said   Mr.  Vernon  or  *• 

Louisa  Barbara,  or  the  survivor  of  them,   to  the  use  of  the  <L 

said  Earl  of  Guildford  and  Charles  Montagu,  and  their      J"*1*?? 
heirs,    to   preserve   contingent  remainders,   and   to    permit 
Mr.  Vernon  during  his  life,  and  afterwards   the  said  Louisa 
Barbara  during  her  life,  to  take  the  rents,  8cc.  and  after  the 
decease  of  the  survivor  pf  them,  to  divers  other  uses,  fof 
the  benefit  of  their  issue,  and  in  default  of  issue,  to  the  use 
of  the  will  of  the  said  Louisa  Barbara,  and  subject  to  the 
powers  and  limitations  to  be  thereby  directed  and  appointed $ 
and,  in  the  mean  time,  to  the  i|se  of  the  said  Louisa  Barbara, 
,  her  heirs  and  assigns  for  ever ;  and  then  follows  the  clause 
upon  which  this  question  principally  arises.     Before. I  state 
that,  I  will  take  the  liberty  to  mentiou  another  head  of  au- 
thority, which  I  confess  has  influenced  me  a  great  deal  with 
respect  to  the  clause  as  to  the  fifteen  days.     By  a  statute  made 
some  years  ago  (a),  the  legislature  authorized  the  committee? 
of  lunatics,  by  authority  of  the  Court  of  Chancery,  where 
those  lunatics  were  tenants  for  life,  with  powers  of  leasing, 
to  make  such  leases  as  the  tenants  would  have  made  if  they 
had  been  of  sane  mind,  and  I  never  had  the  least  doubt 
under  that  statute,  in  directing  a  committee  to  make  leases, 
with  this  ordinary  reservation  of  a  power  of  re-entry  for  non- 
payment of  the  rent  for  fourteen  or  fifteen  days,  with  respect 
to  the  time  of  forfeiting  the  estate.     So,  if  a  rector  or  vicar, 
having  an  allotment  under  an  Inclosure  Act,  had  become 
a  lunatic,  the  Court  would  have  acted  in  the  same  way  as  to 
the  leases  of  such  allotment ;  and  but  for  the  opinion  which 
I  underspod  had  been  delivered  in  the  Exchequer  Chamber, 
in  this  case,  I  should  never  have  had  any  doubt  as  to  the 
propriety  of  it.      It  is  very  material  to  consider,  in  con- 
struing a  power  of  this  nature  in  a  marriage  settlement,  that 
it  is  part  of  the  contract  which  all  the  parties  to  such  settle* 

(a)  43  Geo,  3.  c,  75.  w.  3  &  4. 
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1821.       ment  have  entered  into  with  each  other;  end  when  we  coat 
to  settle  questions  which  arise  between  the  temporary  land- 


Em  it  if 

v.  lord  and  the  tenant,  on  the  construction  of  leases  granted 

4.*'  under  the  power,  we  must  consider  the  landlord  as  having 
Jsassv*  acted  bond  fide  on  the  behalf  of  all  the  parties  interested  m 
the  inheritance  under  the  original  deed,  and  they  are  not  to 
be  encouraged  by  Courts,  in  being  astute  to  End  out  matter 
of  forfeiture,  or  to  be  suffered  to  defeat  the  leases  by  mere 
matter  of  misconception,  if,  upon  a  fair  construction,  tbey 
may  be  supported* 

We  must  not  overlook,  that  a  considerable  fine  has  beea 
paid  in  consideration  of  the  lease  in  question,  and  mat  is,  in 
fret,  a  payment  of  rent*  It  is  a  render  of  sd  much  rent  b 
advance,  and  at  once,  instead  of  a  future  succession  of  pay- 
ments from  time  to  time,  and  the  small  annual  rents  and 
other  services  reserved,  are  comparatively  of  very  little  vahe. 
With  respect  to  the  lands  to  be  let  at  rack  rent,  for  yens 
absolute,  it  is  very  easy  to  reserve  a  power  of  re-entry — and 
the  third  is  of  mines — with  regard  to  which,  unless  the 
conveyancers  of  modern  times  are  much  more  able  than  those 
of  the  last  century,  and  have  some  mode  of  dispensing  with 
what  was  formerly  considered  indispensible,  they  must  ne- 
cessarily be  obliged  to  look  into  the  existing  leases  in  the 
first  case,  and  into  such  as  are  usual  in  the  last,  to  all  of 
which,  the  deed  has  in  one  part  or  another  referred  them,  in 
order  to  prepare  the  leases  in  such  a  form  as  the  settlor  bis 
inquired  to  be  observed  by  the  persons  who  were  to  frame 
them,  as  to  the  proper  and  reasonable  modes  of  working  sock 
mines.  There  is  another  very  important  requisition  in  the  first 
leasing  power,  to  which  it  is  very  material  that  I  should  direct 
your  Lordships9  particular  attention.  On  every  lease  for  a 
life  or  lives,  it  requires  that  there  be  reserved  during  the 
continuance  of  the  estate  demised,  the  ancient  and  accus- 
tomed yearly  rents,  duties,  and  services,  or  more,  or  as 
great  or  beneficial  yearly  rents,  duties,  and  services,  or  more, 
as  now  are,  or  at  the  time  of  demising  or  granting  the  pre- 
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raises  so  to  be  demised,  were  reserved  or  made  payable  in       1821. 
respect  of  the  same  respectively,  or  a  just  proportion  of  such 


ancient  or  the  present  resetted  rents,  duties,  and  services,  ». 

or  more,  according    to   the  value  of  the    premises   so    to  £** 

be    demised,    leased,   or    granted    respectively — and   then      J****** 
come  the  exceptions  with  respect  to  the  heriots,  and  the 
usual  clause  that  these  rents,  duties,  and  services  were  to 
be  for  the   benefit  of   the  persons  entitled    from  time  to 
time.       If,  therefore,  a  lease  wis    to  be  made  after  the 
year  1757,  of  premises,  which  in  that  year  were  held  under 
an  existing  lease ; — and  I  do  not  wish  to  carry  it  further 
back  than   that  period,  it  is  impossible  to  say,  that  under 
this  power,  regard  is   not  to    be  had    to  that  lease.    |n 
construing  the  object  of  the  power  according  to  the  in- 
tention of  the   maker,  we  are  bound  to  receive    in    evi- 
dence that  to  which  the  language  of  the  power  so  eipressly 
refers.     It  is  there  tp  be  ascertained  what  is  to  be  demised 
according  to  the  ancient  and  accustomed  rents.     But  can  any 
thing  be  stronger  than  these  words?     Not  only  are  there 
to  be  reserved  "  the  ancient  and  accustomed  yearly  rents, 
duties,  &c.  or  more,"  but  as  "  great  or  beneficial  rents,  duties, 
and  services,  or  more,  as  now  are,  or  at  the  time  of  demising 
the  premises  so  to  be  demised,  were  reserved."    I  am  en- 
titled to  say,  that  this  word  or  should  be  understood  as  if  it 
ivere  and  in  this  case;  and  in  the  next  leasing  power  we 
find  the  words  used  are  "  as  great  and  beneficial  rents," 
which  I  consider  gives  to  the  word  "  beneficial"  a  signification 
of  great  importance,  when  read  with  a  view  to  collect  the 
intention  of  the  framer  of  the  instrument  as  to  the  execution 
of  this  power ;  and  under  a  deed  so  referring  to  existing 
leases,  and  in  such  terms,  I  have  great  doubt  if  this  proviso 
in  die  lease  as  to  the  distress  had  not  been  framed  just  as  it  is, 
whether,  for  that  reason,  the  lease  would  not  have  been  bad ; 
for  it  is  not,  as  has  been  truly  said,  so  much  the  quantum  of 
the  rent,  as  the  principle  of  the  reservation  of  it,  to  which  re- 
gard must  be  had  in  determining  questions  of  this  nature :  the 


¥ 

too.       *«*■«•«*** 
v.  the  security  for  the 

4^        as  beneficial  as  the 
r-      one  rent  be  icseni 
fibally  reserved?    The 
iicrem  maimer,  and  not  at 
the  words  following  m  and  an  a 
the  settlement  where  the  bent 
rat  that  can  be  obtained  is 
half-year  to  half-year,  de  mwm  m 
power  expressly  says,  that  fin 
shall  be  no  re-entry  audi  the 

twentj^igfat  daji  after  for  die  pajnMflt  of  i.    »■■■" 
of  the  first  power,  certainly,  there  is  no  anenDOBna*"** 
time,  within  which,  beyond  the  daj  of  reservations!  **•*, 
the  art  ears  maj  be  paid.    But  is  not  a  power  is  *** 
if  the  rent  shall  be  unpaid  for  the  space  of  fifea**1 
power  of  re-entry  reserved  ?  And  is  it  not  leauroi  *» 
non-payment  of  the  rent  ?    It  is  not  an  absolute  pose, » 
it  is  a  power ;  and  where  are  there  any  words  in  ^J**^ 
the  deed,  which  direct  that  it  shall    be  an  n**"*""' 
power :     There  is  no  such  thing  expressed  in  this  P** 
instrument,  although,  in  a  future  part,  we  fiud  it  dp*"! 
directed  to  be  reserved  conditionally. 

Previous  to  the  agitation  of  this  question,  (such  is  thecos- 
sequence  of  what  my  professional  habits  have  been,  as  I  ■*» 
before  said)  it  would  have  very  much  astonished  me  to  km 
been  told,  that  the  superadding  these  two  qualification! »» 
proviso  for  re-entry  reserved  in  a  lease  under  this  F** 
Power,  would  have  the  effect  of  rendering  the  instraan* 
*°*»lid ;  and  if,  sitting  elsewhere,  I  had  been  called  opoa  * 
**ide,  that  the  tenant  filing  a  bill  for  a  specific  performs^ 
°    a  ^toct  for  a  lease  under  this  power,  could  hsvc  ss 
«r  than  such  a  one  as  should  contain  a  peremptory  else* 
***mry,  in  case  the  rent  should  not  be  paid  on  the  thy 
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appointed,  I  should  have  held  it  contrary  to  all  the  principles  1821. 
•of  law  to  turn  him  out  of  Court  for  refusing  to  accept  or  smta 
execute  a  lease  with  such  a  proviso.     I  can  see  no  reason  *• 

why  there  should  be  any  difference  made  in  leases  at  a  rack-  4.  * 

rent,  and  those  for  which  an  equivalent  consideration  has 
been  paid  in  the  6rst  instance  by  way  of  fine,  provided  it  be 
as  beneficially  reserved,  which  alone  would  be  sufficient  to 
make  it  a  good  execution  of  the  leasing  power. 

What  I  have  hitherto  said  on  the  condition  of  the  delay  of 
fifteen  days,  certainly  does  not  touch  the  other  alternative  of 
there  being  no  sufficient  distress  upon  the  premises,  unless 
your  Lordships  shall  be  of  opinion,  that  the  power  of  re-entry 
directed  to  be  contained  in  the  lease,  must  be  taken  to  be  a 
reasonable  power ;  and,  if  (it  having  been  the  constant  and 
uniform  course  in  the  practice  of  conveyancing,  as  sanctioned 
by  the  Courts,  to  apply  that  quality  to  such  a  condition,  and 
accordingly  to  insert  it  in  every  lease)  it  must  now  be  deemed 
in  law  to  be  a  reasonable  condition — in  that  case,  the  obser- 
vations I  have  already  made,  will  so  far  apply  to  this  second 
objection*  The  term  "  reasonable"  is  certainly  not  appli- 
cable to  the  quantity  of  the  rent  to  be  reserved ;  but  it  is 
wholly  restricted  to  the  beneficial  reservation  of  that  rent,  be 
it  what  it  may,  as  it  affects  the  security  of  payment  whenever 
the  rent  should  become  due.  Although  I  do  not  agree  to 
the  extent  of  the  proposition  laid  down  by  a  very  learned 
Judge,  who,  1  think,  is  as  old  in  the  law  as  myself,  I  mean 
my  Brother  Wood,  who  has  stated  it  as  his  opinion,  that  the 
statute  4  Geo.  2.  is  imperative  on  landlords,,  as  to  their  adopt- 
ing, in  all  cases,  the  remedy  there  furnished  ;  yet,  upon  the 
obstruction  of  that  statute,  and  of  the  General  Inclosure 
Act;  to  which  I  have  alluded,  it  is  sufficient  for  the  present 

purpose  to  observe,  that  they  furnish  abundant  authority  for 
holding,  that  the  insertion  of  such  a  condition  in  a  clause  of 
re-entry,  is  warranted  as  being  reasonable,  and  that  its  intro- 
duction therefore,  may  be  considered  as  no  objection  to  a 


Surra 

v. 
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1W1.  powtr  of  re-entry  so  qualified,  but  that  it  may,  notwithstand- 
ing, be  deemed  a  good  execution  of  this  leasing  power. 
Having  already  called  your  Lordships'  attention  to  the  ex- 

^S^  treme  importance  of  the  general  effect  which  the  decision  in 
this  case  will  have  upon  the  whole  class  of  tenants  holding 
property  under  this  sort  of  tenure,  and  whose  leases  are  for 
die  most  part,  if  not  universally,  founded  on  titles  and  framed 
in  words  which  will  render  them  liable  to  these  same  objec- 
tions, I  wish  it  to  be  understood,  that  it  is  not  now  to  be 
considered  by  your  Lordships,  in  deciding  this  question, 
whether  leases  of  this  nature  are  more  beneficial  either  to 
die  remainder-man  or  the  tenant  for  life ;  for  that  is  not  the 
principle  on  which  this  case  should  be  decided.  The  true 
question  is,  whether  the  reservation  of  rent  be  provided  for 
by  the  covenant  contained  in  this  lease  in  the  way  most  bene- 
ficial to  the  whole  inheritance,  and  all  the  persons  wbo  may  be 
thereafter  interested.  In  pursuing  that  inquiry,  and  indeed 
in  the  whole  administration  of  the  law,  nothing  is  more  im- 
portant than  to  consider  what  has  always  been  the  approved 
practice  in  such  cases,  and  what  rules  that  practice  has  in- 
troduced ;  for  to  those  it  must  always  be  the  safest  course 
to  adhere. 

If  once  we  depart  from  that  course,  it  must  be  taken  into 
consideration,  that  no  tenant  for  life,  nor  trustee,  can  or  will 
hereafter  act  in  the  execution  of  a  power  without  the  pre- 
vious sanction  of  a  Court,  which  can  only  be  obtained  through 
the  dilatory  and  expensive  medium  of  a  litigated  suit.  I  shall 
only  observe,  in  conclusion,  as  Mr.  Justice  Bayley  has  pot 
this  question — There  is  a  power  of  re-entry  for  non-payment 
of  the  rent  contained  in  this  lease,  and  there  is  a  great 
variety  of  such  powers  as  is  acknowledged  in  the  books.  It 
is  a  reasonable  power,  having  the  usual  legal  conditions:  and 
if  on  the  one  hand,  it  be  said,  that  those  conditions  are  not 
expressly  required  by  the  leasing  power  given  by  the  settle- 
ment, it  may  be  answered  on  the  other,  that  they  are  such 
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as  there  is  nothing   fc>   be  found   there  which  condemns        U$U 
them.     We  have,  moreover,  the  authority  of  the  legislature       ^** 
for  holding  them  to  be  reasonable,  at  least ;  and  therefore  I  «• 

say  that  the  lease  in  question  appears  to  me  to  be  a  good  4. 

execution  of  the  power,  and  if  so,  it  should  be  pronounced      «W*V 
to  be  valid. 

That  is  the  opinion  which  it  is  my  duty  to  submit  to  your 
Lordships ;  but  it  is  not  for  me  to  anticipate  whether  your 
Lordships  may  think  proper  to  adopt  it  or  not :  it  is  sufficient 
for  me  to  express  it* 

Lord  Repesdale. — I  shall  not  trouble  your  Lordships 
at  any  length  upon  the  question  now  before  you ;  but  having 
attended  throughout  the  discussion  of  it,  and  having  in  the 
earlier  part  of  my  life  had  much  intercourse  with  person* 
eminent  in  the  practice  of  conveyancing,  which  furnished 
ae  with  opportunities  of  information  on  cases  of  this  de- 
scription, I  shall  therefore  offer  such  reasons  as  occur  to 
me  for  holding  the  opinion  I  have  formed,  and  which  I 
think  it  my  duty  to  submit  to  your  Lordships'  consider** 
lion. 

On  the  subject  of  the  practice  of  conveyancers  having  great 
weight  in  determining  points  of  this  nature,  so  high  has  the 
authority  of  ancient  and  uniform  practice  ever  been  consi- 
dered, that  even  the  construction  of  an  Act  of  Parliament 
has  been  adopted  from,  and  founded  on  the  practice  of 
lawyers  conversant  with  the  principle  of  common  assur- 
ances. And  that  principle  was  sanctioned  and  adopted  by 
this  House,  in  a  question  on  the  Statute  of  Jointure,  in  the 
case  of  The  Earl  of  Buckinghamshire  v.  Drury  (a),  and 
it  was  there  determined,  that  a  rent-charge  settled  on  an  in- 
fant,  was  within  the  Statute  of  Jointure  (b),  a  good  bar  of 
dower,  not  because  it  was  the  literal  interpretation  of  the 
statute,  but  because  such  had  been  the  constant  practice  of 

(a)  2  Eden's  Rep.  temp.  Lord  Northington,  60.    S.  C.    3  Bro.  Pari. 
Cas.  492.  (*)  27  Hen,  0.  c.  10. 


Smith 
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-  1811.  r  fcooveyancetf  and  other*,  touching  that  particular  subject. 
If  your  Lordships  should  decide  that  regard  is  not  to  be 
v.  had  to  long  established  forms  and  practice  in  considering 

D2f>        questions  of  this  nature,  by  such  a  decision  every  man's  title 
4sasiT.      to  |us  property  would  be  endangered.    But  more  especially, 
is  it  necessary,  that  the  established  practice  should  be  ed- 

•  *verted  to  in  aid  of  the  construction  of  instruments  of  thb 
description,  framed  from  precedents  constantly  acted  upooi 
and  not  disputed  in  Courts  of  Law,  and  ordinarily  pre- 
pared by  those  persons  who  employ  their  minds  in  the  coa» 
structioa  of  deeds.    How  else  are  we  to  understand  such 

.  instruments,  if  not  by  giving  technical  effect  to  the  words 
employed  by  the  parties  to  them,  which  are,  in  truth,  the 
words  of  the  professional  persons  who  advise  them,  and 

>.  are  used  as  being  best  calculated  to  carry  into  execution  the 
intentions  of  the  party  who  instructs  them,  and  who  are  of 
course  informed  of  their  meauing  and  legal  import  i  Then- 
fore  it  is,  that  I'  conceive  we  are  to  be  bound  by  the  prac- 
tice of  conveyancers,  which,  on  subjects  of  this  description, 
is  so  important,  as  to  be  tantamount  to  a  practical  and  true 
exposition  of  the  law  as  it  affects  such  subjects,  and  more 
particularly  so,  if  such  practice  has  prevailed  for  a  great 
length  of  time,  without  impeachment  in  a  Court  of  justice. 
Most  mischievous  and  dangerous  would  be  the  consequences 
if  it  were  not  so,  and  if  titles  should  be  made  to  depend 
on  verbal  criticism,  and  be  impeachable  by  means  of  the 
literal  construction  of  the  instruments  which  create  them. 
«  If  that  be  so,  the  facts  of  this  case,  and  the  very  wofdi 
of  the  power  and  of  the  proviso,  must  decide  this  questioe, 
when  applied,  as  they  ought,  in  all  cases  to  be,  to  the  sub- 
jectanatter. 

The  power  in  question  is  one  of  three  powers,  relating  to 
three  distinct  descriptions  of  property,  and  varying  accord- 
ing to  those  descriptions.  First,  of  property  which  was 
under  the  settlement,  let  under  leases  for  life  or  lives,  or  for 
years  determinable  upon  life  or  lives ; — secondly,  of  pro* 
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petty  tliat  consisted  of  lands  not  under  such  leases,  but  un^ 
der  rack-rent  leases ; — and  thirdly,  of  mines. 

Those  distinctions  must  convince  us  that  the  person  who 
framed  this   settlement,  contemplated  the  different  circum- 
stances in  which  these  three  descriptions  of  property  then 
stood,  and  that  she  meant  to  give  by  the  several  powers  the 
-same  degree  of  enjoyment  of  each  as  had  been  given  by  the 
former  owners  of  the  property,  which,  as  to   that  which  is 
the  subject-matter  of  the  present  question,  was,  that  the 
tenant  for  life  should  have  the  advantage  arising  from  re* 
newals  of  the  existing  leases  from  time  to  time,  as  the  lives 
should  drop  during  his  possession.     She  has  required  only 
that  he  should  reserve  as  great  or  beneficial  rents,  &c.  or 
more  (and  not  less)  than  had  been  reserved  in  the  former 
leases;  and  not  only  the  rents,  but  every  other  service  was 
to.  be  reserved  exactly  in  the  same  manner  as  in  those  leases. 
The  power  to  lease  the  second  description  of  property,  re- 
quires the  best  and  most  improved  rents  to  be  reserved,  and 
then  are  added  the  words,  "  that  can  be  reasonably  had  or 
obtained  for  the  same."     If  that  word  "  reasonably,"  which 
is  introduced  there  merely  out  of  caution,  had  not  been 
added,  would   it  not  have  been  implied?    And  if  that  word 
had  been  absent,  and  a  lease  had  been  made,  reserving  in 
reasonable  estimation,  the  most  improved  rent  that  could 
fairly,  honestly,  and  reasonably  be  obtained,  without  fine  or 
premium,  would  not  that  have  been  a  good  lease,  and  a 
sufficient  execution  of  the  power  ?   The  introduction  of  that 
word,  therefore,  does  not  in  any  respect  alter  the  terms  of  the 
power ;  for  it  must  have  been  so  construed  without  it.— Of 
the  two  powers  to  lease  for  lives,  or  years  determinable  on 
lives,  and  for  short  terms  at  a  rack-rent,  one  requires  the  power 
of  re-entry  to  be  reserved  in  one  way,  the  other  in  another ; 
and  I  think  that  was  designedly  so  varied.     With  respect  to 
the  latter,  the  power  of  re-entry  is  to  be  given  for  non* 
payment  of  the  rent  within  twenty-eight  days  after  it  has 
become  due,  pointing  out  the  time  in  precise  words.     Why? 
vol,  v.  H  H 
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then;  Were  not  precise  wocds  used  in  the  other  power  i    £of 
this  obvious  and  manifest  reason :— because  the  first  poorer 
referred  to  the  mode  of  executing  the  power  which  had  been 
observed  in  the  prior  and'  existing  leases;  aqd  it  was  in: 
tended,  that  whatever  the  mode  might  have  been,  it  should  still 
oofttaaue  to  be  followed  ;-^-or  if  there  should  be  found  to  be 
ndi  sdch  power  of  re-entry  for  non-payment  of  the  rent  re? 
serued  there,  then  that  some  such  power  was  to  be  inserted 
in  tbettew  leases*    It  is  a  mistake  to  say,  that  the  words  of 
the  powfcr  in  the  deed  are  precise  and  specific  in  their  dk 
mribotv    That  is  the  fallacy  on  which  most  of  the  reason- 
idy  has  keen  founded,   t<*  shew  that  this  lease  is  iavsjid, 
IWwbrds   are  not  prtcise*—they  are    vague    and  .loose, 
anourJting;  to  nothing:  more:  than  a  mere  note  or  memoraor 
chun;  importing*  that  ip  case  there  should  be  no  power  of 
re-entry  for  nonpayment  of  the  rent  inserted  in  the  former 
demises,  such  a  power  should  be  introduced  in  the  new 
leases,  which  were  in  all  other  respects  to  be  conformable  to 
the  61d  ones.     In  the  former  leases,  there  was  a  power  of 
reentry  reserved,  not  only  for  non-payment  of  the  rent,  bat 

» 

for  the  non-performanqe  of  the  other  services,  such  as  the 
render  of  capons,  and  doing  suit  at  mill,  &c  to  all  of  which 
the  power  extended,    The  power  in  the  settlement,  there- 
fore^ beiug  quite  general,  without   giving  any  definite  direc- 
tions as  to  the  mode  of  executing  it,  being  in  short,  merely 
in  the  nature  of  a  memorandum,  if  I  may  so  call  it,  that  the 
leases  should  contain  ft  power  of  re-entry,  the    maker  of 
tUs  lease  has  put  the  natural  construction  upon  the  words; 
aid  the  construction  which  has  been  attempted  to  be  put 
upon  them  in  support  of  these  objections,  is  a  forced  con- 
struction* and  an  attempt  to  render  them  more  precise  and 
strict  than  they  really  are,    Now,  let  us  suppose,  that  a  coin 
tract  had  been  entered  ipto  between  the  parties  to  this  lease, 
for  a  lease  of  the  property  in  question,  and  it  had  been 

*  *  » 

agreed   that  it  should  contain  a  power  of  re-entry  for  non* 
payment,  of  the  rent  to  be  reserved. — If  in  a  suit  for  a  srj*i 
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<Jlfc  pta»foinUttti  4rf  thatcontrwjt,  aComrt  of  Equity  should 
decree  it  to  be  specifically  performed,  would  that  Court 
dvetf  have  thought,  that  under  the  terms  of  this  daase  io 
flie  settlement,  they  were  bound  to  direct  a  clause  to  be  in* 
serted  in  the  lease,  giving  an  abaohite  power  of  recently  on 
non-payment  of  the  rent,  unqualified  by  the  ordinary  pro* 
visions  of  a  few  days  extension  of  the  time,  and  the  absence 
of  a  sufficient  distress  ?  Would  not  the  woods  be  coo* 
strued  according  to  the  common  and  ordinary  practice* 
which  most  have  been  borne  in  mind  by  the  conveyance* 
Who  prepared  the  settlement,  when  ha  inserted  this  genesal 
clause  for  reserving  the  power  of  re-entry?  The  profes* 
sional  character  and  habits  of  the  person  who  framed  the 
deed,  must  be  regarded,  and  the  technical  acceptation  of  the 
clause,  according  to  the  common  notions  of  such  person 
most  be  resorted  Ao,  in  order  to  ascertain  the  intention  of  the 
parties  to  the  kistrnment,  who  are  made  to  express  them* 
selves  in  hitf  more  accurate  language.  Having,  then,  recourse 
to  such  B^eans  of  construction,  we  must  see  that  this. clause 
was  no  more  than  a  mere  minute  or  memorandum,  the  terms 
'  of  which  were  to  be  supplied  more  definitely  in  the  lease,  as  it 
must  have  been,  if  it  had  been  made  one  of  the  terms  of  i, 
contract 'for  a  lease  entered  into  between  these  two  parties* 
i  consider,  therefore,  that  it  must  be  take*  to  have  bee* 
Ihe  intention  of  the  parties  Io  the  instrument,  that  the 
terms  of  this  clause  should  be  advisedly  not  precise,  there* 
-by  designedly  leaving  it  to  be  interpreted  by  the  clause  to 
that  -effect  in  the  former  leases,  if  they  contained  such  a 
clause,  bat  if  they  did  not,  that  a  reasonable  power  of  re* 
entry  should  be  inserted  in  the  future  leases*  If  there  were 
•  power  of  re-entry  reserved  in  the  former  leases,  ,no  espe* 
ctal  directions  as  to  the  insertion  of  such  a  power  in  the 
new  leases  would  be  necessary,  because  the  rent  being  re* 
Quired  toibe  reserved  in  "as  i&ujftcUtl  a,  manner,"  it  must 
-feate  been  reserved  in  the  same  words,  and  in  none  other* 
-Now,  as  all  the  doubt  in  this  case  has  been  founded  upon 
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Saturday, 

Iftffeftftdant 
lie  arrested  by 
the  name  of 
MA,  Instead 
of  Jotfcf,  the 
Court  will  dis- 
charge bin 
oat  of  the  cos- 
tody  of  the 
sheriff,  on  his 
entering   a 
common  ap- 
pearance, and 
undertaking  to 
bring  no  ac- 
tion against 
the  plaintiff 
or  sheriff. 


Jornsoj*  fv£oo?pm* 

jM  *u  Serjt.  Ombre,  on  a  fonpej  daj  in  this  Tons,  had  ok 
tained  a  rule  nisi,  that  the  defendant  might  be  discharged 
oat  of  the  custody  of  the  sheriff  of  Hertford,  on  entering 
a  common  appearance,  on  an  affidavit  which  stated  that 
bt  was  described  in  the  capias  under  which  he  was  arrested, 
as  Joaah,  and  that  he  was  baptized  by  the  name  of  Jomx, 
and  had  always  been  known  •  by  that  name.  Be  jefetred 
to  the  cases  of  Smith  v.  Junes  (a),  and  Wilkes  v.  hottk  (A}* 

where  similar  applications  had  been  granted. 

i  •     •  •      . » 

Mr.  Serjt.  Fpygfatn  now  shewed  cause ;  a^d  o*  Us  coin 

senting  that  the  defendant  should  bring  no   aqtioa  eithqr 

agai&st  thp  plaintiff  or  the  sheriff,    the  Court   made  die 

rule 

Absolute  (c). 


(a)  4  Maul.  &  Selw.  360.. 


.(6)  2  Taunt.  399. 


(c)  In  Hitching  v.  Alder  *,  where  a  defendant  had  been  arrested  by 
a  wrong  name,  and  given  a  bail  bond,  and  moved  to  set  aside  the  writ 
and  proceedings,  the  Court  of  King's  Bench  required  him  to  file  com- 
mon bail,  and  undertake  not  to  bring  any  action. 

•  1  Chit.  Rep.  282. 


Saturday, 
May  19. 

A  continuance 
of  notice  of 
bail,  where 
time  was  not 
given  by  the 
Court,  need 
not  be  served 
before  three 
o'clock,  as 
Specified  in  the 
rule,  Michael 
ma*  Term, 
60  Geo.  3. 


Williams  v.  Taylor. 

i 

By  the  rule,  Michaelmas  Term,  60  Geo.  3.  every  notice  for 
justifying  bail  in  person,  must  be  served  before  eleven  o'clock 
in  the  forenoon  of  the  day  in  which  such  notice  ought  to 
be  served  ;  except  where  an  order  of  the  Court  for  further 
time  has  been  obtained,  in  which  case  it  is  sufficient  to  serve 
the  notice  before  three  o'clock  in  the  afternoon  of  the  day 
in  which  such  order  should  be  granted. 
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Held/  by  Mr,  Justice*  Richardson  (the  only  Judge  in 
Court  %  that  a  continuance  of  notice  of  bail,  although  time 
was  not  given  by  the  .Court;  need  not  be  served  before  three 
o'clock,  as  being  within  the  spirit,  though  perhaps  not 
within  the  letter  of  the  rule. 


41S 


1821. 


Willi*** 

0. 

Tayusu 


•  % 


Bassett  v.  Osborne. 


Monday, 


%  • 


This  was  an  issue  directed  by  the  Vice  Chancellor,  On  the  "i^ff^f  ' 
J  3 ti\  Dtcembit,  1819>  to  try  whether  a  second  mortgage  rtt^&wasi 
made  by  the  plaintiff,  was  usurious  or  not,  and  it  was  further  by  the  Vice 
older*)*  that  the  parties  should  proceed  to  trial  at  the  Sit*-  S^?0^ 
tings  after  Hilary  Term.  1880.  on  the  ground 

•  that  the  plain- 

tiff  endeavour- 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  Term,  bad  ob-  to  ^^ 
taitied  a  rule  nisi,  that  the  defendant  might  be  at  liberty  to 
carry  the  record  down  to  trial  at  the  next  Assizes,  on  an 
affidavit  which  stated,  that  he  was  desirous  of  tryiog  the 
question,  but  that  the  plaintiff  endeavoured  to  delay  it ;  and 
he  relied  on  the  case  of  Humpage  v.  Rowley  (a\  as  being 
precisely  in  point. 


Mr.  Serjt.  Vaughan  was  now  about  to  shew  cause :  but 
the  Court  observed,  that  the  plaintiff  would  not  be  damni- 
fied by  this  application,  and  that  in  Humpage  v.  Rowley,  it 
was  deemed  so  reasonable,  that  the  rule  was  made  absolute 
in  the  first  instance. 

Rule  absolute. 


Mr.  Serjt.  Vaughan  then  submitted,  that    as    the  order 
bad  been  made  so  long  since,  it  had  in  effect  expired,  and 

(«)  4  Term  Rep.  767. 
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1821#  /f  to  the  Vice  Chancellor  for  a 

v#^  jM,  Alt  it  wm  a  continuing  or- 

Saturday,  4*  BOt  requited. 

May  19.  „  / 

If  Kdefrndant  Mft.  Segt  '      .    '  _  ■ 

be  arrested  by  tained  a  nil  • 

the  name  of  j, 

JoiwA,  instead   oat  of  tr      ' 

of  Jmm«>  the 

Court  will  dis-   ft  COUUT 

charge  bin      ^  /^andant ;  Meb edith ,  Tenant;  Edwards, 

oat  of  the  cos-  w  wi^ 

tody  of  the      u  j        /^  Vouchee. 

sheriff,  on  his 
entering  a       ar    ^ 

common  ap-  ,  *  ^ju  Boumquet  moved,  that  this  recovery  might  be 
undertaking  to  *  \fA,  by  inserting  the  words  "  fee-farm  rent;99— on  at 
{iffi.JS^y  jjffiy**1*  which  stated,  that  the  vouchee  was  tenant  in  tail  of 

^^£Sl    fit    0*  rent ; — t*Ult  ***  ^^  to  mt^e  a  tenmDt  to  l^e  PracVef 
r  *    10  sufficiently  comprehensive  to  include  it,  as  it  conveyed  all 

ips  freehold  manors,  messuages,  tenements,  and  heredita- 
ments of  the  vouchee,  in  the  counties  of  Bedford  and  Buck- 
ingham, in  the  latter  of  which  the  rent  issued ; — that  the 
"•        manors  were  mentioned  in  the  recovery,  and  the  fee-farm 
rent  was  intended  to  be  included,  and  that  the  parties  were 
all  alive.     He  referred  to  the  case  of  Brett,   demandant; 
*  Smith,  tenant ;  Honeywood,  vouchee  (a) ;  where  a  recovery 

,  was  amended  by  inserting  a  rent-charge,  which  had  long  been 

/  treated  as  merged  in  the  land  by  unity  of  possession. 


*.' 


Fiat. 


(«)  1  Taunt.  484. 
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ADAM  V.  DlJNCALFE.  Monday, 

f  May  si. 

1  his  was  an  action  of  replevin.  The  declaration  alleged  In  in  iTowry 
that  the  defendant  on  the  17 th  January,  1818,  at  Wellington,  distress  for  * 
in  the  county  of  Salop,  upon  certain  lands  there,  took  the  ftndant^v11*-- 
goods  of  the  plaintiff,  and  unjustly  detained  them,  &c.  e<*<  tha*  the 

plaintiff  held 
certain   strata, 

Avowry,  that  one  John  Pearse,  in  his  life-time,  to  wit,  on  ,>on*stoiie,0 
the  1st  May,  1809,  was  seised  of  the  places  in  which.  &c.  ut£*F a  le*M!» 

J        .  r  '  which  contain  - 

in  fee,  and  being  so   seised,   he,  by  a  certain  indenture,  ed  a  proviso, 
bearing  date  on  that  day,  and  made  between  himself  of  the  8tooe  should 
one  part,  and  the  plaintiff  of  the  other,  demised  to  the  latter  ™{t*  £°il* 
"certain  closes  and  cottages  at  Wellington  aforesaid;   and  wrought  oat 

I  11      L  .  .__.  •  ,  1  ..     -  WUhin     t,,e 

suso  all  those  strata,  beds,  seams,  or  veins  of  coal  and  iron-  term  of  eight 
stone,  called  the  fungus  coal,  and  the  iron-stone  called  the  commence- 
brick-measure  stone,  that  might,  within  the  term  by  the  said  Jj1*",^  Sf 
indenture  limited,   be  procured,    extracted,    produced,  dis-  rent  in  respect 
covered   and    found  under  the  said  closes,  for  the  term  of  should  then 
fourteen  years,  commencing  from  the  25th  March  then  last  [^"hould  be 
past,  and  fully  to  be  complete  and  ended ; — the  plaintiff  pay-  P*id  ,0  the 

lessor*       Vrtt 

ing  certain  rent  for  the  same,  as  therein  mentioned  : — And  the  production 
that  h  was  by  the  said  indenture  provided,  that  if  the  brick-  tne  proviso  ' 
measure  stone  should    not    be   wholly  gotten  or  wrought  addhiomi  the 
out  within  the  term  of  eight  years  from  the  commencement  words  •«  if  the 

.  same  should 

of  the  said  demise,    the  rent    in '  respect  of  such  brick-  be  found  to  be 
measure    stone,    amongst  other  species  of  iron  stone,  in  ^cid.  that"" 

the  said  indenture  mentioned,  as  should  then  remain  ungotten,  JJjj*  wa*.  a 

9  .  ""■■  variance, 

should  be  paid  to  Pearse,   his  heirs  and  assigns,    by   the  and  that  the 
plaintiff,  at  the  expiration  of  such  eighth  year  of  the  said  entitled  to 
term;  the  amount  of  such  rent,  or  sum  of  money,   to  be  J^JJyrJJJ^. 
fixed  and  ascertained  according  to  the  quantity  in  measure  a»<i  it  seems, 

°  ^  y  that  he  would 

only  be  Itnble 
to  pay  far  inch  stone  as  could  be  gotten,  and  not  for  that  which  wis 
not  gattable. 

VOL.  V.  I  I 
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1821.        of  the  surface  of  the  land  under  which  the  said  last-men- 
tioned iron-stone,   or  any  part  thereof,  should  so  remain 


DUNCALFI. 


*.  ungotten ;    it  being  calculated  that  each  superficial  square 

yard  of  the  said  iron-stone,  would  together  produce  tea 
hundred  weight,  when  raised,  according  to  which  estimate, 
the  said  rent  should  be  fixed  and  paid. — The  avowry,  then, 
after  stating  the  entry  of  the  plaintiff,  and  the  devise  of  the 
reversion  to  the  defendant,  went  on  to  allege,  that  at  the 
expiration  of  the  eighth  year  of.  the  term,  a  certain  large 
quantity  of  the  said  iron-stone,  called  brick-measure  stone, 
to  wit,  the  quantity  of  2,7,075  superficial  square  yards  of 
the  same,  containing,  according  to  the  above  calculation* 
divers,  to  wit,  13,537  and  a  half  ton  weight,  remained 
ungotten ;  and  because  a  large  sum  of  money,  to  wit, 
789/.  13s.  9d.  of  the  said  rent  for  each  and  every  ton 
weight  of  the  said  brick-measure  stone,  which  so  remained 
ungotten  at  the  expiration  of  the  said  eighth  year  of  the  said 
term,  to  wit,  on  the  25th  March,  1817,  and  from  thence 
until,  and  at  the  said  time  when,  &c.  was  due  and  iu 
arrear  from  the  plaintiff  to  the  defendant,  he  well  avowed 
the  taking  the  plaintiff's  goods,  as  a  distress  for  the  said 
sum  of  789/.  13s.  9d. 

The  plaintiff  pleaded  in  bar,  first,  non  est  factum;  se- 
condly, non  tenuit ;  and  thirdly,  riens  in  arrear. 

The  cause  came  on  for  trial  before  Mr.  Justice  Richardson, 
at  the  Spring  Assizes  for  the  county  of  Salop,  1820,  when  the 
Jury,  by  consent,  found  a  verdict  for  the  defendant,  assessing 
the  rent  at  the  said  sum  of  789/.  13s.  9<£,  subject  to  the 
opinion  of  the  Court  upon  the  following  case : — 

On  the  1st  May,  1809,  Pearse  and  the  plaintiff  executed 
the  lease  in  question,  which  formed  part  of  the  case.  The 
plaintiff  immediately  entered  into,    and  has  from  thence 
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continued  possessed  of  the  demised  premises.  The  defeu-  182K 
dant,  in  June,  1810,  became  devisee  of  die  reversion ;  ^^ 
some  part  of  the  brick-measure  stone,  on  the  25th  March,  «• 

1817,  remained,  and  still  remains  ungotten,  of  which  a  pro- 
portion is  clearly  not  gettable ;  and  as  to  the  remainder,  it 
is  contended  by  the  plaintiff,  that  it  is  not  gettable,  and  by 
the  defendant,  that  it  is.  No  referees  had  been  appointed 
prior  to  the  distress,  to  ascertain  the  amount  of  the  rent. 

The  questions  for  the  opinion  of  Court  were,  first,  whether 
the  plaintiff  was  bound  to  pay  for  die  brick-measure  stone 
ungotten,  although  it  was  not  gettable ;  secondly,  whether 
the  payment  in  question  could  be  distrained  for ;  and  thirdly, 
whether  the  plaintiff  was  liable  to  pay,  as  the  defendant  con- 
tends, for  the  brick-measure  stone,  according  to  all  the 
superficial  measure  remaining  ungotten  on  the  £5th  March, 
1817,  or  only  for  such  part  as  actually  contained  brick~mea- 
aure  stone,  as  the  plaintiff  contends. 

If  the  Court  should  be  of  opinion  with  the  plaintiff  on 
the  first  question,  and  should  likewise  hold,  that  the  defen- 
dant is  npt  entitled  to  recover,  if  a  part  only  of  the  brick- 
measure  stone  remaining  be  gettable,  and  the  rest  ungettable, 
a  verdict  was  to  be  entered  for  the  plaintiff.  So,  if  they 
should  be  of  opinion  with  the  plaintiff  ou  the  second  ques- 
tion, a  verdict  was  to  be  entered  for  him. 

.  The  case  now  came  on  for  argument,  when 

Mr.  Seijt.  Lens  for  the  plaintiff,  on  referring  to  the 
lease,  submitted,  that  there  was  a  fatal  variance  between  the 
proviso  therein  contained,  and  that  set  out  in  the  avowry  as 
to  the  getting  of  the  brick-measure  stone ;  as  in  the  latter, 
it  appears  to  be  absolute  and  unconditional,  viz.  "  that  if 
it  should  not  be  wholly  gotten  or  wrought  out  within  the 
term  of  eight  years  from  the  time  of  the  demise,  the  rent 
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1821.        io  respect  of  such  atone  as  should  then  remain  nngotten* 
2^2m        should  be  paid  by  the  plaintiff ;— whereas,  in  the  lease,  k 

o.  was  added,  "  if  the  same  should  be  found  to  be  gettable** 

Duncalfb.         . 

which  was  altogether  omitted  in  the  avowry,  ay  that  qua- 
lification* the  lessee  was  only  liable  to  paj  for  such  stone 
as  should  be  found  gettable*  and  eight  years  were  allowed 
him  lo  determine  whether  it  was' to  be  gotten  or  ijot.  If  As* 
be  so*  the  sum  in  question  could  not  be  distrained  for,  as  k 
was  not  reduced  to  a  certainty ;  or,  at  all  events,  the  remedy* 
if  any^  was  for  a  breach  of  covenant. 

Mr.  Serjt.  HuUock,  contri.  The  question  is,  not  whether 
the  plaintiff,  as  lessee  of  the  lands  in  question,  lias  mads  s 
provident  bargain  or  not,  but  whether  he  has  not  bouri 
himself  by  the  proviso*  to  pay  for  the  brick-measure  stone 
.remaining  nngotten  at  the  expiration  of  the  eighth  yesr  of 
4he  term*  whether  it  was  capable  of  being  gotten  or  not? 
He  was  aware  at  the  time  he  entered  into  the  covenant,  that 
it  might  be  all  gotten  within  that  period,  unless  he  were 
prevented  by  accident*  or  some  unforeseen  cause ;  and*  at 
all  events,  he  must  be  liable  for  that  part  which  is  now 
gettable,  and  which  might  be  determined  by  an  arbitrator. 


But  the  Court  held,  that  the  proviso  in  the  lease  was 
improperly  aet  out  in  the  avowry ;  and  therefore*  that  d* 
plaintiff  was  entitled  to  recover  on  the  plea  of  rum  est  factum; 
and  they  expressed  a  strong  opinion,  that  he  was  only  liable 
by  the  terms  of  the  covenant*  to  pay  for  the  atone  which 

could  be  gotten*  and  not  for  that  which  was  not  gettable. 

.    •   .   .  * 

Judgment  for  the  plaintft 
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James  v.  James  and  Others.  Wednesday 

May  2S.  * 

This  wis   an  action  of  debt  on  bond,  bearing  date  the  a  fair  and 
18th  November,  1816,  in  the  penal  sum  of  800/.     By  tbe  ^n^te^t 
condition  it  was  recited,  that  tbe  plaintiff  was  entitled .  to  an  |?  laod>  ^hcre 

g  r  the  considera- 

interest  in  certain  veins  of  coal,  for  her  life ;   and  that  she  tion  in  part  or 
by  indentures  of  even  date  with  tbe  boud,  had  assigned  such  annuity  to  be 
interest  to  tbe  defendants,   who,   in  consideration  thereof,  ^j^0.  ^ 
bad  agreed  to  pay  her  an  annuity  of  60/.  per  annuJh;  and  consideration 

for  ffrantinsr 

the  bond  was  then  conditioned  for  the  payment  of  that  such  annuity, 
annuity  to  the  plaintiff  for  her  life.  The  defendants  having  a^cowideral 
craved  oyer,  pleaded  that  no  memorial  was  enrolled  accord-  J^"^™0"  hi** 
iog  to  tbe  statute  53  Geo.  3.  c.  141.  s.  2.  Replication,  that  the  meaning  of 
tbe  annuity  was  granted  for  the  consideration  in  tbe  condi-  Geo.  a.  c.  iiu 
tion  mentioned,  and  not  for  money  or  money's  worth,  within  for**£e  jj£[£ 
the  meaning  of  that  statute,  on  which  issue  was  joined,  tiff  had  aisign- 

•  ^        ■  cd  in  interest 

in  coal  veins 

At  the  trial  of  the  cause,  before  Mr.  Baron  G arrow,  at  d°ant»,e  in  "li- 
the last  as#ues  at  Monmouth,  on  the  bond  being  given  in  "* crmti°n  °f 
evidence,  it  was  insisted  for  the  defendants,  that  it  ought  to  J}er  ufe,  and 
have  been  enrolled  under  that  statute;   but  a  verdict  was.  ment  of  which, 
taken  for  the  plaintiff,   with  liberty  for  the  defendants  to  cooditfon^d": 
move  to  set  it   aside  and  enter  a  nonsuit,   if  the  Court  HeLd»  ^a* 

such    bond 

should  be  of  opinion  that  such  enrolment  was  necessary.  did  not  re- 
quire enrol- 
ment, nnder 

Mr.  Serjt.  Pell  on  a  former  day  in  this  Term,  accordingly  that  8tatate* 
applied  for  a  rule  urn,   and  submitted,  that  although  the 
second  section  of  the  53  Geo.  3.  seemed  to  apply  to  pecu. 
niary  considerations  alone,  still,  as  by  the  tenth  section  it  was 
enacted,  that  the  act  should  not  extend    to  any  voluntary 
annuity  or  rent-charge,  granted  without  regard  to  pecuniary 
consideration  or  money's  worth,  it  must  be  taken  to  apply 
to  all  cases  of  annuities  granted  in  consideration  of  money's 
worth ;  and,  by  the  second  section  of  that  statute,  it  is  de- 
dared,  that  every  deed,  bond,  instrument,  or  other  assurance, 
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1821.       thereby  any  annuity  shall  be  granted,  shall  be  null  and  void, 
unless  memorialized  and  enrolled  in  Chancery. 

Cur.  adv.  vuh. 


Jambs 

v, 
James. 


Lord  Chief  Justice  Dallas,  on  this  day,  having  stated 
the  circumstances  of  the  case  as  above,  and  observed,  that 
the  question  would  depend  on  the  construction  of  the  second 
and  tenth  sections  of  the  statute  53  Geo.  3.  c.  141.  delivered 
the  opinion  of  the  Court,  as  follows  : — 

The  second  section  of  that  statute,  requires  every  memo- 
rial of  an  annuity  enrolled  in  pursuance  of  the  act,  to  specify, 
among  other  things,  "  the  pecuniary  consideration  or  con- 
siderations for  granting  the  same,"  which  words  necessarily 
presuppose  and  require  the  existence  of  a  pecuniary  coo- 
8ideration  to  be  so  specified,  and  shew  that  the  statute  does 
not  apply  to  cases  where  no  such  consideration  exists.  Tbe 
form  of  memorial  also,  given  by  tbe  same  section,  in  the 
column  beaded  "  consideration,  and  bow  paid,"  specifies 
pecuniary  considerations  only,  whether  paid  in  money  or  in 
bank  notes,  or  other  notes,  or  bills  of  exchange,  aa  the  case 
may  be.  The  tenth  section  declares,  (amongst  other  things) 
that  the  act  shall  not  extend  "  to  any  voluntary  annuity  or 
rent-charge,  granted  without  regard  to  pecuniary  considera- 
tion or  money's  worth ;"  and  from  these  words  it  has  been 
argued,  that  the  act  applies  to  all  cases,  where  any  thing 
valuable  is  given  for  the  purchase  of  an  annuity.  It  is  true, 
that  these  words  import,  that  "  money's  worth "  may,  in 
certain  cases,  be  a  "  pecuniary  consideration,"  within  the 
meaning  of  the  act;  as  where  the  grantee  pays  for  the 
annuity,  in  part  or  in  whole,  by  goods  or  merchandize,  with 
a  nominal,  or  perhaps  a  real  value  imposed  upon  them,  to  be 
converted  into  money  by  the  grantor  ;  and  where  the  object 
of  the  grantor  was  to  raise  money,  and  where  such  appears 
to  be  the  real  nature  of  the.  transaction,  however  it  may 
be  disguised.  But  considering  the  second  and  tenth  sections 
together,  and  the  intent  of  the  legislature,  as  it  is  to  be 
collected  therefrom,  the  Court  is  of  opinion,  that  the  act 
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does  not  extend  to  cases  of  fair  and  bbn&  fide  sales  of  boded  1831. 
property,  whether  freehold,  for  life,  or  leasehold  for  a  term  j^mii 
of  years,  where  the  consideration  in  part  or  in  whole,  may  *• 

be  an  annuity  to  be  paid  to  the  vendor.  In  such  cases,  the 
consideration  for  granting  the  annuity  bang  an  estate  in  land 
bond  fide  sold  or  conveyed,  does  not  seem  to  us  to  be  a 
pecuniary  consideration  or  money's  worth,  within  the  mean- 
ing of  the  statute.  Such  appears  to  be  die  nature  of  the 
present  case,    and    therefore  my  B    ther  Pell   will  take 

nothing  by  his  motion. 

Rule  refused. 


Wedaeiday, 

Harbison  v.  Smitheringale.  Mayts. 

This  was  an  action  brought  by  the  plaintiff,  to  recover  See  (he  anr- 
the  sum  of  25/.  being  half  a  year's  rent,  due  to  him  from  ttola^cLe* 
the  defendant,  for  a  post  wind-mill. 

At  the  trial  of  the  cause  before  Mr.  Justice  Richardson,  at 
the  last  assizes  at  Lincoln,  the  plaintiff  having  established  the 
tenancy  by  the  defendant,  the  latter  gave  in  evidence,  inden- 
tures of  lease  and  release,  of  the  8th  July,  1819,  by  which 
the  plaintiff  conveyed  his  interest  in  the  mill,  in  trust,  to  one 
Sharp,  for  die  consideration  of  the  payment  of  an  annuity  of 
SOl.  per  annum  to  the  plaintiff  for  life.  On  the  production 
of  the  deeds,  it  appeared,  that  they  had  not  been  enrolled, 
when  it  was  contended  for  the  plaintiff,  that  they  were  void, 
as  it  was  necessary  that  they  should  have  been  memorialized, 
under  the  statute  53  Geo.  3.  c.  141.  The  learned  Judge, 
however,  was  of  opinion,  that  an  enrolment  was  unneces- 
sary, as  die  consideration  for  granting  the  annuity  was  a 
conveyance  of  an  interest  in  land,  and  therefore  not  a  pecu- 
niary consideration,  within  the  meaning  of  the  statute ;  and 
the  Jury  accordingly  found  a  verdict  for  the  defendant. 

Mr.  Serjt  Blossei,  on  a  former  day  in  this  Term,  had 
applied  for  a  rule  nisi,  that  this  verdict  might  be  set  aside, 
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182L.        and  a  new  trial  granted,  on  an  affidavit  of  the  plaintiff,  which 
H  v^^        stated,  that  he  was  taken  by  surprise  at  the  trial,  tiy  the 


v.  production  of  the  deeds  ;  and  that  he  would  otherwise  hate 

hale.  been  prepared  to  prove  that  he  had  merely  a  chattel  interest 
in  the  mill;  And  that  he  bad  not  conveyed  it  in  fee,  as 
appeared  by  thtoe  instruments. 

The  learned  Serjeant  now  submitted,  that  at  all  events, 
the  deeds  ought  to  have  been  enrolled,  as  the  53  Geo.  3. 
no  exception  as  to  the  consideration  for  which  an 
was  granted ;  but  applied  to  every  case,  where  any  thing 
valuable  was  given  for  the  purchase  thereof. 

The  Court  ordered  the  rule  to  he  suspended,  until  they 
had  considered  the  foregoing  case  of  James  v.  James ;  sad 
Lord  Chief  Justice  Dallas  having  given  judgment  in^  that 
case,  now  said,  that  the  same  observations  applied  to.  this; 
and  the  rule  was  consequently 

Refused. 


Friday, 

MaJ  «•  Aplin  v.  Fox. 

If  the  jastifi.  Mr.  Serjt.  Peake    opposed    the   justification  of  bail  in 

cation  of  bail    .,»  t_        n-  j     •  «* ,     .        ... 

by  affidavit  be  ttm  case>  b?  affidavit;  on  an  affidavit  which  stated,  that 
anoXr  &-  one  of  thcin  had  ■cknowledged  that  he  was  in  insolvent 
davit,   stating  circumstances,  and  unable  to  pay  his  debts ;   and  that  the 

the    insol-  *  r     j     *»  i  \ 

vency  of  one  defendants  attorney  had  assured  him,  that  his  becoming 
the  Court  will  bal^  WM  *  niere  matter  of  course,  and  that,  if  any  thing 
ma\te"Tf  Iht  haPPened>  his  co"bail  ar°ne  W0"W  *>*  responsible. 

latter  affidavit 

to.be  ln,wer"      Mr-  Serjt  Vaughan   iusisted,    that  he  was   entitled  to 

answer  die  matters  contained  in  that  affidavit  by  another  : 
But  the  Court  were  decidedly  of  opinion  that  he  was  not  j 
and  the  bail  were  consequently 

Rejected. 
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Maberlky  v.  Benton.  Friday. 

May  25. 

Mb.  Serjt.  Hullock,  on  a  former  day  in  this  Term,  had  Wn*fe  tat  me 
obtained  a  rule  nisi,  that  an  exoneretur  might  be  entered  on  was  "  in  a 
tbe  bail-piece  in  this  cause,   on  the  ground  of  a  variance  L^°0Dttn^ 
between  the  writ  and  declaration.    The  ac  ttiam  being  "  in  **?*  njp0n  P**" 

.    miset,     and 

•a  plea  of  trespass  on  the  case  upon  promises/'   and  the  ike  deetaia- 

declaration  having  been  delivered  in  debt.  VCred  in  debt ; 

it  U  a  ftlal ' 


Mr.  Serjt.  Cross  now  shewed  cause,  and  submitted,  that  A    Coort 

although  tbfc  case  of  Kerr  v.  Sheriff '(a),   was  in    terms,  ordered  aa 

similar  to  the  preseut,  still,  that  there  the  application  was  be  entered  en 

merely  to  cancel  the  bail  bond,  whilst  here,  the  defendant  J^Joeld^aot 

lias  appeared  and  perfected  bis  bail ;— at  all  events,  it  wds  an  allow  tife  a* 

<*bbticatk>fi  to  the  equitable  jurisdiction  of  the  Court.         x    amended  by 
,  ■  s      -faag  It  la 

But,  jper  Curiam. — The  bail  are  clearly  discharged,  as  tbffy 
only  engaged  'to  become  Hable  in  an  action  of  assumpsit ; 
and  the.  plaintiff  by  declaring  in  debt,  baa  not  pursued  das 
same  species  of  action.  In  Tetheringtou  v.  Golding  (ft),  it 
was  decided  to  be  irregular  to  hold  a  defendant  to  bail 
in  assumpsit,  and  then  to  declare  in  trover;  and  tbe  case 
4>f  De  Jj*  Caur  v.  Reed  (c),  proceeded  on  the  same  pr»- 
ciplew 

Rub  absolute. 

Mr.  Serjt.  Cross  then  applied  to  amend  the  declaration, 
by  allowing  it  to  be  filed  in  assumpsit,  instead  of  debt 

But  die  Court  observed,  that  the  original  application 
was  made  on  behalf  of  the  bail,  who  were  discharged  by  tbe 
irregularity. 

Tbe  learned  Serjeant,  therefore,  took  nothing  by  bis 
motion. 

(tf)  S  Bos.  &  Pal.  358.  (ft)  f  Term  Rep.  80. 

(c)  2  H.  BU.  S78. 
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Saturday,         WlLLIAM     WlNSOR,      SUSANNAH      WlNSOR,       J  A  HE 

Boucher,  and    Thomazine  James,     v.  Pratt 
and  others. 

Where  a  will,  This  was  an  action  of  detinue,  to  recover  the  title-deeds  of 
written  on  divers  real  estates  at  Bromley,  in  the  county  of  Middle*!, 
^TtbetVor  "^  elsewhere,  of  which  one  Charles  Reek*,  attorney  and 
XSTattMtLl    nota,7» &e&  seised.    The  declaration  set  forth  the  particak; 

by  three  wit-    deeds.    Plea.  Not  Guilty. 
sestet,  con- 
cluded by  itm- 

ta&to^had16  The  cause  came  on  for  trial  before  Lord  Chief  Justice 
nSeVuie      D*U*h  a*  Westminster,  at  the  Sittings  after  Easter  Tens, 

two  first  sides  ]  820,  when  a  verdict  was  found  for  the  plaintiffs,  subject  to 

thereof*  and 

his  band  and  the  opinion  of  the  Court  on  a  case,  of  which  the  fbilowag 

last,"  aiwUt    >8  th*  substance  : — Charles  Reeks  being  seised  in  fee  of 

uetedTdnthis  ***e  Prelnise8  in  question,  on  the  17th  July,  1810,  madehk 
name  and  seal  will  in  the  presence  of,  and  attested  by  three  witnesses, 
but  had  omit-  whose  names  were  subscribed  thereto,  by  which  he.  devised 
name0  to^tbe *  ^  reDt8' issues'  anc*  P1"0^18  of  three  freehold  estates,  situate 


two  first  sides:  at  Limehouse,  Bromley,  and  Stepney,  to  his  wife  for  life, 
the  will'  was     and,  on  her  decease,   to  Mary  Burford,  the  mother  of  Us 

^whatever9  W^e>  *°*  ^er  ^e>  ^  on  t'ie  decease  °f  ^  w^e   «■<!  *** 
might  have 
been  the  testa- 
tor's former  intention,  it  was  abandoned  by  the  final  signature  made  by  him  at 
the  time  of  executing  the  will.— -So,  where  the  testator  nad  executed  such  will, 
by  which  he  devised  certain  real  estates  to  his  wife  for  life,  and  on  her  death, 
to  /.  S.t  and  on  the  death  of  both,  to  his  executors  in  fee,  upon  certain  trusts, 
and  some  years  afterwards  be  made  various  interlineations  and  obliterations 
therein,  confining  the  first  devise  made  to  his  wife  to  her  widowhood,  and  striking 
out  the  devise  to  /.&.,  and  obliterating  the  original  date,  and  substituting 
the  day  of  November,  instead  thereof,  and  the  will  was  never  re-signed, 

re-published,  nor  re-attested,  but  a  fair  copy  was  afterwards  prepared,  and  the 
testator  added  one  interlineation  therein,  not  affecting  his  real  estate,  but  which 
copy  was  never  signed,  published,  or  attested,  and  the  will,  thus  altered,  and 
fair  copy,  were  found  locked  in  a  drawer  together,  at  the  residence  of  the 
testator  after  his  death :  Held,  that  there  was  no  revocation  of  the  will  as  it 
originally  stood,  as  the  alterations  and  obliterations  were  merelv  demonstrative 
of  a  future  intent  of  the  testator  to  execute  another  will,  wnich  was  never 
carried  into  effect. 


IN  THE  SECOND  TEAR  OP  GEO.  IV. 


485 


mother,  be  devised  the  estates  at  Bromley  and  Limehouse  to        18U* 
his  executors  thereinafter-named*  upon  trust,  to  sell  and  dis-      ^^Xrn 
pose  of  the  same,  aud  divide  the  net  produce  thereof  equally  «• 

between  his  three  sisters,  Jane  Boucher,  Susannah  fVinsor, 
and  Thomazine  James,  or  to  the  issue  of  such  of  them  as 
might  happen  to  die  before  the  same  should  be  receivable* 
He  also  bequeathed  certain  leasehold  houses  and  ground 
rents  to  his  wife  absolutely,  as  well  as  such  of  his  household 
furniture  as  she  might  think  proper  to  take.  He  further 
devised  certain  lots  of  freehold  ground  to  bis  wife  in  fee; 
and  after  bequeathing  to  his  said  three  sisters  a  legacy  of 
100/.  each,  he  gave  and  bequeathed  his  residuary  estates  to 
bis  executors  (the  defendants)  in  trust,  to  sell  and  divide  the 
same  ia  four  equal  parts,  the  produce  of  which,  after  paying 
all  his  debts,  was  to  be  paid  to  his.  wife  and  the  said  three 
sisters,  share  and  share  alike.  Hie  will  then  concluded  with 
the  following  passage : — "  In  witness  whereof,  I  (the  testator) 
have  signed  my  name  to  the  two  first  sides  hereof,  and  my 
band  and  seal  to  this  last  side,  declaring  this  to  be  my  last  will 
and  testament,  this  17th  July,  1812."  The  testator  put  his 
Mine  and  seal  at  the  end  of  the  will,  but  omitted  to  sign  his 
name  to  the  first  two  sides  thereof,  it  being  written  on  three 
aides  of  one  sheet  of  paper.  In  November,  1816,  he  made 
various  interlineations  and  obliterations  in  the  will,  in  his  own 
band  writing,  by  limiting  the  life  estate  of  the  wife  in  the 
three  freehold  estates  first  devised,  to  her  widowhood,  by  an 
ipterlineation,  and  he  struck  out  with  a  pen  the  devise  to 
ber  mother  for  life,  and  as  to  the  trust  estate,  be  directed 
the  produce  of  the  sale  of  the  estates  to  be  laid  out  in  the 
public '  funds  in  the  names  of  the  executors.  The  original 
date  at  the  bottom  of  the  will  (viz.  the  17th  July,  1812) 
was  struck  out,  and  the  day  of  November,  1816,  sub- 

stituted. This  will,  so  interlined  and  altered,  was  never  re- 
signed, re-published,  or  re-attested;  but  in  the  month  of 
Pectmber,  1816,  the  testator  paused  a  fair  copy  of  it  tq 
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ltel.       be  made*  and  afterwards  inserted  one  interlineation  therein 
^^b      as  to  the  disposal  of  a  leasehold  house,  thdn  in  hie  occs> 
.••  patron,  at  Stratford.    This  fair  copy  was* never  signed,  pnb» 

lisbed,  or  attested ;  and  on  the  £4*b  Decm+er,  1816,  the 
testator  difed,  leaving  his  wife  surviving,  and  without  issue; 
The    plaintiffs,    Jane    Boucher,    Susannah    fVinsor,   and 
Thomazine  Jame$,    are  the  sisters  and  co-beiresses-at-law 
of  the  testator,   and   the  plaintiff  William   Winsor  is  the 
husband  of  Susannah,  and  as  such,  claimed  to  be  entitled  to 
the  real  estates  of  which  the  testator  died  seised,  subject  to 
fats  widow's  claim  of  dower.    On  the  other  hand,  the  widow 
claimed  to  be  entitled  to  the  whole  of  such  estates  at  devisee 
for  life  under  the  will.    The  will  and  fair  copy  were  found 
together,   amongst  other  important  papers,  locked  up  in  a 
drawer  at  the  testator's  residence,   the  day  after  bis  death. 
Hi  the  state  as  before  described.    The  defendants,  after  the 
death,   (viz.  on  the  7th  January,  1817)   as  the  exceptors 
named  in   the  will  of  the  17th  July,  1812,  exhibited  k, 
with  the  interlineations  and  obliterations  as  above  set  forth, 
hi  the  Prerogative  Court  of  the  Archbishop  of  Canter- 
bury,   and  obtained  probate  thereof.     They  aleo  possessed 
themselves  of    all  the  title  deeds  of  the  real  estates  be- 
longing to    the  testator.      Hie   personal  estate  was1  mote 
than  sufficient  for  the  payment  of  the  debts  of  the  testator, 
as  well  as  the  legacies  given  by  his  will.      The  plaintiffs, 
previously  to  the  commencement  of  this  action,  duly  de- 
manded the  title  deeds  in  question  from  the  defendants, 
irho  refused  to  deliver  them  up. 

The  question  for  the  opinion  of  die  Court-  was,  whether, 
under  these  circumstances,  the  plaintiffs  were  entitled  to  re- 
cover, and  to  what  extent,  or  in  respect  of  which  of  the  real 
estates  of  the  testator  mentioned  in  the  said  will.  IF  they 
should  be  of  opinion  that  the  plaintiffs  were  entitled,  the 
verdict  was  to  stand  with  nominal  damages,  the  defendants 


i 


fix 
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vodertaking  by  rule  of  Court  to  deliver  up  all  and  every  the        Mil. 
table  deeds  to  the  plaintiffs,  la  which  they  aught  be  entitled ;     '  w1^ft 
bul  if  the  Court  should  be  of  opinion  that  the  plaintifls  •• 

were  not  entitled  to  recover,  then,  a  nonsuit  was  to  be 
red. 


Hie  case  for  the  plaintiffs  was  .argued  on  a  foraaer  day 
in  this  Term,  by 

Mr.  Serjt.  Pell,  who  submitted,  Jint,  that  the  original  will, 
even  if  it  had  remained  unaltered  by  the  testator,  was  not 
well  executed,  according  to:  the  meaning  of  the  statute  of 
Frauds  (#).  Secondly,  that  the  alterations,  obliterations,  and 
interlineations  therein,  amounted  to  a  revocation,  and  avoided 
it  altogether.  First,  the  will  was  not  properly  signed  or 
executed  by  the  testator,  as  he  intended  to  put  bis  name  at 
the  bottom  of  each  side  of  the  sheet  of  paper,  whereas,  he 
signed  it  at  the  end  of  the  will  only.  Although  the  omission 
might  have  been  by  mistake,  and  there  was  not  the  same 
.opportunity  for  fraud  as  if  it  had  been  written  op  three  sepa- 
rate jfaets,  stiU,  it  was  not  duly  executed  by  him,  or  as  h? 
imposed.  In  Right,  d.  Cater  v.  Price  (b\  where  the  will 
was  prepared  on  five  sheets,  and  a  seal  affixed  to  the  last, 
mod  the  farm  of  attestation  was  written  upon  it,  and  the  wiU 
was  read  over  to  the  testator  in  the  presence  of  three  wit- 
nesses, who  afterwards  subscribed  their  names  to  it,  and  he 
set  bis  mark  to  the  two  first  sheets  in  their  presence,  and 
attempted  to  set  it  to  the  third,  but  being  unable,  from  the 
weakness  of  bis  hand,  he  said  "  he  could  not  do  it,  but  that 
it  una  bis  will  f  and  on  the  following  day,  being  asked  if  he 


(ft  tt  ft*.*.*  ft.  *.  5.  By  which  it  is  enacted,  that  "  all  devisoatf 
land  most  be  ia  writing,  and  signed  by  the  debitor,  or  by  some  other 
person  in  Ids  presence,  and  by  hii  express  directions,  and  shall  be  at 
tested  and  sabscribed  in  the  presence  of  the  said  devisor  by  three  or 
low  credible  witnesses." 

(6)  t  Doug.  S41. 
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18*1.  would  sign  his  will,  he  stkl  M  be  would,"  and  again  attempted 
to  'sign  die  remaining  two  sheets,  bat  was  not  able:  the 
Court  seemed  to  be  of  opinion,  that  this  was  not  a  sufficient 
signing— for  the  testator,  when  be  signed  the  two'first  sheets, 
had  an  intention  of  signing  the  others,  and  consequently 
there  was  never  a  signature  of  the  whole.  TTiere  too,  the 
testator  was  incapacitated  from  signing  the  whole  by  illness; 
but  here,  no  reason  is  assigned  why  the  signature  was  not 
put  at  the  bottom  of  the  two  first  sides  of  the  paper,  as  the 
testator  expressed  that  he  intended  to  have  dooe  so. 

[But  the  Court  observed,  that  at  present  it  appeared  to 
diem,  that  the  testator,  by  putting  his  name  at  die  end  of  die 
will,  had  adopted  the  whole  of  it,  as  it  was  written  on  one 
sheet  of  paper  only — that  this  circumstance  made  the  present 
case  distinguishable  from  that  of  Bight,  d.  Cater  ▼.  Price, 
where  the  will  was  written  on  fife  separate  sheets.  Besides, 
here,  the  testator  expressed  that  "  he  had  signed ;"  whereas, 
there,  he  observed  "  he  would  "  but  was  prevented  by  illness. 
If,  in  this  case,  he  had  stated  that  he  had  signed  it  in  the 
presence  of  five  persons,  and  three  only  had  subscribed  it, 
it  would  have  been  a  good  execution  within  the  statute.  They 
therefore  requested  the  learned  Serjeant  to  direct  his  argu- 
ment to  the  second  point, — as  to  whether  the  subsequent 
alterations  amounted  to  a  revocation  or  not.] 

Although  the  cases  of  Sutton  v.  Sutton  (a),  Larkins  v. 
Larkins  (6),  and  Short,  d.  GastrtU  v.  Smith  (e),  have  estab- 
lished that  an  erasure  of  part  of  a  will  does  not  necessarily 
operate  as  a  revocation  of  the  whole,  but  merely  pro  tanto, 
still,  there  is  a  great  difference  in  the  effect  of  an  alteration 
and  mere  erasure,  since,  the  former,  if  it  consists  in  making 
any  new  gift  or  disposition,  is,  to  that  extent,  another  devise, 

(«)  Cowp.  81 1.  (&)  3  Bot.  *  Pal.  16.  (*)  4  East,  419. 
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•nd  will  require  the  will  to  be  re-executed  according  to       1821* 
:  the  statute.      Here,  by  the  original  will,  certain  freehold      winsoa 
•  estates  were  devised  to  the  testator's  wife  for  life,  and  by 
the  interlineation  it  was  narrowed  to  her  widowhood ;  and 
the  devise  to  her  mother  was  altogether  obliterated.    Be- 
sides, a  different  enjoyment  was  given  to  the  trustees,  as 
-  the;  would  be  entitled  to  take  the  estate  sooner  than  they 
otherwise  would  have  done,  if  the  will  had  remained  in  the 
state  in  which  it  was  originally  made.     But  the  alteration  in 
the  date  is  the  most  material  circumstance  to  be  attended  to. 
The  original  date  of  the  17th  July,  1812,  was  altogether 
obliterated  in  the  will  as  altered,  and  no  particular  day  was 
.  substituted  in  lieu  thereof.      It  does  not  appear,  therefore, 
.  when  the  alteration  was  made,  nor  was  the  will,  as  altered,  ever 
re-executed,  so  as  to  satisfy  the  statute  of  Frauds.    It  could 
T  not  have  been  duly  executed  in  1812,  because  the  testator 
had  since  signified  his  intention  that  it  should  not  be  con- 
.sidered  a  will  as  of  that  date,  as  it  was  altogether  obliterated, 
and  the  month  of  November,  1816,  substituted  by  him.    In 
.  point  of  fact,  therefore,  it  bore  no  date  whatever,  and  it  is 
.stated  in  the  case,  that  there  was  no  re-publication  of  the 
.will  after  it   had   been   altered.     This,  therefore,  distin- 
guishes the  present,  from  those  cases  where  obliterations  have 
;  been  made,  so  as  that  the  will  should  not  be  considered  as 
a  revoked  by  a  mere  alteration  or  erasure,  beyond  the  particular 
object  of  such  alteration  or  erasure.    Although  in  Onions  v. 
Tyrer(a),  which  turned  on  the  act  of  cancelling  being  under 
a  mistake,  and  the  intention  of  the  testator  was  not  to  revoke 
his  first  will  by  cancelling,  but  by  substituting  another  perfect 
will  in  lieu  thereof;  still,  it  was  there  held,  that  where  the 
supposed  revocation  was  by  a  written  instrument,  it  could 
not  make  any  difference  whether  the  writing  was  on  the  same 
will  or  on  another  piece  of  paper,  but  that,  in  either  case, 
*it  must  be  properly  executed  in  order  to  work  a  revocation, 
according  to  the  express  enactment  of  the  statute  of  Frauds* 

(«)  1  Peerc  Wan,  3*S» 
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1821.        Here,  therefore,  the  origin*!  will  was  not  dure  executed  on 


the  17th  July,  1813,  as  required  by  the  fifth  section  of  that 
v.  statute ;  and  the  obliteration  of  that  date,  and  the  subatita- 
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tion  of  another,  which  was  in  itself  imperfect,  and  which 
appears  to  have  been  made  some  time  in  November,  1816, 
can  have  no  effect,  as  there  was  never  any  re-publicatioe, 
but  in  fact,  a  revocation,  by  cancelling  and'  obliterating  the 
same,  within  the  sixth  section  of  dial  statute  (a). 

Mr.  Serjt.  Lawes,  for  the  defendants. — The  original  wiH,  n 
signed  by  the  testator,  was  well  executed  within  the  meaning 
of  the  fifth  section  of  the  statute  of  Frauds,  and  the  ease  of 
Right,  d.  Cater  v.  Price  (6),  is  altogether  distinguishable  from 
the  present,  as  there  the  testator  was  in  a  complete  stale  of 
insensibility  when  the  will  was  attested.  Taking  it,  there- 
fore, that  the  original  will  in  this  case  was  weH  eiecatea, 
the  only  question  is,  whether  it  was  revoked  by  the  subse- 
quent alterations  and  obliterations  made  therein  by  the  tes- 
tator. In  order  to  effect  a  revocation  of  a  will  by  canoeHiRg, 
it  is  in  itself  an  equivocal  act,  dnd  it  must  be  shewn  f» 
animo  it  was  cancelled,  for  unless  that  appear,  it  will  sot 
amount  to  a  revocation.  If  a  wiH  be  cancelled  by  accident* 
it  would  not  amount  to  a  revocation  ;  as  if  ink  be  thrown  ob 
it  instead  of  sand,  or  if  *  a  testator,  designing  te>  cancel  has 
former  will,  were  accidentally  to  cancel  one  eubseqeeadj 
made,  and  meant  to  be  his  last  will.    Bat  in  Doe,  d.  Perto 


(a)  By  which  it  is  enacted,  «  that  no  devise  in  writing  of  Iamb,  afaD 
be  revocable,  otherwise  than  by  som,e  other  wil)  or  codicil  in  writiaj, 
or  other  writing  declaring  the  tame,  or  by  burning,  cancelling,  tearing, 
or  obliterating  the  same  by  the  testator  himself,  or  in  hie  presence,  and  fy 
hit  directions  and  consent ;  but  that  all  devises  of  lamb  shall  rtsjisin  asrf 
continue  in  force  until  the  same  be  burnt,  cancelled,  torn,  or  obliterated 
by  the  testator,  or  by  his  directions,  in  manner  aforesaid,  or  unless  die 
aame  be  altered  by  some  other  will  or  codicil  in  .writing,  or.  other  writs* 
of  the  devisor,  signed  in  the  pretence  of  these  or  rour  witac***, 
declaring  the  same." 

(a)  1  Doug.  *41. 
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V.  Perto(fl),  it  was  held,  that  unless  the  act  of  cancellation         1821. 
be  complete,  as  if  a  testator  did  not  finish  all  that  he  in- 
tended for  tbe  purpose  of  destroying  his  will,    it  did  not 
amount  to  a  revocation.     A  mere  intention  to  revoke,  there-       p*^tt. 
fore,  not  carried  completely  into  effect,  does  not  amount  to 
a  revocation  of  a  will  previously  made.     Here,  it  is  quite 
clear  that  the  testator  intended  to  do  something  more  than 
be  actually  has  done ; — he  was  a  professional  man,  and  well 
knew  the  effect  of  a  revocation ;   but  it  appears,  that  after 
he  had  made  tbe  alterations  in  bis  original  will,  be  ordered 
a  fair  eopy  of  it  to  be  prepared,  to  which  he  added  one  other 
immaterial  interlineation,  and  he  allowed  the  seal,  signature, 
and  attestation  of  tbe  former  will  to  remain  untouched  and 
unaltered,  and  locked  it  up  in  his  drawer,  together  with  the 
fair  copy— that,  therefore,  clearly  shews,    that  be  merely 
intended  that  another  will  should  be  executed,  differing  from 
tb*  first  as  expressed  by  him,    but  which  was  not  carried 
into  effect,   and  therefore  the  original  remained  unrevoked 
and  uncancelled.     The  principal  objection  which  has  been 
relied  on  for  the  plaintiffs  is,  as  to  the  obliteration  of  the  date 
as  it  stood  in  the  original  will;   and  it  has  been  said,  that 
■one  baa  been  substituted  in  lieu  thereof;  but  the  mere  ob- 
literation of  tbe  date  does  not  of  itself  affect  the  devises  con- 
tained therein,  nor  is  it  essential  as  to  tbe  validity  of  a  will — it 
only  affords  evidence  of  the  time  wheif  it  was  made  ;  but  it  is 
equally  operative  if  it  has  uo  date  at  all.     In  Swinburne 
on  WilU  (Jb)  it  is  laid  down,  that  "  when  the  whole  of  a  will 
is  not  cancelled  or   defaced,    but  some  part  thereof  only 
rased,  blotted,  or  put  out,  it  does  not  avoid  it ;  for  the  other 
parts  of  the  will  do  remain  firm  and  safe  as  they  were  before, 
although  the  deletion  were  in  the  chief  part  of  it,  namely, 
the  assignation  of  the  executor." 

Here,  however,  the  alterations  in  the  original  will  do  not 

(«)  S  Bam.  6c  Aid.  489. (*)  Part  7.  1. 16.  3d  cate,  page  538, 

6th  eft?*. 
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1821.        even  amount  to  a  revocation  pro  tanto ;  for  they  merely  poiat 
out  the  intention  of  the  testator  of  something  more  to  be 
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c.  done  in  future :  viz.  either  of  re-executing  that  will,  or  of 

making  another,  neither  of  which  was  ever  carried  into 
effect.  It  has  been  further  contended,  that  by  limiting 
the  estate  of  the  testator's  wife  to  her  widowhood,  and 
striking  out  the  devise  to  her  mother,  it  has  materially  al- 
tered the  nature  of  the  devise,  as  it  tends  to  accelerate  the 
enjoyment  of  the  estate  by  the  trustees ;  but  the  devise  to 
them  is  equally  valid,  although  they  might  take  at  an  earlier 
period  than  was  at  first  intended  by  the  testator ;  for  the 
devise  to  the  wife  was  still  good,  so  as  to  entitle  the  de- 
fendants to  detain  the  deeds  in  question,  for  the  purpose  of 
providing  for  her  interest. 

The  cases  of  Sutton  v.  Sutton,  Larkins  v.  Larkins,  arid 
Short,  d.  Gastrell  v.  Smith,  shew,  that  obliterations  and  en- 
sures only  operate  as  a  revocation  pro  tanto,  aud  that  in- 
terlineations are  altogether  inoperative  without  a  re-publi- 
cation. 

Those  cases  were  determined  on  the  sixth  section  of  the  sta- 
tute of  Frauds — the  object  of  which  was,  that  where  a  testator 
had  expressed  a  clear  intention  by  writing,  such  intent  should 
not  be  superseded  by  any  thing  but  a  clear  act  of  his  own,  ew- 
nifesting  a  direct  intention  to  revoke,  and  a  revocation  affected 
by  an  erasure  or  alteration,  can  extend  no  further  than  it  ap- 
pears to  be  the  intention  of  the  testator  that  it  should  ope- 
rate. In  Sutton  v.  Sutton,  where  lands  were  devised  to 
trustees  to  sell  for  certain  purposes,  except  a  certain  bouse, 
which  the  testator  gave  to  his  wife  for  life,  and  after  her 
death  to  his  eldest  son,  and  after  the  execution  of  the  will, 
he  sold  the  house,  and  struck  out  the  exception  and  devise 
respecting  it,  yet,  the  devise  to  the  trustees  was  held  not  to 
be  revoked. 

That  case,  therefore,  shews,  that  iu  the  present  instance, 
the  testator's  confining  the  first  devise  to  bis  wife  during  .her 
widowhood,  would  not  affect  that  made  to  the  trustees*     So' 
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in  Larking  v.  Larking,  where  a  testator,  after  the  execution        1821. 
of  his  will,  struck  out  the  name  of  one  of  the  devisees,  and 


there  was  no  re-publication,  it  was  determined  that  the  will  v. 

was  not  revoked  beyond  the  particular  object  of  such 
erasure,  which  merely  operated  as  a  revocation  pro  tanto. 
And  in  Short,  d.  Gastrell  v.  Smith,  where  there  was  an 
erasure  of  the  name  of  one  of  the  trustees,  accompanied 
with  the  additional  fact  of  two  others  having  been  substL 
tuted  in  his  stead,  and  the  will  was  not  afterwards  re-pub- 
lished, the  Court  held,  that  the  intent  of  the  testator  appear- 
ing to  be  only  to  revoke  by  the  substitution  of  another  good 
devise  to  other  trustees,  as  such  new  devise  could  not  take 
effect  under  the  statute,  for  want  of  the  due  execution  of  such 
altered  will,  it  should  not  operate  as  a  revocation,  or,  at 
most,  it  could  only  operate  as  a  revocation  pro  tanto  as  to 
the  trustee  whose  name  was  obliterated.  So,  here,  the  will 
in  its  altered  state  not  having  been  re-executed,  was  equally 
inoperative,  or,  at  mo9t,  could  only  operate  as  a  revocation 
pro  tanto.  As  well,  therefore,  on  the  facts  of  this  case,  as 
on  principle  and  authority,  the  alterations,  if  not  altogether 
immaterial,  do  not,  at  all  events,  amount  to  a  revocation  o* 
the  will. 

Mr.  Serjt  Pell,  in  reply.— The  clap  of  cases  which  have 
been  decided  on  the  sixth  section  of  the  statute  of  Frauds 
are  wholly  dissimilar  from  the  present;  for  here,  the  al- 
terations made  by  the  testator  affect  the  whole  subject-matter 
of  his  will.  Whether  the  devise  of  the  freehold  estates  was 
to  his  wife  for  life  or  durante  viduitate,  still,  the  plaintiffs, 
as  beirs-at-law,  are  entitled  to  the  title  deeds  in  question, 
subject  to  her  dower.  No  authorities  have  been  cited,  nor 
position  stated,  to  shew  that  the  original  will  was  well  exe 
cuted,  according  to  the  fifth  section  of  the  statute  of  Frauds : 
It  is  quite  clear  it  was  not ;  for  Lord  Mangfield,  in  the  case 
of  Right,  d.  Cater  v.  Price  said  (a),  that  «  the  testator, 

(»)  1  Dong .  f43.  ' 
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1821.        when  he  signed  the  two  first  sheets,  hail  an  intention  of  siga- 
^^        ing  the  others,  but  was  not  able ;  he  therefore  did  not  mean 
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r.  the  signature  of  the  two  first  as  the  signature  of  the  whole 
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will — there  never  was  a  signature  as  of  the  whole."  That 
dictum  is  particularly  applicable  to  the  present  case  as  to 
the  first  objection,  with  respect  to  the  want  of  proper  exe- 
cution. 

The  main  question,  however,  is,  whether  the  obliterations 
and  alterations  afterwards  made  in  the  will  do  not  amount  to 
a  revocation,  as  to  the  interests  the  defendants  may  delist 
under  it  i  As  to  whether  it  amounted  to  a  cancelhtfiop  by 
accident,  is  entirely  out  of  the  question ;  and  in  Doc,  d. 
Perkes  v.  Perkes,  it  was  merely  determined,  that  it  was 
properly  left  to  the  Jury  to  say,  whether,  under  the  circiua- 
stances  of  that  case,  the  testator  had  completely  finished  ill 
that  he  intended  to  accomplish  for  the  purpose  of  destroying 
his  will.  It  has  been  said,  that  the  intent  of  the  testator  nun| 
prevail ;  if  so,  it  is  quite  clear  that  he  meant  that  another 
will  should  be  substituted  for  the  former,  and  such  act  need 
not  be  done  according  to  technical  or  prescribed  form. 
Here,  however,  not  only  is  the  interest  of  the  testator's  wife 
limited,  and  the  devise  to  her  mother  altogether  obliterated, 
but  the  date  of  the  will  is  entirely  expunged  and  none  sub- 
stituted in  its  stead,  which,  if  taken  with  reference  to  the 
other  alterations,  amount  to  a  revocation,  within  the  terms  of 
"  cancelling  or  obliterating  the  will  by  the  testator  himself* 
contained  in  the  sixth  section  of  the  statute  of  Frauds. 

Lord  Chief  Justice  Dallas. — As  the  facts  of  this  casf 
have  been  so  fully  before  the  Court,  it  is  unnecessary  for 
me  to  recapitulate  them ;  and  two  questions  have  beea 
raised,  first,  whether  the  will  of  the  17th  July,  18  lg,  was 
duly  executed  ;  and,  secondly,  supposing  it  to  have  been  so, 
whether  it  has  been  since  cancelled  or  revoked  by  the  altera- 
tions made  in  it  by  the  testator  i  On  the  first  point,  it  has 
been  contended,  that  the  will  waa  not  valid  for  wwt  of  a 
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sufficient  eieculion,  inasmuch  as  it  was  written  on  three  sides  1821. 
of  one  sheet  of  paper,  and  the  testator  at  the  end  of  the  will  *^*' 
stated  that  he  had  signed  his  name  to  the  two  first  sides  v. 

thereof,  and  his  hand  and  seal  to  the  last,  whereas  he  merely 
put  his  name  and  seal  at  tha  end  of  the  will,  but  did  not 
sign  his  name  to  the  two  first  sides.  In  support  of  this  ob- 
jection, the  case  of  Right,  d.  Cater  v.  Price  has  been  relied 
on,  and  more  particularly  the  language  adopted  by  Lord 
Mansfield  in  delivering  his  judgment,  viz.  "  that  there  wet* 
many  particular  circumstances  in  that  case  besides  the  general 
question.  That  the  testator,  when  he  signed  the  two  first 
sheets,  had  an  intention  of  signing  the  others,  but  was  not 
able.  He  therefore  did  not  mean  the  signature  of  the  twd 
first  as  the  signature  of  the  whole  will.  There  never  was  a 
signature  as  of  the  whole." 

I  must  own,  as  far  as  I  understand  that  case  and  the  prin- 
ciple on  which  it  was  decided,  it  appears  to  me  to  turn  di- 
rectly the  other  way,  as  it  shews  a  prospective  intention  on 
the  part  of  the  testator  to  sign  the  other  sheets  of  the  will, 
and  an  incapacity  to  carry  that  intention  into  effect.  There 
too,  the  will  was  prepared  on  five  separate  sheets  of  paper* 
and  the  testator  had  merely  set  his  mark  to  the  two  first, 
but  was  incapacitated  by  weakness  from  signing  the  third. 
Here,  however,  the  will  was  written  on  one  sheet  of  paper 
only,  and  signed  by  the  testator  at  the  end,  and  the  witnesses 
who  attested  it  must  have  known  whether  be  signed  it  at  tha 
time  of  its  execution  or  not 

This  case  is  further  distinguishable,  as  there  the  last  sheet 
was  not  signed  at  all,  which  had  the  form  of  the  attestation 
written  upon  it,  but  the  only  attestation  was  written  on  the 
second,  when  the  testator  was  in  a  complete  state  of  in* 
sensibility. 

Here,  howtver,  it  appears,  that  the  will  was  duly  attested; 
and  the  act  of  the  testator  in  signing  it  points  to  nothing 
prospective.  Whatever,  therefore,  might  have  been  bis 
original  intention  of  signing  the  former  sides  of  the  paper, 
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1821.       it  must  be  inferred  that  be  bad  abandoned  such  intention  by 

Winsor       *"8  ^na'  8U5nature  to  tDe  'Mt>  ana*  that  be  considered  ihtt 

••  such  signing  would  be  a  sufficient  execution  of  the  will.    1 

am  therefore  of  opinion  that  there  v  is  no  validity  in  the  first 

objection,  and  consequently  that  the  original  will  of  1812  was 

well  executed. 

The  case  then  resolves  itself  into  the  main  question,  and 
on  which  it  has  been  principally  argued,  whether,  considering 
that  will  to  be  valid,  it  has  been  since  revoked  by  the  altera- 
tions and  obliterations  made  therein  by  the  testator?  Hist 
will  depend  upon  the  particular  facts  as  stated  iu  the  case. 
It  appears  that  the  will  was  duly  attested,  and  that  the  testa- 
tor, did  not  intend  to  die  intestate,  is  evident  from  the  alter- 
ations made  by  him  therein,  and  although  in  the  year  1 816, 
he  might  wish  to  make  a  different  disposition  of  his  property, 
he  still  intended  to  dispose  of  such  property,  and  in  point  cf 
effect  to  the  same  parties,  with  the  exception  only  of  bis 
wife's  mother.  Besides,  a  fair  copy  of  the  altered  will 
was  made,  in  which  be  made  one  alteration  only,  and 
which  was  fouud,  after  the  testator's  death,  locked  up  toge- 
ther with  the  original  in  its  altered  state.  The  question, 
therefore,  is,  whether,  if  be  had  intended  the  altered  will  to 
stand  in  the  place  of  the  original,  he  has  carried  such  intent 
into  execution,  or  whether,  by  the  alterations,  he  has  done 
that  which  he  appears  to  me  he  did  not  intend  to  do,  al- 
though it  has  been  contended  that  the  obliterations  and  inter- 
lineations amount  thereto,  namely,  to  revoke  his  former  will. 
Wills  may  be  revoked  by  a  variety  of  methods;  but  the  gene- 
ral doctrine  may  be  comprised  in  two  heads  :  viz.  revocations 
express,  and  revocations  implied ;  and  under  the  latter  may 
be  classed  all  those  revocations  which  arise  from  the  con- 
struction or  inference  of  intention  which  the  law  founds 
upon  the  collateral  acts  of  a  testator  after  making  his  will ; 
and  the  principle  laid  down  by  all  the  text-writers  appears 
to  be.tbis,  that  a  mere  intention,  not  carried  into  effect,  does 
ppjt  airiount  to,  or  operate  as  a  revocation ;  and  1  take  the 
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rule  to  be,  that  where  a  testator  designs  to  revoke  a  former        1321. 
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will   by  an  instrument  making  new  dispositions  of  his  pro-       w 
perty,  he  discovers  only  a  conditional  intention  to  revoke ;  or,  v. 

in  other  words,  his  intention  to  revoke  is  so  coupled,  in  ap- 
pearance, with  his  new  testamentary  act,  that  unless  he 
completes  such  act  by  observing  the  formalities  requisite  to 
its  perfection,  he  is  not  looked  upon  in  law  as  manifesting 
a  deliberate  purpose  of  revokiog.  The  true  distinction, 
therefore,  is,  that  where  there  is  evidence  of  an  intention  to 
revoke,  if  that  intention  has  not  been  completely  carried 
into  effect,  the  first  will  shall  stand  unrevoked,  even  though 
the  dispositions  of  the  second  be  ever  so  inconsistent  with  the 
former.  Here,  all  the  alterations,  and  all  the  evidence  of 
the  intention  of  the  testator  to  revoke,  appear  on  the  face 
of  the  will  itself;  and  after  making  those  alterations,  if  he 
had  intended  to  effectuate  a  revocation,  he  might  either  have 
cancelled  the  will,  or  he  might  have  destroyed  it.  How* 
ever,  he  has  not  done  so,  but  merely  made  some  alterations 
on  the  face  of  that  instrument  which  he  intended  to  have 
adopted  in  the  fair  copy  which  was  afterwards  prepared ; 
and  he  did  not  intend  altogether  to  revoke  the  devises  con-» 
tained  in  that  will,  or  to  die  intestate,  but  merely  to  make 
another  will,  to  alter  the  effect  of  some  of  those  previous 
bequests. 

With  respect  to  the  revocation  of  a^  will  by  cancellation, 
it  must  be  observed,  that  such  act  is  in  itself  equivocal, 
and  that  its  operation,  as  a  revocation,  depends  upon  the 
intent  with  which  it  was  done ;  and  if  a  testator  does  not 
mean  to  revoke  a  former  will  by  cancelling,  simply  as  a 
self-subsisting  and  independent  act,  but  by  substituting  at 
the  same  time  another  perfect  will  in  its  place,  the  effect  of 
such  cancelling  depends  on  the  validity  of  the  second  will, 
and  ought  to  be  taken  as  one  act  done  at  the  same  time;  so 
that  if  the  second  will  is  not  valid,  and  without  which  the 
testator  would  not  have  cancelled  the  first,  the  cancelling  of 
the  first  will  being  dependeut  thereon,  ought  to  be  looked 
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1821.       it  must  be  inferred  that  he  had  abandon; 
ry^^u       his  final  signature  to  the  last,  and  tf  ■* 

vv  INS w R  \       ■  - 

«•  such  signing  would  be  a  sufficient    : 

am  therefore  of  opinion  that  thf  :; 
objection,  and  consequently  tha  ; 
well  executed. 

The  case  then  resolves  -i  - 

on  which  it  has  been  prir  \  ,   'm 
that  will  to  be  valid,  it  ";  ';■-?" 
tions  and  obliteratm*;  ,•;'•.  ■•  ** 

will  depend  upon  /  *  5  >  "  *"•  0l*ai 

It  appears  that  th-; ;  /  '  m«  lo  *»*  "! 

tor  did  not  inte; ;  *  '*>  nor  »  the  *«?** 

ations  made  bv :  /  ^rice  applicable  to  sup- 

he  might  w*  /  '  fitted  to  sign  his  name  at  the 

he  still  inl  '  alight  have  been  in  point;  but  as 

effect  to  '  ■'*  li  ls  immaterial  whether  he  signed  it 

wife»s  .  -«es  of  the  paper  or  not ;  but  this  point  ap- 

wa8  .  *>  have  been  disposed  of  by  the  Court,  for  the 

wh'         ggested  by  them  in  an  early  part  of  the  argument, 
ij,      jcond  and  main  question  therefore  is,  as  to  the  ob- 
.  jgiions  and  alterations  made  by  the  testator  in  the  origi- 
J  will,  which   point  has  been  so   fully  gone  into   by  mj 
£prd  Chief  Justice,  that  it  will  be  unnecessary  for  uie  to  say 
0och  on  the  subject.     The  difficulty  that  presented  itself  to 
py  mind,  arose  from  the  frequency  of  the  erasures  and  in- 
terlineations, which,  it  has  been  contended  for  the  plaintiffs, 
amounted  to  a  revocation,    and  virtually  avoided  the  will; 
but,  on  looking  to  the  statute  of  Frauds,  relative  to  questions 
of  this  nature,  and  the  cases  that  have  been  decided  on  its 
construction,  this  objection  appears  to  me  to  have  but  little 
weight.    That  statute  has  pointed  out  the  mode  of  avoid- 
ance  of  wills,  and  has  provided  that  "  all  devises  and  be- 
quests of  lands  shall  remain  aud  continue  in  force  until  the 
same  be  burnt,  cancelled,  torn,   or  obliterated   by  the  tes- 
tator, or  bv  his  directions ;  or  unless  the  same  be  altered  by 
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tome  other  will  or  codicil  in  writing,  or  other  writing  of  the  1821; 
devisor,  signed  in  the  presence  of  three  or  more  witnesses,  winso* 
declaring  the  same.*9  I  think  there  can  be  no  doubt  that 
the  alterations  in  this  will  do  not  fall  within  the  provisions 
of  that  statute,  either  by  cancelling  or  obliterating.  Can- 
cellation is,  in  fact,  the  result  of  all,  and  the  obliterations 
here  made  do  not  answer  either  of  these  descriptions.  Even 
if  they  did,  it  is  necessary  to  consider  whether  the  acts  done 
by  the  testator  were  done  animo  revocandi  ?  That  is  gene- 
rally a  question  for  the  Jury  to  determine  ;  but  in  the  present 
instance  it  has  been  left  to  the  Cour* ;  and  I  take  the  rule 
to  be  clear,  as  stated  by  my  Lord  Chief  Justice  from  the 
case  of  Onions  v.  Tyrer,  viz.  that  if  a  testator  make  a  se- 
cond will,  and  in  terms  revokes  the  first,  but  it  appears  that 
the  revocation  of  the  first  will  was  only  to  give  effect  to  the 
second,  the  second  is  no  revocation,  unless  it  be  completed, 
or  rendered  available  as  a  declaration  in  writing  within  the 
statute.  If  a  testator  expresses  a  direct  dissatisfaction  of  his 
original  will,  it  may,  perhaps,  have  the  effect  of  a  revoca- 
tion ;  but  if  his  intent  is  merely  to  make  observations  on  it, 
with  a  view  to  do  some  other  substantive  act  to  be  com- 
pleted thereafter,  it  will  not  amount  to  a  revocation,  although 
it  be  apparent  that  the  testator  intended  that  a  fair  copy 
of  the  will  as  altered,  should  be  made  and  executed.  In  this 
point  of  view,  the  case  of  Doe,  d.  Perkes  v.  Perkes  seems 
to  me  to  bear  on  the  present  question ;  for  nothing  can  be 
stronger  than  the  feeling  the  testator  there  manifested  at  the 
moment  he  began  to  destroy  his  will.  In  a  fit  of  passion,  he 
tore  it  through  twice,  and  after  his  death  it  was  found  in  four 
parts ;  but  on  his  anger  abating,  he  folded  up  the  will,  torn  as 
it  was,  and  said,  "  it  was  a  food  job  that  it  was  no  worse," 
arid  after  fitting  the  pieces  together,  he  added,  "  there  is 
nothing  ripped  that  will  be  of  any  signification  to  it."  The 
learned  Judge  there  left  it  to  the  jury  to  say  whether  the  tes- 
tator had  done  all  he  intended,  or  whether  he  was  not  prevent- 
ed frorn  completing  the  act  of  destruction  he  at  first  meant ; 
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1821.        and  the  jury  having  found  that  he  had  not  done  all  that  he 
had  intended  to  do  for  the  purpose  of  destroying  the  will,  the 
v.  Court,  on  a  motion  for  a  new  trial,  held,  that  it  was  properly 
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left  to  them,  and  refused  to  disturb  the  verdict  which  was 
given  in  favour  of  the  devisee.     Here,  it  appears  to  me  to 
be  manifest  that  the  testator  did  not  mean  to  die  intestate,  at 
he  merely  made  some  alterations  as  to  the  estate  the  parties 
were  to  take,  leaving  the  principal  part  of  the  will  as  it 
originally  stood,  and  it  is  equally  clear,  that  he  intended  thai 
a  new  will  should  be  afterwards  executed,  as  a  fair  copy  was 
prepared,  but  which  uas  never  carried  into  effect.    For  these 
reasons,  I  am  of  opinion  that  the  obliterations  and  alterations 
made  in  the  original  will,  as  coupled  with  the  circumstances 
of  the  case,  do  not  amount  to  a  revocation,  and  therefore 
that  the  plaintiffs  are  not  entitled  to  recover  in  the  present 
action. 

Mr.  Justice  Burrough. — It  appears  to  me,  that  tbtf 
statute  29  Car.  2.  c.  3,  is  of  itself  decisive  of  this  case. 

With  respect  to  the  first  point,  1  think  the  will  was  well 
executed,  according  to  the  fifth  section  of  that  statute,  al- 
though an  objection  has  been  raised  as  to  the  mode  of  the 
signature  of  the  original  will  by  the  testator.  The  last  sen- 
tence expresses,  that  he  had  signed  his  name  to  the  two  first 
sides  thereof,  and  his  hand  and  seal  to  the  last ;  and  he  signed 
the  latter  as  one  of  the  three,  which  amounted  to  an  express 
adoption  of  the  whole,  and  his  signature  at  the  end  is  equi- 
valent to  a  signature  of  the  three.  Neither  do  I  think  that  the 
obliterations  and  interlineations  made  therein,  fall  within  the 
spirit  or  meaning  of  the  sixth  section  of  that  act.  It  has  been 
said,  that  they  have  the  effect  of  altering  the  estate  of  the  trus- 
tees, by  accelerating  their  interests  as  to  the  freehold  property 
devised  to  the  wife,  as  they  limited  her  life  interest  to  the 
term  of  her  widowhood.  But  even  should  they  have  this 
effect,  I  do  not  think  the  nature  of  the  case  would  be  al- 
tered.    So,   the  obliteration  of  the  devise  to  her   mother, 


0.. 
Pratt. 


IN  THI  SECOND  YEAR  OF  GEO.   IV.  501 

merely  expedites  the  time  when  the  trustees  were  to  hate  1W1. 
taken  possession  to  execute  the  purposes  of  the  will ;  but  at  all  Vinsob 
events,  these  alterations  cannot  be  considered  as  an  oblitera- 
tion or  cancellation  within  the  meaning  of  the  statute  of 
Frauds.  It  was  merely  an  inception  of  an  act,  as  expressing 
the  future  intent  of  the  testator.  That  is  apparent  from  his 
having  a  fair  copy  of  the  will  prepared,  which  he  intended 
should  be  executed  afterwards,  but  which  was  never  done ; 
nor  was  it  at  all  carried  into  effect  to  make  it  valid  as  a  will  to 
affect  his  real  estate,  and  the  testator,  who  appears  to  have 
been  a  professional  man,  must  have  known  that  it  should  have 
been  duly  executed  in  the  presence  of  three  witnesses,  in  or- 
der to  render  it  operative,  or  that  it  might  amount  to  a  revoca- 
tion of  bis  original  will.  Whatever  effect  the  alterations  may 
have  as  to  the  personal  property  of  the  testator,  it  is  quite 
clear  that  it  could  not  alter  the  devises  relative  to  his  real 
estate.  If  there  be  any  doubt  entertained  as  to  the  former, 
it  may  be  enquired  into  in  the  Spiritual  Court.  I  am  there- 
fore of  opinion,  that  the  plaintiffs  are  not  entitled  to  reco- 
ver, the  title  deeds  in  question  from  the  defendants,  who  act 
as  executors  and  trustees  under  the  will. 

Mr.  Justice  Richardson. — I  entirely  agree  with  the 
rest  of  the  Court,  in  the  opinion  which  I  entertain  on  both 
points,  and  on  which  my  Lord  Chief  J  ustice  has  expressed 
himself  so  fully.  Upon  the  first,  I  shall  merely  observe, 
that  I  consider  the  original  will  to  have  been  well  executed, 
as  the  testator  did  all  he  intended  to  do  at  the  time  of  its 
execution.  As  to  the  second,  with  respect  to  the  interlinea- 
tions and  obliterations,  it  turns  entirely  on  a  different  ground, 
and  I  fully  concur  with  the  Court  in  thinking,  that  be  did  not 
intend  to  revoke,  but  only  to  alter  his  will,  or  do  some  further 
act  which  was  not  completed,  or  carried  into  effect.  Even 
if  he  had  intended  that  the  alterations  in  question  should 
have  the  effect  of  revoking  his  will,  still,  it  would  not  amount 
to  such  a  revocation  as  is  required  by  the  statute  29  Car*  2. 
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1821.        c.  3,  as  it  baa  not  been  executed  as  directed  by  that  state**. 

JT^        I  concur  with  my  Brother  Burroughs  that  the  fair  copy  most 

t.  have  been  duly  attested,  so  as  to  make  it  valid  as  a  will  to  af- 

PRATT.  . 

feet  his  real  estate.  According  to  the  case  of  Sutton  v.  Sutton, 
and  the  other  decisions  that  followed  it,  I  do  not  think  that 
the  alterations  in  question  would  amount  to  a  revocation  of 
the  devise  of  the  freehold  estate  of  the  testator  to  tbe  trus* 
tees ;  and  all  the  facts  of  this  case  shew,  that  he  did  not 
intend  to  revoke  his  original  will.     The  interlineations  wen 
merely  inserted  as  memoranda,  as  to  the  contents  of  a  will 
to  be  drawn  and  executed  afterwards.     That  is  apparent 
from  his  having  a  fair  copy  made  of  the  original  will  as 
altered.     He  therefore  never  in  ended   to  have  died  fotes- 
tate  as  to  his  real  property.     The  acts  of  substitution  were 
inchoate  and  incomplete,  until  the  second  will   had  been 
duly  executed;    and  as  this  was  never  effected,   I  am  of 
opinion  that  the  original  will  has  not  been  impeached,  and 
consequently  that  there  must  be 

Judgmenffor  the  defendants. 
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Gill  and  others  v.  Kymer  and  others.  Saturday, 

May  24. 

This  was  an  action  for  money  had  and  received,  to  which  The  mere  cir- 

the  defendants  pleaded  the  general  issue.  a  principal's 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas,  t™^&^ 

at  Guildhall,  at  the  Sittings  after  the  last  Michaelmas  Term,  to  whom  goods 

the  Jury  found  a  verdict  for  the  plaintiffs,  damages  2,500/.  ed,  to  be  pro- 

subject  to  the  opinion  of  the  Court,  on  a  case  of  which   the  ^  tne  j^0* 

following  is  the  substance : —  cee<!8  of, •■<* 

...  goods,  does 

The  plaintiffs  carried  on  business  as  merchants,  in  part-  not  authorise 
nership  at  Rio  de  Janeiro,  under  the  firm  of  Gill,  Fielding,  pledge  then 
and  Brander.     The  defendants  are  considerable  brokers  in  J^^f  rKSn 

London.    In  the  beginning  of  October,  1819,  Gill  retired,  money  to  meet 

•  t  •  •  ®  bills, 

and  a  new  partnership  was  formed  between  the  remaining  Where,  there- 
partners,  and  two  other  persons,  under  the  firm  of  Field-  hat?  become 
ing,  Brander,  Aveline,  and  Lyne.  Joseph  Lyne  and  Co.  Jj^knipt,  and 
carried  on  business  chiefly  as  commission  merchants,  in  Lon-  had  afterwards 
don,  and  also  as  general  merchants  on  their  own  account.  Held  that  the 
In  the  beginning  of  December,  1819,  Joseph  Lyne  and  Co.  ^^lC0Y„ 
received  from  Fielding,  Brander,  Aveline,  and  Lyne,  a  letter  a»  M»«n»t  him 

..„      r5'  '  .  m_      i  the  Whole  of 

containing  a  bill  of  lading  and    invoice.      1  be   letter  was  the  proceeds 

dated  at  Rio  de  Janeiro,    on  the  IStb  October,  1819,   and  toaTatt'on' 
after  statins  that  they  had  transmitted  to  them  the  account  fortmo™Y  had 
current  between  them  and  the  late  partnership  of  Gill  and  although  the 
Co.,  and  requesting  them  to  open  a  fresh  one  on  account  of  propriated 
the  new  firm,  contained  the   following  advice : — Although  JJJJJ  °f  JJ|£ 
your  letter  of  the  12th  August,   does  not  give  us  very  de-  vanced  bythe 
tailed  accounts  of  your  market  for  articles  of  our  produce,  payment  of 
in  the  expectation  of  the  packet  meeting  with    detention  J^„ ^hb* 
after  the  date  thereof,  still,  we  are  informed  through  other  principal, 
sources,   of  the  favourable  turn  that  had  taken  place  with 
regard  to  coffee,  which  has  induced  those  belonging  to  the 
late  firm,  to  ship  by  the  Fortitude,  Clement  Worts,  master, 
bound  to  your  port,  and  addressed  to  your  consignment, 
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•1821.        533  bags  of  the  first  quality,  invoice  and  bill  of  lading  o 
which  you  have  herewith,  the  former  amounting  to /fo.  14,579— 


Gill 


Kymer. 


v.  380,  and  against  the  same  we  have  valued  on  you  in  six  bill 8^ 

as  particularised  at  foot.     We  have  to  request  you  will  dis- 
pose of  this  consignment  to  the  best  advantage,  and  protect 

us  by  insuring  against  all  risks. 

We  remain,  &c. 

Fielding,  Brander,  Jveline,  and  Lyne. 

Hie  list  of  these  six  bills  was  headed,   "  Note  of  bilk 
drawn  against  shipment  per  Fortitude. 

6 19/.  15**  10d.  Order  Thomas  Izon,  value  of  J.  D.  77iom- 

$on  and  Co.,  dated  11th  October. 

£94/.  5s.  Qd John  Carmichael,  ditto. 

77/.  lis.  lid.  .  .  .  .  W.  J.  Bell,  ditto. 

36/.  10s.  9d.    ....  James  S.  Pott,  value  of  Brown, 

Watson,  and  Co.,  ditto. 
160/.  U.  7<f. .  .  .  ."  .  John  and  Edward  Brooke  and  Co., 

value  of  W.  March  and  Co.,  ditto. 

400/.  Of .  Od Fultont  and  Co.,  value  of  William 

Bory,  ditto. 

£  1588.  5s.  Id.  sterling,  in  six  bills  at  60  days  sight." 


The  invoice  accompanying  the  letter  commenced  thus : — 

"  Rio  de  Janeiro,  13th  October,  18 19. 
"  Invoice  of  533  bags  of  coffee  shipped  by  Fielding,  Bran- 
der, Aveline,  and  Lyne,  on  board  the  Fortitude,  Clement 
Worts,  master,  bound  for  London,  and  consigned  there  to 
Messrs.  Joseph  Lyne  and  Co.,  for  sale,  on  account  and  risk  of 
Messrs.  Gill,  Fielding,  and  Brander." — The  bill  of  lading 
also  stated,  that  the  coffee  was  shipped  by  Fielding,  Bran- 
der, and  Co.,  and  consigned  to  Messrs.  Joseph  Lyne  and 
Co.,  or  their  assigns,  he  or  they  paving  freight  for  the  same. 

The  ship  arrived  with  the  coffee  on  board,  in  the  beginning 
of  February,  1820.     Joseph  Lyne  aud  Co.  had  previously 
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sold  the  coffee  to  the  defendants  for  arrival,  on  condition  1821. 
that  it  arrived  by  a  specified  time ;  but  as  it  did  not  arrive  ^T^ 
by  that  time,  they  refused  to  accept  it,  and  this  bargain  was  v. 

at  an  end.     On  the  12th  February,  the  coffee  in  question 
was  put  into  the  hands  of  the  defendants,  as  brokers,  for 
sale.      Charles  Lyne,  a  partner  in  the  house  of  Joseph  Lyne 
.and  Co.,  called    upon  the  defendants  and  stated,  that  their 
refusal  to  accept  the  coffee  as  purchasers  would  very  much 
inconvenience  his  house,  as  they  were  drawn  upon  against  it; 
and  asked  them  if  they  would  make  au  advance  upon  it,  to 
enable  Joseph  Lyne  and  Co.  to  meet  those  bills,  observing, 
that   they  did   not  want  money  exactly,  and   that  a  bill  of 
3000/.  at  two  months  would  do.     After  some  conversation 
about  the  weight  of  the  coffee,  Charles  Lyne,  at  the  request 
of  the  defendants,    fetched  the  invoice  .and  delivered  it  to 
them.     After  they  had  looked  at  it,  they  made  some  calcula- 
tions,  and  consented   to  advance  2500/.  upon  the  coffee. 
They  accordingly  accepted  a  bill  on  that  day  for  such  amount, 
at  two  months,  which  Joseph  Lyne  and  Co.  immediately  dis- 
counted with  their  bankers,  for  the  purpose  of  meeting  the 
several    bills    that  were    becoming    due,   and   the   bill  for 
294/.  5s.  6d.,  payable  to  the  order  of  Carmichael,  mentioned 
in  the  letter  of  the  13th  October,  was  paid  out  of  the  funds 
so  raised.    All  the  other  bills  were  retired  on  behalf  of  the 
plaintiffs,    and  were  never  any  charge    upon  Lyne  and  Co. 
or  their  estate.      At  the  time  of  the  above  advance,   the 
coffee  being  in  the  West  India  Dock  warehouses,  the  trans- 
fer order  to  the  Dock  Company  was  handed  to  the  defend- 
ants, and  they  were  empowered  to  sell,  but  they  were  to 
*  consult  with  Lyne  and  Co.  before  the  sale,  as  to  the  price. 
The  defendants,  on  the  15th  March,  1820,  sold  the  coffee 
for  Joseph  Lyne  and  Co.,  and  on  the  18th  April  following, 
rendered  an  account  of  the  sale,  by  which  it  appeared,  that 
the  net  produce  thereof  amounted  to  4033/.  Os.  6d. 

Ou  the  15th  February,   1820,    Joseph  Lyne    and'  Co. 
stopped  payment,  ano^a.  commission;  of  bankrupt  was  after- 
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1821.       wards  awarded  against  them.    At  the  time   they  stopped, 
they  were  indebted  to  the  old  firm  of  Gill,  Fielding,  and 
Brander,  and  also  to  the  new  firm  of  Fielding,  Brander, 
Kymer.      Aveline,  and  Lyne.    The  bill  for  2500/.  was  duly  paid  by 
the  defendants. 

The  Jury  found  specifically  as  a  fact,  that  at  the  time  the 
defendants  agreed  to  advance  the  2500/.,  it  was  known  to 
them  that  the  coffee  was  the  property  of  the  plaintiffs.  Tit 
defendants  paid  into  Court  the  sum  of  1533/.  0s.  6d. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  the  entire  balance  of 
2500/.,  or  only  part  of  it.  If  the  Court  should  be  of  opi- 
nion that  they  were  entitled  to  recover  the  whole,  then  the 
verdict  was  to  stand ;  if  less  than  the  whole,  the  verdict  to 
be  reduced  accordingly;  and  if  the  plaintiffs  were  not  en- 
titled to  recover  at  all,  a  nonsuit  was  to  be  entered. 

The  case  came  on  for  argument  this  day,  when 

Mr.  Serjt.  Taddy,  for  the  plaintiffs,  submitted,  first,  that 
they  were  entitled  to   recover   the  whole  balance  of  2500/. 
Secondly,  that  at  all  events,  the  defendants  could  only  deduct 
the  sum  of  294/.  5s.  6d.  applied  by  Lyne  and  Co.  to  the 
payment  of  the  bill  drawn  by  the  plaintiffs,  payable  to  the 
order  of  Carmichael;   and,  thirdly,  that  they  were  entitled 
to  recover  as  for  money  had  and  received  by  the  defendants  to 
their  use ;  and  that  the  only  distinction  in  this  form  of  action 
was,  that  they  could  only  recover  the  money  actually  received 
by  the  latter,  and  not  the  value  of  the  coffee,  which  they 
might  have  been  enabled  to  do,  had  they  brought  an  action  of 
trover  .—First,  it  is  a  general  principle,  and  settled  rule  of 
law,  that  a  factor  has  no  authority  to  pledge  the  goods  of  his 
principal.     That  principle  was  recognized  and  adopted  in 
the  case  of  Martini  v.  Cola  (a),  where  all  the  previous  au- 
to 1  Maul.  *  Sd.  140. 
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tborities  were  referred  to  and  maturely  considered.     Pa*        1821. 
tetson   v.  TasfT(a)f    and  Daubigny  v.  Duval  (6),    are    con- 
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Kymzr. 


firmatory  of  this  principle ;  and  in  De  Bouchout  v.  Gold"  _  v. 
mid  (c),  it  was  held,  that  it  was  of  no  consequence  that  the 
pledgee  was  ignorant  of  the  factor's  not  being  the  owner ; 
and  Lord  Loughborough  there  said  (d)}  "  There  is  no  doubt 
that  if  goods  are  consigned  to  a  factor  to  sell,  he  cannot 
pledge  them :  it  must  be  a  bona  fide  sale  for  valuable  con- 
sideration. I  take  it  not  merely  to  be  a  principle  of  the  law 
of  England,  but  by  the  civil  law,  that  if  a  person  is  acting 
ex  mandate,  those  dealing  with  him  must  look  to  his  man- 
date." 

This  case  therefore,  ranges  itself  under  the  principle 
"which  has  been  adhered  to  in  former  decisions,  except  that 
in  some  of  those,  the  advances  were  made  generally  on  the 
credit  of  goods  of  third  persons  in  the  hands  of  the  factor, 
and  not  on  goods  which  form  the  specific  ground  of  action : 
but  that  makes  no  difference,  nor  does  it  cease  to  be  a 
pledge,  whether  the  property  pledged  be  more  or  less  ex- 
tensive, or  whether  it  be  mixed  or  complicated  with  the  pro- 
petty  of  others.  Here,  however,  it  is  stated  as  a  specific 
Act,  that  when  the  advances  were  made  by  the  defendants, 
it  was  stated  to  them  by  Lyne  and  Co.  that  bills  were 
drawn  by  the  plaintiffs,  against  the  coffee  consigned  to  them. 
That,  too,  is  immaterial ;  for  the  defendants  knew  that  the 
coffee  was  consigned  to  Lytie  and  Co.  for  sale ;  and  they 
were  also  well  aware  of  the  situation  in  which  they  stood 
with  respect  to  the  plaintiffs,  as  their  principals.  No  hard- 
ship, therefore,  can  be  urged  on  the  part  of  the  defendants, 
who  had  a  full  and  perfect  knowledge  of  all  these  facts. 
By  the  advance  they  made  to  Lyne  and  Co.,  they  took  upon 
themselves  the  risk  of  their  applying  such  advance  properly. 
Besides,  the  defendants  did  not  take  up  the  bills  drawn  by 
the  plaintiffs  on  Lyne  and  Co.,  but  gave  their  acceptance  for 

(a)  J  Stra.  1178.  ■    (ft)  5  Term  Rep.  604.         »     (c)  5  Ves.  «11. 

(rf)  Id.  513. 

VOL.  V.  L   L 
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J  821.       the  whole  advance  to  the  latter  as  the  factors  of  the   plain- 
tiffs,  out  of  the  proceeds  of  which  acceptance,  only  one 


Gill 


KfMIB, 


t>.  of  those  bills  was  paid,    viz.  that  for  £94/.  5*.  6*2.      In 

Martini  v.  Coles,  Mr.  Justice  Bayley  put  this  very  case; 
for  he  said  (a),  "  Cases  may  perhaps  exist,  where  a  prin- 
cipal would  be  bound  by  a  pledge  made  by  his  factor  ;  but 
supposing  one  of  those  cases  to  be  where  money  has  been 
advanced  in  payment  of  a  bill  drawn  by  the  principal  for 
part  of  the  price  of  the  goods,  it  is  not  so  found  here; 
on  the  contrary,  the  claim  is  in  respect  of   general   ad- 
vances ;  and  if  it  had  been  so  found,  I  do  not  say  that  it 
would  have  made  any  difference."    Even  in  the  case  of  a 
factor,  whose  course  of  dealing  justifies  the  implication  of 
an  authority  to  sell,  the  sale  must  be  absolute,  in  order  to 
be  binding  upon  the  principal ;  for  if  goods  be  placed  in  the 
hands  of  third  persons,  not  as  buyers,  but  for  the  purpose  of 
obtaining  a  buyer,  this  disposition  of  the  property  amounts 
to  a  pledge,  and  the  pawnees  have  no  right  to  retain  it,  or 
the  proceeds  of  it  from  the  principal,  although  they  may 
have   made  advances  to   the  factor  upon  it.     Shipley  v. 
Kymer  (6). — Secondly,    as   to  whether  the  defendants  can 
deduct  the  amount  of  the  bill   paid  by  Lyne  and  Co.  to  the 
order  of  Carmichael,   more  facts  should  have  been   found 
in  the  case,  in  order  to  entitle  them  to  claim  that  deduction. 
It  is  not  enough  that  the  money  happened  to  be  so  applied. 
The  authority  given  by  the  plaintiffs  to  Lyne  and  Co.,  as 
factors,  was  to  sell,  and  apply  the  proceeds  of  the  sale  in 
discbarge  of  the  bills  so  drawn.     These  bills  were  drawn  at 
sixty  days  sight ;    and  the   plaintiffs   therefore  contemplated 
that  the  coffee  might  be   sold  before  the  arrival  of  the  bills, 
or,  at  all  events,  before  they  should  become  payable ;  but 
no  sale  was  effected  until  a  long  time  afterwards,  and  before 
it  took  place,  a  commission  of   bankrupt  had  intervened 
against  Lyne  and  Co.    They  had  not  pursued  the  authority 

(a)  1  Manl,  &  Stlw.  150.         ■  (ft)  Id.  484. 
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given  thetto  by  the  plaintiffs,  and  therefore  their  assignees  can-        1821. 
not  claim  the  sum  advanced  by  the  defendants  under  their        ^T^ 
commission.    Besides,  Lytic  and  Co.  were  indebted  to  both     .     v. 
the  old  and  new  firms  of  the  plaintiffs,  and  therefore  by  taking 
the  bill  into  account,  the  balance  would  be  altered. 

Thirdly,  as  to  the  form  of  action,  it  only  precludes  the 
plaintiffs  from  recovering  more  than  the  sum  received  by  the 
defendants  as  the  produce  of  the  sale,  and  not  the  value  of 
the  eoffee.  It  may  be  contended  for  them,  that  the  plaintiffs 
have  affirmed  the  contract  under  which  the  money  was  re- 
ceived by  bringing  the  present  action ;  but  they  go  wholly  be- 
side the  agreement  made  between  Lyne  and  Co.  and  the  de- 
fendants : — the  coffee  has  been  converted  into  money  by  the 
latter,  and  the  plaintiffs  have  therefore  a  right  to  claim  the 
amount  as  money  had  and  received  on  their  account,  by  con- 
fining themselves  to  the  receipt  of  that  sum,  and  not  adopt- 
ing any  antecedent  arrangemeut  between  the  parties.  It 
would  be  a  different  case,  if  a  special  action  had  been  brought 
on  the  agreement ;  but  the  plaintiffs  have  a  right  to  recover 
the  proceeds  of  the  sale  of  the  coffee  as  though  it  was  the 
coffee  itself,  as  they  may  be  considered  as  utter  strangers 
to  the  terms  under  which  it  had  been  deposited  with  the  de- 
fendants. Although  in  Smith  v.  Hodson  (a),  where  a  bank- 
rupt, on  the  eve  of  his  bankruptcy,  sold  goods  to  a  creditor, 
with  a  view  to  a  fraudulent  preference  :  but  .the  assignees 
brought  an  action  of  assumpsit  for  goods  sold  and  delivered, 
the  form  of  the  action  was  held  to  be  an  affirmance  of  the 
contract  of  sale,  so  as  to  entitle  the  creditor  to  set  off  his 
debt: — yet  that  case  is  distinguishable  from  the  present, 
as  there,  the  plaintiffs  declared  for  goods  sold  and  delivered, 
whilst  here,  they  merely  seek  to  recover  the  money  which 
the  defendants  had  received  for  the  proceeds  of  the  sale  of 
the  coffee. 

In  Wright   v.  Campbell  (6),  Lord  Mansfield   said,  that 
u  if  a  factor  pays  over  money,  with  notice,  to  a  third  per* 

(«)  4  Terra  Rep.  211. (b)  4  Burr.  £050. 
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1821  *°D'  ^en  *l  mav  ^  f°"owe^  *n  ^,e  bands  of  such  third 
person;  for,  in  such  case,  it  remains  in  his  hands  just  as  it 
did  in  the  hands  pf  the  factor  himself.'9  So,  Mr.  Justice 
Kymcb.  Xe  Blanc,  in  Shipley  v.  Kymer,  observed  (a),  that  u  the 
plaintiffs'  agents  were  in  the  habit  of  employing  the  de- 
fendants, and  placing  cargoes  in  their  hands  for  sale,  and  of 
drawing  bills  upon  tbfem  on  account  of  such  cargoes.  This 
therefore  was  a  habit  of  dealing,  not  by  way  of  sale  to  them 
o?  such  cargoes,  but  by  drawing  in  advance  upon  them  as 
upon  a  pledge.  It  was  placing  goods  in  their  bands,  and 
drawing  upon  them  on  account,  not  in  the  character  of  prin- 
cipals receiving  paymeut  for  the  goods,  but  in  that  of  brokers 
employing  others  to  make  sale  for  t|>em,  and  receiving  a  gross 
sum  in  advance,  to  be  afterwards  adjusted  when  the  proceeds 
were  finally  accounted  for.  If  then  the  plaintiffs  afterwards 
interpose  as  principals,  and  call  in  the  defendants  as  brokers, 
before  they  have  accounted  with  the  agents,  they  have  a  right 
00  to  do,  and  recover  the  money."  Although  in  Pullney  v. 
Keymer  (ft),  it  was  determined,  that  where  a  consignee  of 
foods,  for  the  purpose  of  sale,  deposited  them  with,  a  broker, 
who,  on  the  faith  of  that  deposit,  advanced  money  to  pay 
the  duties  and  other  charges  upon  those  goods,  such  broker 
must  stand  in  the  situation  of  the  consignee,  and  was  entitled 
to  retain  till  his  advances  were  satisfied ;  still,  the  different 
decisions  on  this  subject  were  not  brought  before  Lord 
,  Eldon,  by  whom  that  case  was  tried,  and  on  its  being  cited 
in  Martini  v.  Coles,  Lord  EUtnborougk  observed  (c),  that 
"  there  the  broker  had  a  lien  for  the  duties,  and  that  Lord 
Eldon  held  that  he  was  not  bound  to  take  the  indemnity  of 
another  in  lieu  of  his  lien."  (d) 

(a)  1  Maul.&  Selw.  492. (6)  3  Esp.  Rep.  182. (c)  1  Maul.  & 

Selw.  145. 

(d)  The  case  of  Pultney  v.  Keymer,  appears  to  have  been  over-raled 
by  Solly  t.  Ratkbone  (*)  and  Cockran  t.  Jrtom(f),  where  it  was  held,  that 
where  there  is  no  privity  between  the  person  in  possession  of  goods  and 
the  actual  proprietor  thereof,  no  Hen  can  be  acquired. 

(*)  2  Maul,  fc  Selw.  298.  (f)  Id.  301. 
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Mr.  Serjt.  Bosanquet  for  the  defendants. — At  all  events,        1821. 
nWplaintifTs  cannot  be  entitled  to  recover  in  this  form  of        ^?w 
action,  as  they  have  thereby  not  only  recognized  the  right  of      _    v. 
Lyne  and  Co.  to  put  the  coffee  into  the  hands  of  the  defend- 
ants, but  also  the  terms  uuder  which  it  was  so  placed,  viz. 
of  selling  it  as  soon  as  possible,  and  of  making  an  advance 
in  anticipation  of  such  sale ;  and  as  they  have  made  the  ad- 
ranee  in  question  to  a  recognized  agent  of  the  plaintiffs,  on 
account  of  the  proceeds  of  the  coffee,  they  are  entitled  to  be 
allowed  the  same,  and  consequently  it  cannot  now  be  re- 
covered as  money  had   and  received  to  the  plaintiffs   use. 
If  die  defendants  have  wrongfully  converted  the  coffee  into 
money  by  the  sale,  and  received  the  proceeds  thereof,  the 
money  resulting  from  it  is  not  the  money  of  the  plaintiffs,  but 
of  the  defendants,  and  in  that  case,  trover  is  the  only  proper 
remedy,  in  which  action  the  plaiutiffs  might  recover  damages 
commensurate  with  the  injury  they  have  received,  and  where 
they  might  have  elected  to   treat   the  sale  as  being  unau- 
thorized by  them,  whereas,  by  bringing  the  present,  they  have 
admitted  such  authority ;  for  when  Lyne  and  Co.  were  au- 
thorized by  the  plaintiffs  to  sell,  and  pay  the  bills  transmitted 
to  them  from  the  proceeds  of  the  coffee,  it  must  be  implied 
that  they  had  received  a  general  authority  to  raise  money  for 
the  purpose  of  satisfying  those  bills.      As,  therefore,  they 
were  authorized  to  deposit  the  coffee  with  the  defendants  for 
sale,  it  is  necessary  to  look  at  the  facts  of  the  case.    The 
transaction    between   those  parties  took   place    at  one  and 
the  same  period,  for  when  the  defendants  accepted  the  au- 
thority to  sell,  they  did  so,  on  the  terms  of  making  an  im- 
mediate advance.    The  plaintiffs  might  have  disputed  those 
terms  in  trover,  but  not  in  an  action   for  money  had  and 
received.    The  case  of  Smith  v.  Hodson  is  a  strong  authority 
on  this  point,  but  the  principle  is  with  the  defendants,  even 
without  resorting  to  that  decision.     As  to  whether  Lyne  and 
Co.  were  authorized  by  the  plaintiffs  to  enter  into  the  en- 
gagement with  the  defendants  respecting  the  advance,  the  ge- 
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182L        neral  rule  cannot  be  disputed,  that  a  factor  cannot  pledge  the 
^^         goods  of  his  principal,  nor  that  he  who  deals  with  another 
v.  under  a  special  authority!  renders  himself  liable  if  such  au- 

thority be  exceeded ;  neither  is  there  any  distinction  whether 
a  person  dealing  with  a  factor,  knows  at  the  time  whether 
the  goods  belong  to  him  or  not ;  but  the  question  here  is, 
whether  Lyne  and  Co.  were  not  authorized  to  do  what  they 
have  done  ?    It  is  quite  clear  that  they  were ;  and  equally  so, 
that  the  defendants  ought  to  be  entitled  to  the  benefit  of 
this  transaction,  for  the  bills  drawn  by  the  plaintiffs  were  to 
be  provided  for  out  of  the  sale  of  this  particular  cargo.     It 
is  not  stated  in  the  case  when  the  bills  arrived,  but  it  must  be 
presumed  that  they  came  to  hand  before  the  coffee.     West 
India  merchants,  who  consign  goods  to  this  country,  employ 
brokers  to  sell,  who  are  allowed  in  respect  of  any  advances 
that  may  be  made  by  them  from  the  proceeds  of  the  sale.  So, 
bere,  Lyne  and  Co.  were  not  only  authorized  to  employ  the 
defendants  to  sell,  but  were  entitled  to  deduct  the  duties  and 
pay  the  charges  attending  such  sale ;  and  it  was  also  within 
the  scope  of  their  authority  to  agree  with  the  defendants  to 
make  an  advance  to  them  before  the  sale  was  effected.    The 
case  of  Pultney  v.  Keymer,  has  not  ceased  to  be  acted  on, 
but  was  mentioned  and  recognized  in  Martini  v.  Coles,  and 
Lord  Eldon  was  there  of  opinion,  that"  if  a  man  has  given  his 
acceptances  on  the  faith  of  goods  sent  into  his  hands,  and 
they  are  outstanding,  he  is  not  bound  to  take  the  .promise  or 
counter-acceptance  of  any  man."      That  doctrine  was  not 
impeached  by  Lord  Ellenborough,  in  Martini  v.  Coles,  bi|t 
his  Lordship  merely  drew  a  distinction   between  the    two 
cases ;  and  in  delivering  his  judgment  in  the  latter  (a),  he  said, 
the  defendants  received  the  goods   in  order  to   sell  them, 
which  makes  the  only  distinction  between  this  and  the  former 
cases,  viz.  that  here  the  possession  of  the  defendants  was 
Jegal  in  the  first  instance.     The  defendants  then  having  au- 
thority to  sell  the  goods,  if  they  had  advanced  money  for 

(<j)  1  Maul.  &  Selw.  147. 
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any  purposes  connected  with  the  sale,  and  for  which,  brokers        1821. 
in  the  ordinary  course  of  disposing  of  goods  are  accustomed         GlLL 
to  advance  it,  they  would  have  had  a  lien  in  respect  of  such       K  ** 
advance.     So,  Mr.  Justice  Le  Blanc  observed  (a),  "  If  ad- 
vances were  made  merely  to  take  up  a  bill  of  the  consignor, 
and  were  appropriated  to  that  purpose,  there  would  be  no 
mischief;  and  that  might  be  considered  in  furtherance  of  the 
authority  given  by  the  principal ;  but  if  a  party  make  ad- 
vances to  a  factor,  without  enquiring  for  what  purpose  they 
are  made,  he   must  be  contented  to  rest  on  the  authority  by 
which  it  shall  appear  that  the  factor  is  clothed."    That  dis- 
tinction is  particularly  applicable  to  the  present  case,  and 
that  put  there  by  Mr.  Justice  Bayley(b),  is  also  extremely 
favourable  to  the  defendants. 

The  case  of  Duclos  v.  Ryland  bears  a  strong  analogy  to 
the  present  (c),  and  the  only  difference  is,  that  there  the 
factor  pledged  the  goods  as  his  own  property,  and  received 
die  amount  in  advance,  and  the  defendant  did  not  know 
that  they  belonged  to  another  person;  and  -Lord  Chief 
Justice  Abbott  reserved  the  case  for  the  opinion  of  the 
Court  of  King's  Bench,  and  his  Lordship  intimated  an  opi- 
nion that  the  defendant  was  justified  in  withholding  the 
goods  until  certain  advances  were  paid  which  he  had  made, 
and  more  particularly  so,  as  he  did  not  know  to  whom  they 
belonged  at  the  time  they  were  left  with  him  for  sale. 
Here,  there  was  a  special  authority  given  by  the  plaintiffs  to 
Lyne  and  Co.  the  consignees,  to  raise  money  by  the  sale  of 
die  coffee,  for  the  express  purpose  of  providing  for  those 
bills  which  had  been  drawn  against  it 

As,  therefore,  Lyne  and  Co.  had  a  special  authority  vested 
in  them  to  provide  for  those  bills,  they  were  justified  in  re- 
ceiving the  advance  offered  by  the  defendants,  for  the  pur- 
pose of  meeting  them  when  they  should  become  due,  or  at 
all  events,  as  they  have  paid  the'  sum  of  $94/.  5s.  6d*  on 
the  bill  payable  to  the  order  of  Carmichael,  they  are  en- 

(«)  1  Maul.  &  Selw.  149.  (ft)  Id.  150. («)  Set  post, 
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1821.        titled  to   deduct  its   amount,  and  the  plaintiffs  having  re- 
^TCT         ceived  the  benefit  of  it,  cannot  be  entitled  to  recover  it  a 
»•  second  time,  or  it  may  be  considered  as  money  paid  by  the 

defendants  to  the  plaintiffs'  use!  for  duties  and  other  neces- 
sary charges  attending  the  sale. 

Mr,  Serjt.  Taddy,  in  reply. — With  respect  to  the  objection 
as  to  the  form  of  action  in  this  case,  it  has  been  considered 
from  that  of  Moses  v.  Macfarlane  (a),  where  Lord  Mansfield 
explained  the  principles  on  which  an  action  for  money  bad 
and  received  was  maintainable,  to  the  present  time,  that  bj 
bringing  such  an  action,  the  plaintiff  rather  disaffirms  than 
affirms  the  authority  of  the  contract  on  which  it  is  founded. 
So,  in  Tenant  v.  Elliott  (6),  it  was  held,  that  A.  having  re- 
ceived money  to  the  use  of  B.  on  an  illegal  contract  between 
B.  and  C,  could  not  set  up  the  illegality  of  the  contract  as  t 
defence  in  an  action  brought  by  23.  for  money  had  and  re- 
ceived.  [Mr.  Justice  Turk. — The  same  principle  is  laid 
down  in  Clark  v.  Shee  (c),  where  it  was  decided,  that  if 
money  of  the  principal  has  been  fraudulently  applied  by  an 
agent  to  an  illegal  and  prohibited  purpose,  it  may  be  re- 
covered back  by  the  principal,  provided  the  fraudulent  holder 
of  it  can  be  clearly  traced,  and  by  that  means  shewn  to  be  his.] 
By  bringing  an  action  for  money  had  and  received,  the  plain- 
tiff merely  seeks  to  establish  that  there  is  money  in  the  defen- 
dants' hands,  to  which  die  former  is  entitled,  but  he  does  not 
thereby  disclose  the  circumstances  under  which  the  latter 
obtained  it — As  to  the  main  point  in  this  case,  if  it  be  held 
that  a  broker  may  advance  money  to  a  factor,  where  the  con- 
signor draws  on  such  factor,  the  whole  doctrine  prohibiting 
a  pledge  by  a  factor  will  be  uudermined,  and  the  policy  of 
the  law  on  which  that  principle  has  proceeded,  will  be 
entirely  overturned,  and  it  will  be  equally  injurious  to  the 
general  purposes  of  mercantile  transactions.  In  Newsom  v. 
Thornton  (d),  it  was  determined  that  a  factor  cannot  pledge 

(a)  2   Burr.   1003.         ,   (b)  1   Bos.  &  Pui.  3.  .(c)  Co*p.    197. 

(rf)  6  East,  17. 
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the  goods  of  his  principal  by  indorsement  and  delivery  of        1821. 

the  bill  of  lading,  any  more  than  by  the  delivery  of  the  goods         ^^ 

themselves,   though  the  indorsee  knew  not  that  he  was  the,  v. 

factor ;    and  Mr.  Justice  Lawrence  said  (a),   that  "  there      **"■■• 

was  no  ground  in  that  case  to  complain  of  the  defendants9 

having  been  deceived  by  means  of  the  bill  of  lading,  for  it 

would  have  been  very  easy  for  them  to  have  enquired  for  the 

letter  of  advice  which  brought  it,  which  would  have  shewn 

that  the  consignee  held  it  as  a  factor,  and  not  as  vendee  of 

the  goods,  and  that  if  persons  will  neglect  all  precaution, 

and  advance  money  on  goods  without  enquiring  whether  the 

party  had  any  right  to  dispose  of  them  or  not,  they  must 

bear  Abe  loss,  if  it  turn  out  that  be  had  no  authority  so 

to  do.9 

Tfc  case  of  Pultney  v.  Keymer,  might  have  been  either 
stronger  or  weaker  than  the  present.  At  all  events,  it  is 
mainly  distinguishable,  for  here,  the  defendants  knew  that  the 
cargo  of  coffee  was  consigned  to  Lyne  and  Co.,  for  the  pur* 
pose  of  sale,  which  ouly  amounts  to  an  authority  coupled 
with  a  duty  imposed  on  them  to  sell,  but  not  to  pledge, 
sitboygh  the  plaintiffs  informed  Lyne  and  Co.  that  they  had 
drawn  on  them  against  the  proceeds  of  the  sale.  Their  merely 
drawing  those  bills  did  not  give  any  additional  authority  to 
Lyne  and  Co.  to  raise  money  in  advance,  either  by  implica- 
tion or  otherwise,  and  the  defendants  had  full  notice  that  it  was 
{Consigned  for  the  purpose  of  sale  only ;  it  was  therefore  the 
duty  of  Lyne  and  Co.  to  apply  the  produce  of  the  coffee  in 
discharging  the  bills  after  the  sale  had  taken  place,  but  not 
before.  Besides,  2Q4l.5i.6d.  only,  was  appropriated  to 
the  discbarge  of  one  of  those  bills ;  and  all  the  residue  was 
misapplied.  As  to  the  case  of  Duclos  v.  Ryland,  a  foreign 
merchant  consigned  goods  to  his  correspondent  in  England, 
but  no  bilk  were  drawn  by  him  at  the  time  of  the  con* 
aignment,  and  he  was  indebted  to  such  correspondent  at 
the  time.    There,  too,  the  balance  was  in  favour  of  the 

(«)  6  East,  4& 


KVMttl 


5Jg  CASES  IN  BA8TKR  TEAM, 

1821.  factor,  but  here,  it  was  quite  otherwise.  There  also,  it 
^**  did  not  appear  who  the'  real  owner  was,  whilst  here,  the 
«.  defendants  had  full  knowledge  of  all  the  circumstances  at- 

tending the  nature  of  the  consignment.  Under  these  circum- 
stances, therefore,  the  plaintiffs  are  entitled  to  recover  the 
whole  balance  as  found  for  them  by  the  Jury,  being  die 
amount  of  the  sum  advanced  by  the  defendants  to  Lyne  and 
Co.,  and  who  had  misapplied  the  same  previously  to  their 
bankruptcy. 

■ 

Lord  Chief  Justice  Dallas. — Speaking  at  the  moment, 
and  for  myself,  I  entertain  no  doubt  whatever  on  this  case. 
The  general  rtile  of  law  is  clear,  that  a  factor  who  is  em- 
powered by  his  principal  to  sell,  has  no  authority  to  pledge 
the  goofls  of  such  principal ;  and  I  consider  this  to  be  in  the 
nature  of  a  pledge  to  a  person  advancing  a  sum  of  money  to 
a  factor,  before  the  goods  of  his  principal  were  sold.  How 
has  this  been  attempted  to  be  distinguishable  from  other  cases? 
No  trifling  distinction  will  tend  to  repeal  a  general  rule. 
It  appears  that  bills  of  exchange  were  drawn  by  the  con- 
signors upon  the  consignee  against  the  consignment ;  and 
it  has  been  mainly  contended  that  the  drawing  those  bills 
amounts  to  an  authority  to  the  factor  to  whom  the  cargo 
was  consigned,  to  raise  money  by  way  of  advance,  to  meet 
such  bills  when  they  should  become  due.  Is  there  any  case  of 
a  consignment  of  West  India  produce  to  this  country,  where 
bills  are  not  drawn,  to  be  provided  for  out  of  the  proceeds 
of  such  produce  wheb  sold  ?  If  therefore,  according  to  the 
argument  which  has  been  adopted  for  the  defendants,  the 
act  of  drawing  bills  at  the  time  of  the  consignment,  would 
give  an  authority  to  the  consignee  to  pledge  ;  it  would  tend 
to  repeal  the  general  and  well-established  rule,  that  a  factor 
cannot  pledge  the  goods  of  his  principal.  The  facts  of  this 
case  are  as  strong  as  they  can  possibly  be.  Formerly,  an  in- 
ference of  ownership  was  created  by  possession  of  property ; 
but  here,    it  has   been  found   as  a  substantive  fact,    that 


IN  THE  SECOND  YEAR  OF  GEO.  IV.  5)7 

the  defendants  had  full  knowledge  thai  the  coffee  on  which  18*1. 
they  advanced  the  sum  in  question,  viz.  2500/.,  to  the  defen-  ^Qnl 
dante,  was  not  the  property  of  Lytie  and  Co.,  the  consignees,  «• 

but  that  it  belonged  to  the  plaintiffs.     In  Martini  v.  Coles 
Air.  Justice  Le  Blanc  observed  (a),  that  "  whether  it  might 
not    originally  have   better  answered  the  purposes  of  com- 
merce to  have  considered  a  person,  in  the  situation  of  Fo$9 
(the  consignee  and  factor)  having  the  apparent  symbol  of 
property,  as  the  true  owner,  in  respect  of  that  person  who 
deals  with  him  under  an  ignorance  of  his  real  character,  is 
at  question  upfcn  which  it  is  now  too  late  to  speculate,  since 
it  has  been  established  by  a  series  of  decisions  that  a  factor 
baa  no  authority  to  pledge,  whether  the  person  to  whom  be 
pledget,  has  or  has  not  a  knowledge  of  his  being  a  factor. w 
~Aod  he  went  on  to  state  that "  when  brokers  exceed  their 
_  authority  as  brokers,  and  become  pawnbrokers,  by  advancing 
money  on  the  goods  before  sale,  then  they  subject  themselves 
to  all  risks/9    The  only  difference  between  that  case  and  the 
w    present  is,  that  here,  the  defendants  had  actual  knowledge 
art  the  time  they  agreed  to  make  the  advance  in  question,  that 
the  coffee  was  the  property  of  the  plaintiffs,  and  uot  of  Lyne 
mad  Co.  who  pledged  it ; — whilst  there,  the  advances  were 
made  by  the  brokers  to  the  factor,  without  their  knowing  that 
lie  was  not   the   owner  of    the   goods.     It  has  however 
T>eeo  insisted,  that  Lyne  and  Co.  were  authorized  to  raise 
money  by  way  of  advance  before  the  coffee  was  sold,  be- 
jcause  the  plaintiffs  had  drawn  bills  to  be  provided  for  out 
of  the  proceeds  thereof,  and  that  the  defendants  were  jus- 
tified in  makiog  such  advance,  although  they  knew  that  Lyne 
and  Co.  were  factors  only,  and  not  the  owners.      But  a  fac- 
tor derives  no  authority  to  pledge,  because  bills  are  drawn 
against  goods  consigned   to  him  for  the  purpose  of  sale. 
Here,  therefore,  it  appears  to  me  that  Lyne  and  Co,  were 
not  authorized  to  borrow  money  from  the  defendants  on 
the  coffee  deposited  with  them,  nor  were  they  justified  in 

(fi)  l  Maul.  &  Selw.  148. 
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making  the  advance.  They  cannot  repeal  the  law  as  to 
the  power  given  to  factors  or  other  agents  in  the  disposition 
of  goods  of  their  principal ;  and .  more  particularly  so,  as 
here,  they  had  full  knowledge  of  the  circumstance  to  whom 
the  coffee. belonged;  neither  can  they  avail  themselves  of 
any  illegal  agreement  which  they  might  have  entered  into 
with  Lyne  and  Co.9  to  defeat  the  rights  of  third  persons.  At 
present,  therefore,  I  am  inclined  to  think,  that  the  plaintiffs 
are  entitled  to  recover  the  entire  balance  as  found  by  the 
Jury ;  and  I  should  have  bad  no  hesitation  in  expressing  that 
as  my  decided  opinion,  had  it  not  been  for  the  case  of  Duckm 
v.  Ryland,  which  was  mentioned  in  the  course  of  the  argu- 
ment, and  in  which  it  was  stated  that  a  similar  question  was 
reserved  by  Lord  Chief  Justice  Abbott  for  the  opinion  of  the 
Judges  of  the  Court  of  King's  Bench.  On  that  ground  only, 
is  my  final  decision  of  this  cause  suspended ;  and  if  it  be  not 
mentioned  again,  it  may  be  considered  that  the  plaintiffs  are 
entitled  to  judgment  (a). 


(a)  The  Reporter  bat  been  favoured  by  a  Gentleman  at  the  Bar 
with  the  decision  of  the  Court  of  King's  Bench  in  that  case,  and  at 
it  corresponds  with  the  present  in  principle,  he  has  ventured  to  insert 
it  by  way  of  note. 


K.B. 

Trinity  Term, 

t  Geo.  4. 


Where  a  foreign 
merchant  con- 
signed goods  to 
his  correspon- 
dent in  London, 
who  pledged 
them  with  a  fac- 
tor as  and  for 
his  own  property , 
and  received  the 
amount  in  ad- 
vance, and  after- 
wards became 
bankrupt : — 
Held,  thatihe 
factor  was   li- 
able to  the  fo- 
reign merchant 
in  trover  for  the 
goods. 


Duclob  t>.  Ryland   and  Another. 

1  his  was  an  action  of  trover  for  seed.  The  defendants  pleaded 
Not  Guilty. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Abbott,  at 
Guildhall,  at  the  Sittings  after  Trinity  Term,  18*0,  the  Jury  found  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case:— The  plaintiff  was  a  merchant  at  Cora,  in  Normandf. 
The  defendants  were  corn-factors  in  London.  In  December,  1818,  the 
plaintiff  consigned  for  sale  to  Prosper  Caumont,  (who  was  both  a  mer- 
chant trading  on  his  own  account,  and  a  commission-agent),  it  bales  of 
locern  seed  and  IS  bales  of  clover  seed. 

On  its  arrival  in  London,  on  the  22nd  December,  1818,  Caumont  entered 
it  in  his  own  name,  paid  the  duties,  and  landed  it,  and  immediately 
afterwards  deposited  it  with  the  defendants  for  sale.  On  the  80th  of 
that  month  the  defendants,  for  the  accommodation  of  Caumont,  accepted 
bills  at  two  months  date  to  the  amount  of  3000/.,  on  the  security  of 
these  aud  other  goods  warehoused  with  them  by  Caumont,  which  bills 
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Mr.  Justice  Park.— From  the  beginning  to  the  end  of  18*1* 
the  argument  in  this  case,  I  have  not  entertained  a  doubt  for  Sq£u. 
a  single  moment.    I  consider  it  to  be  a  settled  point,  that  a  «• 

factor  has  no  authority  to  pledge  goods  entrusted  to  him  by 
his  principal  for  sale.  That  was  decided  in  this  Court  in  the 
late  case  of  Guichard  v.  Morgan  (a),  where  the  defendants 
as  brokers  for  B.  and  Co.,  effected  two  purchases  of  seed, 
both  of  which  were  paid  for  by  B.  and  Con  and  left  in-  the 
defendants'  warehouses  for  the  purpose  of  re-selling.. — The 
first  was  made  on  account  of  B.  and  Co*,  and  the  other  fer 
the  plaintiffs,  resident  abroad,  and  by  their  express  order ; 
but  the  invoices  of  both  were  made  out  in  the  names  of 
jB.  and  Co.,  who  did  not  inform  the  defendants  that  the 
latter  purchase  was  not  made  on  their  account ;  and  it  was 
held,  that  the  defendants  haying  made  advances  to  B.  and 
Co.  could  not  retain  possession  of  the  seed  against  the 
plaintiffs.    Here,  however,  it  has  been  contended  that  the 


they  afterwards  paid.  On  tbe  9th  January,  1819,  Caumont  stopped  pay- 
ment, and  on  the  4th  of  February  following  was  declared  a  bank- 
rupt. 

At  the  time  of  Caumont'*  depositing  the  seed  with  the  defendants,  be 
was  in  advance  for  the  plaintiff,  in  account  current,  about  5091.  but 
previous  to  his  stopping  payment,  viz.  on  the  6th  January t  he  drew 
a  bill  upon  the  plaintiff  for  500/.,  which  bill  was  duly  accepted  and  paid, 
and  the  remaining  balance  was  afterwards  paid  by  tbe  plaintiff  to 
Caumonfs  assignees*  On  the  day  that  Caumont  stopped  payment,  he 
then,  for  the  first  time,  communicated  to  the  defendants  that  the  plaintiff 
was  the  'proprietor  of  the  seed  in  question.  On  the  S4th  April,  tbe 
seed,  was  first,  on  the  part  of  the  plaintiff,  demanded  from  the  defen- 
dants, who  desired  time  to  consider  whether  they  would  deliver  it. 
On  the  15th  June  the  defendants  declared  their  intention  not  to  deliver 
the  seed,  and  on  the  next  day,  upon  a  formal  demand,  refused  to  deliver 
it,  and  afterwards  gave  notice  that  the  clover  seed  had  been  some  time 
previously  sold—That  seed  had  in  fact  been  sold  and  delivered  by  the 
defendants,  and  the  net  proceeds,  amounting  to  96/.  9s.  lid ,  had  been 
placed  by  them  to  account  with. Comment,  previous  to  the  *4th  April, 
viz.  on  the  17  th  February,  1819. 

The  lucern  seed  was  unsold  at  the  time  of  the  trial,  and  still  con- 
tinued so.    When  the  demand  was  made,  the  plaintiff  offered  to  pay 

(a)  Ante,  vol.  iv.  paga  36. 
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1821.  defendants  were  justified  in  making  the  advance,  as  the  prin- 
cipal*, who  resided  abroad,  drew  bills  against  the  coffee  com 
signed  to  Lyne  and  Co.,  their  (actors,  for  sale ;  but  it  is  the 
constant  course  of  trade,  when  consignments  are  made  to 
this  country  from  abroad,  for  the  merchant  resident  there  to 
draw  bills,  to  be  provided  for  out  of  the  proceeds  of  such 
consignment  when  the  goods  are  jsold.  The  mere  drawing  of 
bills  by  the  consignor  at  the  time  of  the  consignment,  does 
not  alter  the  obligation  or  duty  of  a  factor  with  respect  to 
hip  principal,  so  as  to  allow  the  factor  to  pledge  the  goods 
consigned  to  him.  The  consigoor  presumes  that  the  goods 
will  be  sold,  and  that  the  consignee  will  have  cadi  in  hand 
from  the  proceeds  of  such  sale  to  enable  him  to  take  up  the 
bills  when  due.  The  only  question  then,  is,  whether  die 
plaintiffs  in  this  case  had  authorized  Lyne  and  Co.  to  require 

to  the  defendants  the  warehouse  rent,  and  all  other  charges  on  the 
clOTer  and  lucern  seed. 

The  questions  for  the  opinion  of  the  Court,  were:— Whether  the  plain* 
tiff  was  entitled  to  recover  the  value  of  the  clover  seed  and  lucern  seed, 
or  either  of  them ;  if  he  was  entitled  to  recover  for  both,  then  the  verdict 
was  to  be  entered  for  him  for  96/.  9s.  lid.,  and  the  lucern  seed  to  be 
forthwith  delivered  up  to  the  plaintiff,  on  payment  of  charges  ;  and  if 
for  the  lucern  seed  only,  then  a  verdict  to  be  entered  for  one  shilling 
with  costs,  and  the  said  seed  to  be  delivered  up  on  payment  of  charges; 
but  if  the  Court  should  be  of  opinion,  that  the  plaintiff  was  not  entitled 
to  recover  for  either,  then  a  nonsuit  was  to  be  entered. 

Mr.  Barnewall,  for  the  plaintiff,  contended,  that  this  was  the  case  of 
a  factor,  pledging  the  goods  of  his  principal,  and  therefore,  according 
to  the  clear  rule  of  law  in  such  cases,  the  plaintiff  was  entitled  to 
recover  back  bis  property.  There  was  no  new  point  to  be  raised  in  the 
case ;  and  if  there  were  any  authority  wanting  on  the  subject,  that  of 
Kuckein  v.  Wilson  (a)  was  of  itself  decisive.  There,  the  plaintiff,  a 
foreign  merchant,  residing  abroad,  had  consigned  a  cargo  of  oats  for 
sale  to  SeUer$  and  Newton,  factors  and  merchants,  at  HulL  At  that 
time,  the  latter  were  under  some  advances  to  the  plaintiff,  and  soon 
after  the  arrival  of  the  oats,  they  accepted  bills  of  exchange  on  account 
of  expected  proceeds  of  the  cargo.  The  oats  arrived  on  the  30th  Sep- 
tember, 1818,  and  on  the  SJnd  December,  Sellers  and  Newton  placed  them 
in  the  hands  of  the  defendants,  Wilton  and  Co.,  who  were  also  factors 
and  merchants  at  Hull,  as  a  pledge  for  money  advanced.    The  oats 

(a)  4  Barn.  &  Aid.  443. 
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the  advance  from  the  defendants  at  the  time  they  delivered  18$U 
the  invoice  to  them ;  and  from  the  facta,  as  stated,  I  am  of  &£ 
opinion  that  they  had  not.    Although  Lyne  and  Co.  might  *■ 

have  had  a  lien  on  the  coffee,  which  would  entitle  them 
to.  retain  it  as  against  the  plaintiffs,  yet,  this  being  a  per- 
gonal right,  it  could  not  be  transferred  to  the  defendants 
aa  .pawnees,  so  as  to  give  them  a  title  even  to  the  amount 
of.  the  lien ;  for  in  Daubigny  v.  Duval  (a)  it  was  decided, 
that  jf  a  factor  pledge  the  goods  of  his  principal,  the  latter 
may  recover  the  value  of  them  against  the  pawnee,  on 
tendering  to  the  factor  what  is  due  to  him,  without  any  tender 
to  the  pawnee.  The  interest  of  the  principal  and  factor, 
therefore,  is  only  to  be  attended  to,  and  not  that  of  j* 
third  person.  As  to  the  case  of  Ducks  v.  Ryland,  I 
can  form  no  judgment  on  it,  not  having  seen  it ;  but  after 
the  series  of  decisions  which  appear  to  me  to  have  set  the 


remained  in  the  hands  of  the  defendants  until  the  month  of  August  in 
the  following  year,  when  Sellers  and  Newton  proposed  that  the  de- 
fendants should  become  absolute  purchasers  of  the  oats  at  the  then 
market  price,  which  they  agreed  to  do,  giving  the  former  credit  for  the 
whole  of  the  proceeds,  in  account ;  and  in  pursuance  of  an  order  for 
delivery,  the  oats  were  delivered  to  other  purchasers  of  the  defendants. 
Soon  after  this,  Sellers  and  Newton  became  bankrupt,  and  the  plaintiff 
having  received  no  fruits  of  his  consignment,  he  brought  an  action  of 
trover  against  the  defendants  for  the  oats. 

The  question  was,  whether,  under  the  circumstances,  he  could  re- 
cover, it  being  contended  that  the  sale  by  Sellers  and  Newton  to  the  de- 
fendants was  bond  fide,  and  consequently,  though  the  oats  might  have 
been  originally  pledged  to  the  defendants  by  Sellers  and  Newton,  in 
breach  of  their  doty  as  factors,  yet,  the  subsequent  sale  for  valuable 
consideration,  rendered  it  an  ordinary  mercantile  transaction.  The 
Court,  however,  were  clearly  of  opinion,  that  the  aetiou  was  well 
brought,  and  that  the  plaintiff  was  entitled  to  recover.  This  case  is 
directly  in  point,  and  removes  all  doubt  and  difficulty  upon  the  sub- 
ject, and  consequently  judgment  must  be  given  for  the  plaintiff. 

Mr.  Eylandy  contrd,  said,  the  only  question  was,  whether  the  goods 
were  or  were  not,  in  fact,  pledged.  It  is  quite  clear,  that  where  goods 
are  tortiously  pledged  by  a  factor,  his  principal  may  by  law  recover 

(a)  5  Term  Rep.  604. 
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1021*        Question  at  rest  aft  to  the  tight  of  *  factor  to  pledge  the 
*£**        goods  of  his  principal,  I  should  scarcely  suppose  that  die 
*•  Chief  Justice  of  the  King's  Bench  would  now  reserve  such  a 

point  for  the  consideration  of  that  Court,  or  that  the  general 
principles  on  which  such  decisions  have  been  founded  should 
now  be  attempted  to  be  qualified  or  impugned.  Besides,  it 
is  now  further  settled,  that  it  is  of  no  consequence  that  the 
pledgee  is  ignorant  of  the  factor's  not  being  the  owner,  al- 
though the  fact  of  such  ignorance,  has,  in  farmer  cases,  been 
pressed  upon  the  Courts  as  a  great'  hardship.  But  that  is 
hot  the  case  here,  for  the  Jury  have  specifically  found,  that 
at  the  time  die  defendants  consented  to  make  the  advance, 
they  knew  that  the  coffee  was  the  property  of  the  plaintiffs, 
and  that  they'dealt  with  Lyne  and  Co.,  as  their  factors. 

Mr.  Justice  Burrough. — I  have  merely  to  add,  Ait 

them  back  agate,  as  was  held  la  ATCombie  v.  Domes  (a),  and  Jtfartfmi  v. 
Coles  (ft),  bat  here,  there  was  fa  fact  bo  pledge ;  for  the  goods  were  de- 
posited in  the  defendants'  hands  for  solo,  they  not  knowing  at  the  one 
bat  that  they  were  the  property  of  Cammmt.  They  advanced  their  money 
to  him  npon  the  faith  that  they  belonged  to  him,  and  the  S4th  rfJfrii 
was  the  first  moment  they  knew  that  the  plaintiff  had  any  interest  in  the 
goods,  being  long  after  they  were  deposited  with  the  defendants.  The 
pledge  most  be  tortious  to  entitle  the  plaintiff  to  recover.  Here,  it  was 
evidently  a  bond,  fide  transaction  on  the  part  of  the  defendants ;  they 
were  perfectly  innocent,  and  advanced  their  money  to  Cttmnsm/,  be- 
lieving him  to  be  the  owner,  and  were  kept  in  a  state  of  Ignorance  that 
the  seeds  were  the  property  Of  any  other  person. 

To  hold  that  the  defendants,  under  these  circumstances,  were  liable, 
would  be  to  destroy  all  commercial  confidence,  and  no  foreign  mer- 
chant could  ever  expect  that  *  British  merchant  would  advance  his 
money  upon  the  security  of  his  consignments. 

It  is  the  universal  practice  for  the  factor  in  this  country,  to  make 
advances  to  the  foreign  merchant  for  his  convenience  and  advantage; 
for,  without  such  a  mode  of  accommodation,  the  latter  would  never  be 
able  to  make  his  consignments,  and  wait  the  result  of  the  sale. 

Lord  Chief  Justice  Abbott.— It  is  now  too  late  to  consider  whether  a 
factor  can  or  cannot  pledge  the  goods  of  his  principal.  The  rule  of  law 
is  too  well  established  to  be  now  disturbed.    The  argument  which  has 

»  » 

(o)  5  East,  £— (b)  1  Maul.  &  Selw:  140. 
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this  case  appears  to  me  to  stand  on  the  ordinary  ground  of  1821, 
ft  Factor's  pledging  the  goods  of  his  principal.  That  in  ordi-  ^q^T 
nary  cases  he  has  no  authority  to  do  so,  has  been  long  since  v. 

settled,  and  may  he  now  considered  as  the  established  law 
of  the  land  ;  and  if  parties  seek  to  vary  that  law,  it  can  only 
be  done  by  an  express  agreement  or  contract  between  them- 
selves. 1  should  have  had  no  doubt  whatever,  but  that  the 
plaintiffs  are  entitled  to  recover,  except  for  the  case  of 
Duclos  v.  Ryland,  which  has  been  stated  to  embrace  a 
question  of  precisely  the  same  complexion  as  the  present. 

Mr.  Justice  Richardson. — If  any  doubt  be  entertained 
on  a  question  similar  to  the  present,  elsewhere,  I  agree  with 
the  C6inrt  in  thinking  that  this  case  ought  not  to  be  finally 
decided,  before  the  result  of  that  question  be  ascertained ; 
but  it  now  appears  to  me  that  the  plaintiffs  are  entitled  to 
recover  the  sum  found  for  them  by  the  Jury.  The  general 
rule  that  a  factor  cannot  pledge  the  goods  of  his  principal, 
1*6uld  be  in  a  great  measure  destroyed,  if  a  consignee  might 

been  addressed  to  us,  as  to  the  hardship  of  the  law,  has  been  urged  in 
every  case  in  which  this  question  has  been  considered.  The  answer  to 
It  is,  that  he  who  advances  His  mctaey  ought  to  take  care  to  protect  him- 
self against  the  fraud  of  the  person  to  wborfi  he  advances.  This  cantion 
is  as  necessary  to  the  foreign  as  the  Engtitk  merchant.  He  who  sends 
his  goods  to  this  country  for  sale,  ought  to  be  secure  in  the  confidence  he 
reposes  in  the  honesty  of  our  merchants.  That  is  the  policy  of  the 
English  mercantile  law.  The  rigid  adherence  to  the  rule,  that  a  factor 
cannot  pledge  the  goods  of  his  principal,  will  only  have  the  effect  of 
making  people  more  careful  how  they  advance  their  money ;  and  nothing 
is  more  easy  than  the  exercise  of  that  caution,  viz.  by  requiring  the  per- 
son  who  desire*  to  have  an  advance  of  money,  to  shew  his  title  to  the 
property  on  which  lie  asks  inch  advance.  This  will  not  destroy  that 
wholesome  confidence  which  ought  to  exist  between  merchants. 
-  If  people  will  blindly  advance  their  money  to  those  who  ask  for  it, 
without  exercising  a  little  caution,  they  mast  take  the  consequences  of 
their  own  indiscretion.  I  am  of  opinion  that  this  was  clearly  an  unlaw* 
fat  pledge,  and  that  the  plaintiff  it  entitled  to  recover. 

*      ■■  ■  , 

Mr.  Justice  Bayley.— It  is  not  necessary  that  the  pledge  should  be 
tortious,  in  order  to  give  effect  to  the  rule  of  law  in  cases  of  this  de- 
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raise  money  by  way  of  advance,  to  provide  for  bills  drawn 
by  the  consignor  against  the  goods  consigned.     Here,  the 
sum  advanced  by  the  defendants  wad  for  the  accommodation 
of  Lync  and  Co.  to  whom  they  gave  their   acceptance  for 
2500/.,  and  the  amount  of  the  bills  drawn  by  the  plaintifis 
against  the  coffee,  on  which  this  advance  was  made,  amounted 
to  only  1588/.  5s.  7d.,  one  of  which,  for  294/.   5s.  6i, 
was  paid  by  Lyne  and  Co.  out  of  the  sum  so  raised  by 
them.    It  does  not  appear  that  the  defendants,  when  the 
advance  was  made,  enquired  into  the  amount  of  the  bilk 
drawn  by  the  plaintiffs  against  die  coffee,  but  only  as  to  the 
value  of  the  article  consigned.    It  appears   to.  me  that  the 
general  ride  must  equally  apply,  whether  bilk  are  drawn  by 
the  consignor  against  the  consignment  or  not.     With  respect 
to  the  form  of  this  action,  I  think  there  is   nothing  in  the 
objection  which  has  been  raised  against  it.     It  has  been  said, 
that  as  it  has  been  brought  by  the  plaintiffs  for  money  bad 
and  received,  they  have  thereby  affirmed  the  contract  with 
Lyne  and  Co.  and  the  defendants,  as  to  the  terms  of  the 

tcription.  A  factor  has  no  right,  under  any  circumstances,  to  pledge  tat 
goods  of  his  principal  for  his  own  benefit.  How  are  foreign  merchasti 
to  be  protected,  unless  the  courts  of  this  country  give  effect  to  this 
principle  of  law  ?  They  will  have  no  protection,  and  the  consequence 
will  be,  that  foreign  merchants  will  cease  to  have  any  intercourse  with 
this  country. 

In  Paterson  v.  Gmndaiequi  (a),  and  in  other  cases,  it  was  held  that  the 
pawnee  can  have  ao  better  right  than  the  pawner  had  to  the  goods,  aad 
if  the  pawner  takes  upon  himself  to  pledge,  contrary  to  his  authority, 
that  shall  not  bind  the  original  proprietor,  but  he  shall  have  a  right  tt 
recover  them  from  the  pawnee. 

That  is  the  general  rule  applicable  to  property  consigned  to  this 
country  by  principals  residing  abroad.  It  may  be,  that  it  is  the  con- 
fidence which  foreign  merchants  place  in  the  strict  observance  of  tats 
rule,  which  induces  them  to  send  their  property  here ;  and  I  believe, 
that  a  vast  proportion  of  the  foreign  commerce  of  this  country  is  at- 
tracted to  it,  because  the  foreign  merchants  know  that  this  is  the 
law  of  the  kingdom ;  being  conscious,  that  though  they  may  be  bound 
by  a  sale  made  by  their  factor,  they  will  not  be  bound  by  his  pledge 
•f  their  property. 

Mr.  Justice  Holroyd.— I  am  of  the  same  opinion.    It  is  a  rule 

(a)  15  East,  62. 
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advance  agreed  on  by  the  former.  But  it  has  no  such  effect,  1821. 
for  the  action  proceeds  on  the  ground  of  the  defendant's  q1ll 
having  obtained  and  sold  goods  of  the  plaintiffs  without  their 
consent  or  authority  to  do  so.  It  therefore  disaffirms  any  con- 
tract which  the  defendants  may  have  made  with  Lyne  and  Co. 
as  agents  of  the  plaintiffs ;  and  as  the  defendants  have  money 
in  their  hands  belonging  to  the  plaintiffs,  the  law  will  raise 
an  implied  promise,  on  which  the  latter  are  entitled  to  sue. 
It  has  been  decided  in  a  variety  of  cases,  far  stronger  than 
the  present,  that  a  party  who  receives  an  injury,  may  waive 
the  tort,  and  declare  in  assumpsit ;  as  where  goods  are  wrong- 
fully taken  and  converted  into  money,  the  plaintiff  may  waive 
the  tort  for  the  conversion,  and  bring  assumpsit  for  money 
,  had  and  received.  So,  a  sheriff,  by  seizing  goods  under  an 
execution,  has  such  a  property  in  them,  that  he  may  main- 
tain trespass  or  trover  against  the  defendant,  or  a  third  person, 
for  taking  them  away;  but  if  they  are  afterwards  sold  or 
disposed  of,  without  his  concurrence,  he  is  not  bound  to 
sue  in  either  of  these  actions,  but  may  waive  the  tort,  and 
proceed  in  an  action  of  assumpsit  for  money  had  and  received 
to  recover  the  produce  of  the  sale.  The  only  point  on  which 
I  have  entertained  a  doubt  has  been  as  to  the  right  of  the 
defendants  to  deduct  the  sum  of  294/.  os.  6d.  paid  by  Lyne 

established  by  the  common  law,  that  a  factor  cannot  pledge,  and  bind 
his  principal  by  it.  He  may  sell,  and  then  his  principal  will  be 
bound. 

Mere  possession  of  property  will  not  pass  the  right  to  dispose  of 
it  as  the  factor  pleases.  He  has  a  limited  trnst,  which  he  cannot 
exceed  to  the  prejudice  of  his  principal.  This  was  clearly  a  pledge, 
and  the  plaintiff  is  entitled  to  recover. 

Mr.  Justice  Best.— It  wonld  be  destructive  of  all  foreign  commerce 
if  we  were  not  to  give  effect  to  the  principle  which  has  been  decided 
in  a  great  number  of  cases,  that  a  factor  cannot  pledge.  There  appears 
to  me  to  be  no  ground  for  supposing  that  the  strict  application  of  this 
rule  will  have  the  slightest  effect  in  injuring  the  commerce  •  of  the 
country,  by  destroying  the  confidence  subsisting  between  the  foreign 
and  British  merchant,  in  the  way  in  which  the  argument  has  been  put 
at  the  bar.  The  English  factor  cannot  be  injured  by  common  prudence ; 
and  I  cannot  see,  why  the  foreign  factor,  who  deals  with  the  English 
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1821.  an<I  Co.  to  take  up  one  of  the  bills  drawn  by  the  plaintiffs 
^•~  against  the  coffee,  out  of  the  sum  originally  advanced  by 
v.  the  defendants.      But  it  seems  to  me  that  this  must  fall 

within  the  general  rule  by  which  this  case  must  be  governed, 
viz.  that  Lyne  and  Co.  had  no  authority  from  the  plaintiffs 
to  pledge  the  coffee  consigned  to  them,  but  only  to  dispose 
of  it  by  sale ;  the  defendants  therefore  have  no  right  to  de- 
duct that  sum  from  the  verdict,  and  the  assignees  of  Lyne 
and  Co.  may  carry  it  to  the  credit  of  their  estate,  on  the 
.settlement  of  account  with  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

factor,  should  take  umbrage  at  being  asked,  by  what  title  be  holds  the 
goods.  If  the  EnglUh  factor  would  take  the  trouble  to  ask  to  see 
the  letter  which  contains  the  invoice,  he  will  know  at  once  the  draatioa 
In  which  the  foreigner  stands.  In  this  case,  if  the  defendants  had  done 
so,  they  would  have  seen  that  Caumont  was  a  mere  factor,  and  that  he 
had  no  authority  to  pledge  the  goods  of  his  principal,  who  was  residing 
ia  France;  and  then  they  would  very  naturally  have  said,  "  We  cannot 
lend  you  any  money  on  these  goods  ;  your  authority  is  limited ;  you  have 
no  authority  to  pledge."  Where  a  man  omits  to  take  such  caution- 
ary steps,  it  would  be  contrary  to  Uie  principles  of  common  sense  and 
of  law,  to  allow  him  to  retain  what  he  ought  to  lose  through  his  own 
Imprudence.  I  cannot  see  any  hardship  in  this  at  all.  The  hardship 
(if  any)  is  all  on  one  side,  viz.  that  of  the  plaintiff;  and  with  the 
consequences  which  may  result  to  the  defendants  we  have  nothing  to  do. 
We  must  abide  by  the  settled  rule  of  law,  that  a  factor  cannot  pledge 
the  property  of  his  principal. 

Postea  to  the  plaintiff. 
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Gray  and  Another  v.  Bond  and  Another.  Monday, 

May  i3. 

I  His  was  an  action  on  the  case,  for  disturbing  the  plaintiffs  Where  the  lot- 

•    »i_         •  r    i    •     •  i        r   i       •       '  ii  8ces  °^ a  fis'»" 

in  the  enjoyment  of  their  right  of  drawing  nets  to  land,  on  cry,  had  pub- 

the  banks  of  the  river  Dement ,  wherein  they  had  a  fishery.  jjjjjj1*  ^^n 

certain   part* 

The  first  count  of  the  declaration  stated,  that  before  and  a  river,  for 

at  the  time  of  the  grievance,  they  were  lawfully  possessed  of  twenty  years, 

the  manor  of  Elvington,  in  the  county  of  For  A,  and  being  JjjJ  Jj     J^Jj 

so  possessed,  of  right  ought  to  have  and  use,  by  themselves,  »nd   levelled 

i_  •    r  rt  •    /•  i  i  T>k  *ucn  landing 

their  farmers,  &c.  a  certain  several  fishery  in  the  river  Der-  places,  al- 

went,  at  Elvington,  on  the  Ellington  side  of  the  river,  to  the  S'^Vofl 

middle  of  the  stream  thereof,  and  also  the  liberty  and  privi-  fe.re,d  at  th* 

'  .  trial  to  shew 

lege   of  drawing  to  land,  and  landing  the  nets  used  in  the  that  the  owner 

said  fishery,  at  certain  places  on  the  banks  of  the  said  river,  any  per80n 

on  the  Elvington  side  thereof,  called  Fellings,  and  particu-  n^mlK*dnndcr 

larly  at  one  such  place,  called  the  Crabtree  Felling,  other*  knowledge  of 

Wise  the  Felling,  situate  at  Elvington  aforesaid : — that   the  landing  their 

plaintiffs,  being  so  possessed  and  entitled,  ought  to  have  had  J^  a7  soch 

and  enjoyed,  and  still  ought  to  have  and  enjoy,  the  free  and  ucts  ?oa!d 

.  scarcely  have 

uninterrupted  use,  benefit,  and  advantage  of  the  said  fishery,  been  exercised 

and  the  said  liberty  and  privilege,  without  any  wilful  inter-  knowledge,  it 

ruption   whatsoever  : — Nevertheless,    that    the    defendants,  JJfJto  theJny 

on,  &c.  wrongful|y  put,   placed,  and  fixed,  and  caused,  8tc  to  presume  a 

divers  piles,  posts  and  stakes,  in  and  across  a  certain  recess  right  ot  land- 

or  bay  of  the  said  river,  on  the  Elvington  side  thereof,  con-  JeJ^^o?  the* 

tiguous  and  opposite  to  one  of  the  said  places  called  Fel-  fi*ucr>"»  *>y 

.  some  former 

lings,  to  wit,    the  said  place  called  the  Crabtree  Felling,  owner  of  the 

Otherwise  the  Felling,    and  wrongfully  kept  and   continued  M°l ' 
the  same,  so  put,  placed,  and  fixed  as  aforesaid,  for  a  long 
space  of  time,  to  wit,  &c.  whereby  the  plaintiffs  were  pre- 
vented from  fishing  in  a  great  part  of  their  said  fishery,  and 
from  drawing  to  land,  and  landing  the  nets  at  the  said  place 
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182  lf  called  Crabtree  Felling,  otherwise  the  Felling,  and  from 
Gray  taking  and  catching  so  many  salmon,  and  other  fish,  as 
during  the  said  time  they  might  have  done,  and  could 
not  use  and  enjoy  their  said  fishery  in  so  free,  ample,  and 
beneficial  a  manner  as  they  of  right  ought  to  have  done,  and 
still  ought  to  do. 

The  second  count  stated  the  fishery  to  be  a  free  fishery. 

The  defendants  pleaded  Not  Guilty. 

The  cause  came  on  for  trial  before  Mr.  Justice  Bay  ley,  at 
York,  at  the  Spring  Assizes,  1820,  when  the  Jury  found  a 
verdict  for  the  plaintiffs,  with  nominal  damages,  subject  to 
the  opinion  of  the  Court  upon  the  following  case :— 

The  river  Dement  is  a  public  navigable  river,  in  the 
county  of  York,  the  tide  whereof  flows  to  a  point  higher  up 
the  river  than  the  place  mentioned  in  the  declaration,  called 
the  Crabtree  Felling. 

This  river  forms  the  boundary  of  the  manor  of  Elvingion, 
which  extends  to  the  line  of  the  stream,  and  the  Lord  of 
that  manor,  from  time  immemorial,  hath  been  and  is  seised 

4 

of  a  fishery  in  the  river,  on  the  Elvingion  side,  to  the  mid- 
line of  the  stream  thereof,  and  extending  throughout  the 
length  of  the  manor,  which  he  claims  as  appurtenant  to  it. 
Before,  and  at  the  time  of  the  execution  of  the  lease  and 
release  hereinafter  mentioned,  one  Richard  Sterne  was 
seised  in  his  demesne,  as  of  fee,  of  and  in  the  manor  of 
Elvingion,  and  of  and  in  as  well  the  lands  conveyed  by  these 
deeds,  as  of  other  lands  within  the  manor,  and  adjacent  to  the 
river  Derwent,  and  being  so  seised,  by  indentures  of  lease 
and  release,  dated  the  3rd  and  4th  October,  1774,  he  con- 
veyed to  Ralph  and  John  Dodsworth,  and  to  their  heirs, 
(among  other  things),  the  close  of  land  upon  which  the 
Felling,  called  the  Crabtree  Felling,  is  situate. 

The  plaintiffs  are  possessed,  for  a  term  of  years,  of  the 
legal  estate  of  and  in  the  manor  and  fishery,  and  at  the  time 
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of  the  grievance  complained  of  in  the  declaration  were  in        1821. 
possession  of  the  fishery.  GrXt 

It  was  proved  at  the  trial,  that  the  owners  of  the  fishery  •• 

and  their  lessees,  had,  for  above  twenty  years  last  past,  and 
in  the  recollection  of  one  witness,  at  the  distance  of  sixty* 
four  years  ago,  for  the  more  convenient  use  and  enjoyment 
of  their  fishery,  drawn  and  pulled  their  nets  to  and  upon 
the  bank  of  the  river,  at  certain  different  parts  thereof,  on 
the  Elvington  side,  for  the  purpose  of  taking  the  fish  out 
of  the  nets,  and  that  they  had  occasionally  dressed  the 
landing  places,  by  sloping  the  fore-shore,  and  levelling 
the  ground.  These  landing-places  are  called  "  pulls  "  or 
"fellings,"  and  are  thirteen  in  number,  within  the  manor 
of  Elvington.  The  other  fellings  are  situate  upon  dif- 
ferent closes,  which,  before  the  time  of  the  conveyance, 
were,  and  still  are  the  property  of  the  Lord  of  the  manor 
of  Elvington ;  but  the  felling  in  question,  called  the  Crab- 
tree  Felling,  is  situate  upon  one  of  the  closes  which  were 
conveyed  to  Ralph  and  John  Dodsworth  by  the  before 
mentioned  deeds  of  lease  and  release,  under  whom,  one 
Mr.  Preston,  the  present  proprietor  of  the  closes,  now 
claims,  and  who  is  seised  of  the  same.  There  was  no  evi- 
dence either  way,  whether  Ralph  and  John  Dodsworth,  or 
any  person  under  whom  Mr.  Preston  claims,  or  Mr*  Pre** 
ton  himself,  had  any  knowledge  of,  or  was  privy  to  the 
said  use  of  the  Crabtree  Felling.  The  defendants,  as  the 
servants  of  Mr.  Preston,  and  by  his  direction,  before  the 
commencement  of  this  action,  placed  stakes  in  and  upon 
the  Crabtree  Felling,  so  as  thereby  to  prevent  the  plaintiffs 
from  pulling  their  nets  to  land,  or  using  the  said  felling  so 
conveniently  as  before. 

It  was  objected  by  the  defendants,  at  the  trial,  that  as  the 
land  upon  which  this  felling  was  situate,  had  been  conveyed 
by  the  owner  of  the  fishery  to  the  Dodsworths,  in  1774, 
without  any  reservation  or  exception  of  the  right  of  land*- 
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1821.        ing    nets    upon   the  said  felling,    such  right  was   entirely 
gone. 

The  learned  Judge  left  it  to  the  Jury  to  presume,  from  the 

Bond.  evidence  of  enjoyment,  a  grant  of  the  right  to  land  neta 
upon  the  Crabtree  Felling,  to  the  owners  of  the  said  fishery, 
by  some  former  owner  of  the  close  whereupon  it  was  situate, 
since  the  year  1774 ;  and  the  Jury  thereupon  found  a  verdict 
for  the  plaintiffs — damages  one  shilling. 
'  The  question  for  the  opinion  of  the  Court  was,  whether 
the  direction  of  the  learned  Judge  was  right? 

If  he  ought  to  have  directed  the  Jury  to  presume  such 
grant,  then  the  verdict  was  to  stand; — if  not,  a  nonsuit  was 
to  be  entered. 


*■ 


The  case  came  on  for  argument  this  day,  when  Mr.  Serjt. 
Bosanquet,  for  the  plaintiffs,  submitted,  that  under  the  cir- 
cumstances, the  grant  of  the  right  in  question  ought  to  be 
presumed,  and  that  it  had   been  properly  left  to  the  Jury. 
The  case  of  Campbell  v.  Wilson  (a),  appears  to  be  decisive 
of  the  present,  where  an  adverse  enjoyment  of  a  way  over 
another  person's  land  for  above  twenty  years,  was  considered 
a  stroug  ground  for  the  Jury  to  presume  a  grant,  although 
about  twenty-six  years  ago,  the  way  was  extinguished  by  an 
award  under  an  inclosure  act.     There,  the  result  of  the  evi- 
dence was,  that  the  occupiers  of  the  defendant's  close  had 
always  used  the  occupation  way  over  the  locus  in  quo  for 
upwards  of  twenty  years,  and  indeed  before  the  making  of 
the  award,  and  that   they  had  not  used  the  way  which  had 
been  set  out  for  the  defendant's  estate  by  the  award.     The 
decisions  on  this  subject  are  collected  in  a  learned  note  by 
Mr.  Serjt.  Williams,  to  the  case  of  Yard  v.  Ford  (&),  in 
which  the  principle  is  established,  that  uninterrupted  enjoy- 
ment of  an  easement  for  twenty  years,  or  upwards,  is  strong 
evidence  of  a  right  of  enjoyment,  from  which  Juries  are  di* 

(#)  3  East,  294 (6)  2  Wms.  Sauod.  175  (a),  (b). 


IN  THE  SECOND  YEAR  OF  GEO.  IV.  681 

greeted  by  the  Courts  to  presume  a  grant,  licence,  or  agree-  1821* 
ment.  Here,  there  was  do  evidence  that  Mr.  Preston,  or  gray 
may  person  under  whom  he  claimed,  had  anj  knowledge  of  •• 

jthe  exercise  of  the  right  in  question.     Whether  they  had  or 
.not,  was  a  question  for  the  Jury,  and  from  the  evidence  as 
to  the  enjoyment,  they  were  warranted  in  presuming  a  grant 
or  conveyance  to  the  plaintiffs,  of  the  right  to  land  nets  upon 
the  felling  in  question. 

>ir.  Serjt.  Hul/ock  for  the  defendants. — The  cases   and 
principle  relied  on  for  the  plaintiffs  are  inapplicable  to  the 
present  question.    The  only  point  is,  whether  the  facts,  as 
stated  in  this  case,  warranted  the  Jury  to  draw  the  conclusion 
they  did.     Mere  lapse  of  time,  unassisted  by  intervening  cir- 
cumstances, is  not  of  itself  sufficient  to  afford  a  presump- 
tion of  a  grant,  as  against  the  owner  of  the  soil.     In  Camp- 
bell v.  Wilson,  there  was  an  adverse  user  of  the  way  for  more 
than  twenty  years,  which  having  been  notoriously  exercised 
for  so  long  a  period,  a  grant  might  fairly  be  presumed,  and 
which,  coupled  with  the  whole  of  the  evidence  in  that  case, 
fully  warranted  such  a  presumption.     So,  in  all  the  cases 
collected  by  Mr.  Serjt.  Williams,  in  his  note  to  Yard  v.  Ford, 
and  particularly  that  of  Darwin  v.  Upton  (a),  the  grounds 
for  such    presumptiou  were  infinitely  stronger  than  in  the 
present.    There,  it  appeared,  that  in  an  action  on  the  case 
for  obstructing  the  plaintiff's  lights,  he  had  an  uninterrupted 
possession  of  them,  with  the  acquiescence  of  the  defendant, 
for  more  thau  twenty  years.    Here,  there  was  no  evidence  of 
acquiescence  or  knowledge  by  Mr.  Preston,  or  any  person 
under  whom  he  claims,  of  the  landing  of  nets  by  the  plain- 
tiffs, and  therefore  the  mere  usage  for  twenty  years  was  not 
of  itself  evidence  from  which  such  a  right   might  be  pre- 
sumed.    In  the  late  case  of  Doe,  d.  Putland  v.  HUder  (ft), 
Lord  Chief  Justice  Abbott,  in  delivering  the  judgment  of  the 
Court,  said;  "  One  of  the  general  grounds  of  a  presumption 

(«)  2  Wms.  Saund.  175  (c).  (6)  2  Bam.  &  Aid.  791. 
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1821.        the  question  is,  whether  the  learned  Judge  who  tried  the 
^Tl        cause,  properly  left  it  to  them  to  presume  a  former  grant.    I 
••  agree  with  my  Brother  Hullock,  that  mere  lapse  of  time, 

unaccompanied  by  other  circumstances,  will  not  raise  the 
presumption  of  a  grant  against  the  owner  of  the  inherit- 
ance. When  lapse  of  time  may  operate  as  a  bar,  or  raise 
such  a  presumption,  the  inference  must  also  be  drawn  from 
accompanying  facts,  and  therefore  evidence  is  admissible  to 
repel  sucli  a  presumption ;  but  uninterrupted  enjoyment  for 
twenty  years  is  strong  evidence  of  a  right  of  enjoyment  until 
the  contrary  is  proved.  This,  however,  depends  on  the 
facts  of  each  particular  case,  and  here,  as  there  was  no 
direct  evidence  given  at  the  trial,  whether  the  owner  of  the 
soil,  or  any  person  claiming  under  him,  had  any  knowledge 
of,  or  was  privy  to  the  use  of  the  felling  in  question  by 
the  lessees  of  the  fishery,  the  inference  to  be  drawn  most 
depend  on  whether  such  use  was  exercised  with  the  assent  of 
the  owner  or  not.  Presumption  in  favour  of  a  grant  is  more 
or  less  likely  to  be  true,  according  as  it  is  more  or  less  pro* 
bable,  that  the  circumstances  would  not  have  existed,  unless 
the  fact,  which  is  inferred  from  them,  had  also  existed  :  and  a 
presumption  can  only  be  relied  on  until  the  contrary  is  actu- 
ally proved  ;  and,  if  circumstantial  evidence  be  such  as  may 
afford  a  fair  and  reasonable  presumption  of  the  facts  to  be 
tried,  it  is  to  be  received  and  left  to  the  consideration  of  the 
Jury,  to  vi horn  alone  it  belongs  to  determine  upon  the  pre- 
cise force  and  effect  of  the  circumstances  proved.  That 
has  been  done  in  the  present  case.  If  there  had  been  no 
evidence  whatever  to  raise  the  presumption  of  a  grant  against 
the  owner  of  the  soil,  without  his  knowledge,  or  acquiescence 
of  any  thing  that  had  passed,  the  argument  which  has  been 
urged  on  the  part  of  the  defendants  might  apply :  And  al- 
though there  was  no  evidence  either  way,  that  the  proprietor 
of  the  laud,  or  any  person  under  whom  he  claimed,  was  privy 
to  the  use  of  the  felling  by  the  lessees  of  the  fishery,  still, 
the  circumstances,  as  proved,  were  sufficient  to  leave  to  a 
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Jury,  from  which  such  knowledge  and  acquiescence  might  he  1821. 
fairly  presumed.  The  inference  to  raise  such  a  presumption  '!&**' 
was  exceedingly  strong,  as  the  owner  of  the  locus  in  quo  was  v. 

proved  to  have  been  some  time  in  possession  of  the  property : 
that  the  lessees  of  the  fishery  had  lauded  their  nets  openly 
on  the  bank  of  the  river  for  the  last  twenty  years,  and  in  the 
recollection  of  one  witness  at  the  distance  of  sixty-four  years 
ago,  as  well  as  having  exercised  other  acts  of  ownership  by 
levelling  the  ground  and  sloping  the  fore  shore.  1  therefore 
think  it  may  fairly  be  inferred  that  the  possession  from 
which  a  party  would  presume  a  grant  of  the  easement  was 
with  the  knowledge  of  the  owner  of  the  soil*  At  all  events, 
from  the  circumstances,  as  proved,  the  Jury  might  properly 
infer  such  knowledge  and  assent ;  and  I  am  therefore  of  opi- 
nion that  it  was  most  properly  left  to  them  to  presume,  from 
the  evidence  of  the  enjoyment,  a  grant  of  the  right  to  land 
nets  upon  the  felling  in  question  to  the  owners  of  the  fishery, 
by  some  former  owner  of  the  close  whereon  it  is  situate, 
since  the  year  1774,  and  consequently  that  the  verdict  found 
for  the  plaintiffs  ought  not  to  be  disturbed. 

Mr.  Justice  Park.— The  question  in  this  case  is  not 
whether  the  verdict  of  the  Jury  be  right  or  not,  but,  whether 
the  learned  Judge  was  right  in  leaving  it  to  them  to  presume  a 
grant  or  not ;  and  I  am  of  opinion  that  it  was  most  properly 
left  to  them  so  to  consider  ;  and  that  the  fact  which  was 
left  to  them  is  not  controlled  by  the  verdict  which  they  have 
pronounced.  Notwithstanding  the  distinctions  which  have 
been  attempted  to  be  drawn  in  the  argument  for  the  defen~ 
dants,  between  this  and  other  previous. cases,  I  think  that  of 
Campbell  v.  Wilson  is  far  stronger  than  the  present.  There, 
the  way  was  extinguished  by  an  award  under  an  inclosure  act 
which  had  been  made  twenty-six  years  before,,  and  yet  it  was 
held,  that  an  adverse  enjoyment  of  the  way  for  above  twenty 
years,  was  a  strong  ground  for  the  Jury  to  presume  a  grant ; 
and  it  was  there  argued,  that  an  uninterrupted  and  adverse 
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1021*        enjoyment  of  a  way  fdr  twenty  years,  was  only  evidence  of 
)T£l        a  rightful  commencement  by  grant,  which  was  destroyed  if  it 
••  could  be  shewn  to  have  originated  in  mistake :  neither  would 

D*  a  disdser  by  the  defendant  of  his  proper  way,  arising  from  a 
mistake,  found  the  presumption  bf  a  release  against  him. 
There,  too,  the  circumstances  from  tohich  die  knowledge  of 
the  owner  of  the  soil  might  be  inferred,  were  not  so  strong  as 
in.  the  present  case ;  for  hfcre,  the  lessees  of  the  fishery  had 
openly  and  notoriously  been  in  the  habit  of  drawing  their  nets 
on  the  locus  in  quo  for  twenty,  if  not  sixtyfour  years,  and 
bad  also  exercised  other  acts  of  ownership  by  shifting  and 
levelling  the  ground/  and  it  appeared  they  eftefebed  those 
acts  without  impediment  or  interruption. 
•  The  case  of  Daniel  v.  North  is  distinguishable  from  the 
present,  as  there,  die  grant  of  a  particular  easement  might 
be  presumed,  and  die  distinction  was  token  by  Mr.  Justice 
JLe  Blanc  (a),  who  said  that  "presumptions  are  sometimes 
jnade  against  the  owners  of  land,  during  the  possession 
and  by  the  acquiescence  of  their  tenants;  as  in  the  instances 
of  rights  of  way  and  of  common ;  but  that  happens,  because 
the  tenant  suffers  an  immediate  and  palpable  injury  to  bis 
own  possession,  and  therefore  is  presumed  to  be  upon  the 
alert  to  guard  the  rights  of  his  landlord  as  well  as  bis  own, 
and  to  make  common  cause  with  him  5  but  the  same  cannot 
be  said  of  lights  put  out  by  the  neighbours  of  the  tenant,  in 
which  he  may  probably  take  no  concern,  as  he  may  have 
no  immediate  iuterest  at  stake."  The  possession  of  such  an 
easement,  therefore,  would  not  affect  the  landlord  on  the  de- 
termination of  the  lease.  Here,  although  there  was  no  direct 
proof  that  the  owner  of  the  soil  knew  of  the  use  made  of 
the  felling  in  question  by  the  lessees  of  the  fishery,  still,  under 
the  circumstances  with  which  such  use  was  made,  there  is 
reasonable  ground  to  presume  that  he  had  such  knowledge. 
I  therefore  think  that  the  question  was  properly  left  to  the 
Jury,  and  that  they  were  warranted  in  drawing  the  conclusion 
they  have  done. 

(o)  1 1  East,  375. 
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Mr.  Justice  Burroughs — Every  case  of  this  description        1821. 
roust  depend  upon  its  own  particular  circumstances.     Here,        rT^ 
it  appears,  that  the  plaintiffs  Jiad  a  several  fishery,  of  which         *  v. 
they  were  possessed  for  a  term  of  years*    Can  it  therefore,        rokd* 
for  a  moment  be  presumed,  that  the;  proprietor  of  the  close 
on  which  it  was  situate,  cpujd  havq  been  ignorant  that  it  had 
been  used  by  them  for  that  purpose  ?    They  had  been  in  ttje 
uninterrupted  enjoyment  of  it,    and  particular  spots  were 
fixed  at  which  they  took  the  fish  out  of  their  nets,  for  the 
more   convenient  use  of  their  fishery. — According  to  the 
testimony  of  one  of  the  witnesses,  every  act  done  by  them 
for  the  last  sixty-four  years,   by  sloping  and  levelling  the 
ground  of  the  locus  in  quo  would  have  amounted  to  a  tres~ 
pass,  unless  they  were  entitled  to  do  so  for  the  purpose  of 
landing  their  fish  ;  and  it  appears  that  for  considerably  more 
than  twenty  years,  those  acts  were  exercised  by  diem  openly 
and  publicly.    The  only  question,  therefore,  is,  whether  there    \   • 
were  any  circumstances  in  the  case  from  which  the  Judge 
might  leave  it  to  the  Jury  to  presume  a  grant  of  the  right 
in  question.     I  am  of  opinion  that  there  were,  and  that  he 
was  perfectly  warranted   in    so    doing,    and  that  the  Jury 
were  not  only  justified  in  finding  as  they  have,  but  that  the 
Use  made  by  the  plaintiffs  of  the  felling  was  with  the  know- 
ledge of  the  owner  of  the  soil  whereon  it  was  situate,  as 
they  had   occasionally  exercised  acts  of  ownership  over  it, 
and   been  in  the  constant  usage  of  drawing  their  nets  and 
landing  their  fish  there  without  interruption. 

Mr.  Justice  Richardson.— This  is  not  like  the  case 
where  the  possession,  from  which  a  party  would  presume  a 
grant  of  an  easement,  was  with  the  knowledge  of  the  person 
seised  of  an  estate  of  inheritance ;  nor  is  it  similar  to  that  of 
an  injury  arising  to  a  landlord  from  the  connivance  or  collu- 
sion of  his  tenant ;  for  here,  the  question  simply  is,  whether 
from  the  facts  adduced  at  the  trial,  it  was  properly  left  to 
the  Jury  to  presume  a  grant  of  the  locus  in  quo  by  some 
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former  owners  of  the  soil,  to  the  lessees  of  the  fishery,  or 
not;  and  I  think,  taking  all  the  circumstances  into  con- 
sideration, they  were  perfectly  warranted  in  drawing  the 
conclusion  they  have,  as  it  might  fairly  be  presumed  that 
Mr,  Preston  had  knowledge  of  the  exercise  by  the  plain- 
tiffs of  their  drawing  their  nets  and  landing  fish  on  the  fet~ 

ling  in  question. 

Judgment  for  the  plaintiffs. 


Monday, 
May  28. 


LlJCKETT  V.  PLUMMEH. 


In  a  declare-  This  was  an  action  of  debt  on  a  bail  bond  brought  by  the 
m  b°aU  bond  at*  plaintiff,  as  assignee  of  the  sheriff  of  Middlesex,  against  the 
the  mit  of  the  defendant  as  surety.    The  venue  was  laid  in  that  county,  and 

assignee  of  the  J  ** 

sheriff,  it  was    the  declaration  stated,  that  the  plaintiff,  heretofore,  to  wit, 

plaintiff  here-    on  the  2 1st  July,  in  the  first  year  of  the  reign  of  our  Lord 

onf°the  sisT*'  tne  now  ^n8>  8uec*  an<'  prosecuted  out  of  the  Court  of  our 
July,  sued  out  8aid  Lord  the  now  King,  of  the  Bench  here,  (the  said  Court 

of  the  Court  .  . 

of  the  Bench  being  then  and  now  at  Westminster,  in  the  said  county  of  Mid- 

Court  being1  dlesex,)  a  certain  writ  of  our  Lord  the  King,  called  a  capias 

then  and  now  ad  respondendum,  directed  to  the  said  sheriff,  by  which  said 

tcr9)  a  writ  of  writ  the  said  sheriff  was  commanded  to  take  one  T.  B.,  if 

spondendum,  by  ne  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so 

waTto^answcr  l^at  ne  m'gnt  nave  n*8  Docty  before  his  Majesty's  Justices  at 
the  plaintiff  in   Westminster,  on  die  morrow  of  All  Souls  then  next  follow- 

a  plea  of  tres-    .  .     . 

pass ;  and  also  ing,   to  answer  the  plaintiff  in  a  plea  of  trespass,  and  also    < 
plea  of  tres-      tna*  lne   8a^  T.  B.  might  answer  the  plaiutiff  according  - 

pass  on  the 

case  upou  promises  : — On  special  demurrer,  assigning  for  canses,  that  the  21st 
July  was  a  day  in  vacation,  and  on  which  no  such  Court  then  was  at  Westminster; 
and  that  the  declaration  only  stated  the  writ  to  be  to  answer  the  plaintiff  in  a 
pica  of  trespass,  instead  of  a  plea  "  wherefore  with  force  and  arms,  &c."—» Held, 
first,  as  the  averment  that  the  Court  was  sitting  on  a  day  in  vacation,  was  laid 
under  a  videlicet^  it  might  be  treated  as  surplusage  ;  and  secondly,  that  it  was 
unnecessary  toset  out  or  refer  to  the  clausvm  frcgit  of  the  writ. 
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to  die  custom  of  the  Court  of  our  Lord  the  King  of  Com-       1821 . 

moo  Bench,  in  a  certain  plea  of  trespass  on  the  case  upon     lJ^7tT 

'promises,    to  the   damage  of   the  plaintiff  of  20/.,  &c. —  •• 

To  this,  the  defendant  demurred  specially,  and  assigned  for 

causes,  that  it  is  stated  and  alleged  in  the  declaration,  that 

the  plaintiff  on  the  21st  July,  in  the  first  year  of  the  reign 

of  our  Lord  the  now  King,  sued  and  prosecuted  out  of  the 

Court  of  our  said  Lord  the  now  King  of  the  Bench  here, 

(the  said  Court  being  then  and  now  at  Westminster),  a  certain 

writ  of  our  Lord  the  King,  called  a  capias  ad  respondendum ; — 

whereas,  the  said  21st  July,  in  the  first  year  of  the  reign 

aforesaid,  was  a  day  in  vacation  time,  and  on  which  day  no 

*Dch  Court  then  was  at  Westminster;  and  that  it  is  also  stated 

**i  the  declaration,  that  the  said  writ  of  capias  was  sued  and 

piuaemted  out  of  the  Court  of  our  Lord  the  now  King  of 

tile  Bench  here,  which  said  word  "  here"  must  be  deemed  to 

to  and  mean  the  county  of  Middlesex,  the  said  county 

Middlesex  being  the  only  place  mentioned  in  the  preced- 

pert  of  the  said  declaration ;  whereas,  the  said  writ  ought 

have  been  alleged  to  have  been  sued  and  prosecuted  out 

*±W  die  Court  of  our  Lord  the  King,  before  the  right  honour- 

%Ue  Sir  Robert  Dallas,  Knight,  and  (fli  companions,  then  his 

9bfqj«aty's  Justices  of  the  Bench  at  Westminster;  and  also  that 

*£  does  not  appear  against  whom  the  said  writ  of  capias  was 

and  prosecuted ;  and  that  it  is  stated  in  the  said  decla- 

i,  that  the  sheriff  was  commanded  by  the  said  writ  of 

k«arptos  to  take  one  T.  B.,  if  be  should  be  found  in  his  baili- 

ick,  end  him  safely  keep,  so  that  he  might  have  his  body 

fore  bb  Majesty's  Justices  at  Westminster,  on  the  Morrow 

All  Souls  then  next  following,  to  answer  the  plaintiff  in  a 

of  trespass ; — whereas,  it  ought  to  have  been,  to  answer 

plaintiff  in  a  plea  "  wherefore  with  force  and  arms  the 

of  the  plaintiff  at  Westminster  he   broke,  and  other 

Wrongs  to  him  did,  to  the  great  damage  of  the  plaintiff,  and 

against  the  peace  of  our  Lord  the  King/9 

*    The  plaintiff  joined  in  demurrer. 

VOL.  V.  N  N 
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1021k  Mr.  Serjt.  Taddy,  in  support  of  the  demurrer,  submitted^. 

.  *****        first  that  as  the  word  then  referred  to  the  21st  July*  w 


Plukmkb* 


was  a  day  in  vacation,  the  declaration  was  clearly  demurrable^.  ^ 
as  the  Court  did  not  sit  on  that  day,  and  he  relied  on  the 
of  Atkinson  v.  Anderson  (a),  which  was  an  action  of  debt  o: 
•  bail  bond,  and  the  declaration  stated,  that  the  writ  waa  su 
out  on  the  2nd  November ,  1 784,  the  Court  then  being 
at  Westminster,  which,  on  special  demurrer,  was  held  ill.    So 
in  Estwick  v.Cook  (b),  it  was  alleged  in  a  declaration  on 
bail  bend,  that  the  writ  was  sued  out  of  the  Court  of  King, 
Bench,  then  sitting  *t  Westminster,  ou  the  18th  July,  and 
was  objected  that  the  writ  waa  void,  as  it  was  jtyot  possible 
to  have  been  sued  out  of  that  Court  then  sitting  at  Wetivun- 
ster  on  the  18th  July,  it  being  in  the  thane  of  vacation;  and 
the  Court  held  the  objection  to  be  fetal,  ajs  the  writ  could 
not  have  been  sued  out  on  that  day,  when  the  Court  could  not 
nor  did  not  sit  out  of  Term.    In  Harrington  v.  Tqyhr{c), 
although  that  Court  took  notice  iu  pleading  of  the  issuing  o 
a  bill  pf  Middlesex  on  a  day  in  vacation,  though  it  waa 
pleaded  to  have  been  then  issued  as  of  the  preceding  Term, 
yet,  Mr.  Justice  Bayley  there  observed  (J),  "  that  in 
v.  Cook,  the  allegation  being  that  it  issued  on  a  day  in  th 
vacation,  the  said  Court  then  being  held  at  Westminster, 
incongruous." 

From  Greene  v.  Jones  (e),  it  seems,  that  an  objection  o 
this  nature  is  fatal  on  special  demurrer ;  and  Mr.  Seijt. 
Hams,  in  a  note  to  that  case,  after  taking  a  distinction  as  to  th 
former  authorities,  observed,  that  "  the  subsequent  cases  she 
that  the  Courts  still  bold  this  objection  to  be  a  valid  one(/y1 

Another  objection  is,  that  there  is  no  reference  kj  the 
declaration  to  the  clausum  J regit  clause  of  the  writ,  as  it 
only  states  the  writ  to  be  to  answer  the  plaintiff  in  a  plea  of 
trespass  on  the  case  generally,  instead  of  a  plea  "  wherefore 
with  force  and  arms  the  close  of  the  plaintiff  at  Westminster 
he  broke,  &c ."    The  place  is  material  to  shew  the  juris- 

(a)  8  Term  Rep.  184,  (n).— {b)  i  Ld.   Raym.  15OT- 


(c)  15  East,  378. (d)  Id.  384.— -(e)  l  Wms.  Saond.  *&  b.« 

(/)  Stt  Id.  300  b.  n.  7. 
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tietioo  .of  the  Court,  and  although  it  is  not  necessary  to  be 
mhoed,  it  must  still  be  rightly  set  out  in  the  declaration* 

.  Mr.  Serjt.  Vanghan,  contrd,  was  stopped  by  the  Court. 

■ 

*  .Lord. Chief  Justice  Dallas. — I  am  clearly  of  opinion 
that  there  is  no  foundation  whatever  for  either  of  these  objec- 
tions. The  declaration  is  in  substance  sufficient,  as  it  states 
that  the  writ  was  issued  out  of  this  Court.  In  Atkinson  v. 
Anderson,  the  declaration  stated,  that  the  writ  was  sued  out 
anJhe  2nd  November,  the  Court  then  being  -held  at  West- 
minster 4  Here,  however,  it  was  stated  under  a  videlicet. 
The  precise  day  therefore  is  immaterial,  and  may  be  rejected 
ne  anqJusage. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Bubrouoh. — If  the  words  "  the  said  Court 
being  then  and  now  at  Westminster"  were  rejected,  the  de- 
claration would  be  sufficient.  It  is  quite  clear  that  writs  may 
-be  sued  out  in  vacation,  and  it  does  not  matter  when  or 
nvhere  the  Court  sits,  if  it  be  not  mentioned.  The  sta- 
tutes (a)  merely  enact,  "  that  the  officer  who  shall  sign  any 
writ,  shall,  at  the  time  of  his  signature,  set  down  upon  it  the 
day  and  year  of  his  signing,91 — but  the  indorsement  of  the 
date  is  no  part  of  the  writ,  and  it  is  equally  valid,  whether 
it  is  sued  out  in  Term  or  vacation. 

Mr.  Justice  Richardson. — This  Court  must  sit  at  West- 

• 

minster,  and  although  it  was  stated  in  a  parenthesis  in  the 
declaration,  that  it  was  then  there,  it  may  be  wholly  rejected 
as  surplusage.  But  if  it  could  not,  as  the  day  when  the  writ 
was  issued  was  laid  under  a  videlicet,  it  is  immaterial  and  not 
required  to  be  proved  as  laid.  The  statute  15  Car.  2.  it  at.  2. 
4.  2.  s.  2.  introduced  a  clause  of  ac  etiam,  in  which  the  true 

(«)  5  &  6  Will.  &  Mary,  c.  Si.  s.  4.    9&10  Will,  S.  c:*3.  ••  *».     J 
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1821.        cause  of  action  must  be  expressed,  but  it  is  not  necessary 
s^v^/        to  load  tbe  declaration  with  stating  the  form  of  the  original 
v.  clau8um /regit.    The  requiring  the  defendant  to  answer  the 

plaintiff  in  a  plea  of  trespass  on  the  case,  is  sufficient,  with- 
out setting  out  any  further  particulars. 

Judgment  for  die  plaintiff. 


5J0"*!?*  Hudd  v.  Ravenor. 

May  zo* 

To  a  cogni-  This  was  an  action  of  replevin  for  taking  part  Of  a  rick  of 
"rear!— plea0  h*J>  aod  growing  crops  of  beans  and  grass  of  tbe  plaintiff. 
in  bar  that  the  jhe  defendant  made  cognizance  as  bailiff  of  one  Haikamd 

defendant,  on  ° 

a  former  orca-  Ravenor,  for  half  a  year's  rent  due  and  in  arrear  to  him  from 
distress  for  the  the  plaintiff.     Plea  in  bar,  that  before  the  said  time  when, 

took6  roods  °d  ^Cc"  anc'  a^ter  ^e  ren*  *n  ^  C0Kn*zancc  mentioned,  had  be- 
liable  to  dis-      come  due,  and  whilst  the  same  was  in  arrear  and  unpaid,  to 

to  discbarge  wit,  on,  &c.  the  defendant,  as  bailiff  of  Ravenor f  entered 
reared  the'"  UP°^  ^e  promises  in  which,  &c.  and  seized  and  took  as  a 
Suit?  °f  ^  d  distress  ^or  &*  rent  *°  *e  cognizance  mentioned,  and  certain 
might  thereby  other  rent  then  due  and  in  arrear  from  the  plaintiff  to  Ra- 
arrearsofrent,  venor,  for  and  in  respect  of  the  occupation  by  the  plaintiff 
•o  to^^and*  °'  ^  promises,  m  which,  &c.  as  tenant  thereof  to  Ravenor, 
wrongfully        certain  goods  and  chattels  then  being  in  and  upon  the  pre- 

made  a  second       ...  . 

distress  for  the  mises  in  which,  &c.  and  liable  to  be  taken  as  a  distress  for 
Held  "i^on"  suc'1  rent>  8Uffic>ent  to  pay  and  satisfy  the  whole  of  tbe  rent  in 
special  demnr-  j|,e  cognizance  mentioned,  and  tbe  whole  of  the  other  rent, 

rer,  assigning  ° 

for  cause  that  together  with  the  costs  and  charges  of  the  distress  in  the  plea 
not  shew  that  mentioned,  and  of  the  sale  and  appraisement  thereof,  and  could 
sahsn^db^e  aiw*  mif^1  *iave  hereby  levied  the  whole  of  the  rent  in  the 
former  dis-        cognizance  mentioned,  and  the  whole  of  the  other  arrears  of 

rent,  together  with  the  costs  and  charges  of  the  distress,  and  of 
the  sale  and  appraisement  thereof,  but  neglected  and  omitted 
so  to  do ;  and  that  the  defendant,  as  bailiff  of  Ravenor,  wrong- 
fully and  unlawfully,  at  the  said  time,  when,  &c.  made  a 
second  distress,  and  took  the  goods  in  the  declaration  men* 
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as  a  distress  for  the  same  identical  arrears  of  rent,  for       1821 
which,  with  the  other  arrears  of  rent,   the  defendant,  as        hodd 
bailiff  of  Ravenor,  had  so  before  seized  and  taken  the  other  «• 

goods  in  the  plea  mentioned,  and  which  were  so  sufficient  to 
have  satisfied  the  rent  in  the  cognisance  mentioned,  and  the 
other  arrears  of  rent  in  the  plea  mentioned,  and  the  costs 
and  charges  of  the  first  distress,  and  of  the  sale  and  ap- 
praisement thereof,  and  unjustly  detained  the  same  against 
sureties  and  pledges,  until,  &c.  in  manner  and  form  as  the 
plaintiff  has  above  complained  against  the  defendant.  And 
this,  &c    Wherefore,  &c 

To  this  plea,  there  was  a  special  demurrer,  assigning  for 
cause  that  it  did  not  shew  or  aver  that  the  rent  was  satisfied 
by  the  distress  in  the  plea  alleged  to  have  been  made  by  the 
defendant.    The  plaintiff  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when 

Mr.  Serjt.  Vaughan,  in  support  of  the  demurrer,  sub- 
mitted, that  the  plea  was  no  answer  to  the  cognizance,  as 
the  plaintiff  had  not  shewn  or  averred  therein  that  the  rent 
was  satisfied  by  the  first  distress ;  and  that  in  order  to  entitle 
himself  to  the  return  of  the  goods,  he  must  shew  a  good  title 
in  omnibus.  He  relied  on  the  cases  of  Lingham  v.  W ar- 
ret («),  and  Lear  v.  Edmonds  (6),  as  being  precisely  in  point, 
and  by  which  the  present  must  be  governed. 

Mr.  Serjt.  Heywood,  contrd,  admitted,  that  those  cases, 
appeared  jto  be  against  the  plaintiff,  but  that  neither  of  them 
were  borne  out  either  by  principle  or  previous  authority.  This 
case,  however,  may  be  distinguished  from  both ;  that  of  Ling' 
ham  v.  Warren,  was  decided  on  the  authority  of  Leaf  v.  Ed- 
monds, which  was  an  action  for  use  ?nd  occupation ;— but 
the  principle  of  satisfaction  of  the  jent  by  th^first.  distress  is 
pot  the  ground  upon  which  that  case  can  be  maintained. 

« 

(«)  Ante,  vol.  iv.  409..  (b)  i  B*rn«  *  Aid.  \5T. 
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terms,  still,  the  averments  in  tire  pleas,  are  Afferent;  for  1821. 
here,  every  suggestion  as  to  the  want  of  the  sufficiency  of  v#vW 
the  distress  is  excluded,  as  it  is  stated  that  the  goods  taken  •• 

on  the  former  occasion,  and  liable  to  distress,  were  snfii-  ** 

cienC  to  discharge  the  whole  of  the  rent  as  well  as  the  costs 
of  the  distress ;  and  although  the  Court  appeared  to  think 
that  that  case  was  not  distinguishable  from  Lear  v.  Ed- 
monds, still,  the  distinction  turns  on  the  different  form  of 
action ;  and,  as  here,  the  party  distraining  was  bound  to  sell 
under  die  statute,  it  is  enough  to  state  that  the  first  distress 
was  sufficient  to  satisfy  the  rent  and  expences.  If  it  is  impe- 
rative on  the  party  distraining  to  sell,  no  inconvenience  is 
thereby  imposed  on  the  landlord,  as  the  distress  will  in  point 
of  fact  amount  to  a  satisfaction,  and  the  only  consequence  is, 
that  he  cannot  distrain  a  second  time*  In  Gilbert  on  Du- 
tre$$t*{a\  it  is  said,  that  "  the  lord's  distress  for  rent,  is  in 
nature  of  a  prerogative  process  to  take  the  goods  and  chattels 
of  his  debtor  in  the  first  instance,  without  any  summons ;  but 
inch  distress  is  not  forfeited  to  the  lord,  if  not  replevied."  A 
distress,  therefore,  is  considered  merely  as  a  pledge,  and  the 
detention  thereof  is  only  justifiable  as  long  as  the  duties  inci- 
dent to  die  tenure  remain  undischarged.  If  this  were  not  so, 
•  landlord  might  be  an  instrument  of  infinite  vexation  and 
trouble  to  his  tenant,  by  continual  distresses.  At  common 
law,  a  distress  operates  as  a  pledge  only,  and  a  second  can- 
not be  taken,  if  sufficient  goods  be  on  the  premises  to  satisfy 
the  first,  or  if  the  landlord  has  derived  any  benefit  under  it. 
Although  the  statute  17  Car.  2.  c.  7.  s.  4,  provides  for  cases 
where  a  laodlord  might  distrain  again,  yet,  it  is  only  for  the 
reskbe  of  arrears,  in  case  the  value  of  the  goods  distrained 
be  insufficient  to  satisfy  the  arrears  of  rent  distrained  for. 
Hurt  statute,  therefore,  recognizes  the  previous  principle  at 
common  law,  that  a  landlord  cannot  distrain  a  second  time 
for  the  same  rent,  but  must  be  driven  to  his  action. 

(«)  4th  Edition,  bylapey,  p.  16. 


(|48  *****  **  SASTBft  TEHM, 

*  1821*  In  this  case>  the  object  of  the  distress  was  to  obtain  satis- 

^^        faction  of  the  rent  due,  which  most  depend  on  die  sale  of  As 
*•  goods  distrained,  and  not  on  the  mere  taking.     In  Mourtnq 

v.  Andrew*,  it  was  stated   that    the  property  was  detained, 
but  here,  it  does  ttot  appear  that  the  goods  Were  kept,  but 
only  that  they  were)  taken,  and  it  should  have  been  added, 
that  the  rent  was  satisfied  by  such  taking.      The  case  of 
Lear  v.  Edmonds  is  expressly  in  point,   and   Lord  Ellen- 
borough  there  observed  (a),  that  "the  distress  might  enure  as 
a  satisfaction,  or  might  Constitute  an  injury,  and  that  it  was 
incomplete  as  satisfaction,  by  the  mere  act  of  sexmre,  and 
that  if  it  amounted  to  stfchr,  the  circumstances  ought  to  hare 
been  pleaded,  which  would  make  it  operate  as  a  satosfac- 
.  tion."   Here,  k  must  be  presumed,  that  the  goods  were  not 
fold,  or  the  rent  satisfied ;  for,  as  Mr.  Justice  Bayley  observ- 
ed, in  Lear  v.  Edmonds  (A),  "  it  is  not  averred  that  die  goods 
distrained  were  sold,  and  it  was  the  duty  of  tbe  defendant  in 
his  plea  to  set  out  the  whole  of  his  case.*'     Here  too,  there 
might  have  been  an  agreement  between  the  parties  that  die 
distress  might  be  withdrawn.     At  all   events    the  case  of 
Lingham  v.  Warren,  is  expressly  in  point,  and  decisive  of 
the  present  question* 

Lord  Chief  Justice  Dallas. — Tbe  only  question  is,  whe- 
ther the  plea  in  bar  in  this  case  be  good  or  bad,  aad  to  due 
point  alone,!  shall  confine  my  opinion.  Tbe  objection  raised  to 
it  is,  that  it  does  not  shew  that  the  rent  Was  satisfied  by  the  for- 
mer  distress.  Two  cases  have  been  lately  decided,  which  shew 
that  such  a  plea  is  bad  for  that  reason.  The  first  is  that  of 
Lear  v*  Edmonds,  which  was  decided  by  the  Court  of  King's 
Bench;  atjd  Liftghain  v<  Warren  rested  on  the  authority  of 
that  case,  as  this  Court  coiMidered  it  in  principle  to  be  tm- 
distinguishable  from  it.  It*  now  therefore  remains  to  be 
considered  whether  Lear  v.  Edmonds  was  improperly  de- 
cided or  not,  or  whether  the  Judges  of  the  former  Court 
who  determined  it,  have  misconstrued  the  statute  of  Will,  k 

(*)  1  Barn,  &  Aid.  158 (b)  Id.  159. 
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have  twenty  several  executions  sued  out  against  him  upon  one        1821* 
judgment    These  cases  therefore,  shew,  that  if  a  sheriff 


Ravinor. 


levies,  and  does  not  sell,  the  defendant  is  discharged,  as  the  _  v 
levy  shall  enure  as  a  satisfaction.  So,  in  Oviai  v.  Vyner(d), 
it  was  held,  that  if  on  a  fieri  facia*,  all  the  money  is  not 
levied,  the  writ  must  be  returned  before  a  second  execution 
can  be  taken  out,  for  that  must  be  grounded  on  the  first 
writ,  and  recite  that  all  the  money  was  not  levied  upon  the 
first. 

On  these  grounds,  therefore,  enough  appears  on  the  face 
of  the  plea,  to  shew,  that  the  rent  has  been  satisfied ;  for  it 
is  expressly  averred,  that  the  goods,  at  the  time  the  defendant 
made  the  first  distress,  were  sufficient  to  discharge  the  whole 
of  the  rent  in  arrear,  as  well  as  the  costs  of  such  distress. 
He  had  therefore  no  right  to  distrain  a  second  time,  as  it  was 
his  duty  to  proceed  to  a  sale  under  the  first,  by  which  he 
might  have  been  fully  satisfied. 

Mr.  Serjt.  Vaughan  in  reply. — It  was  very  properly  ob- 
served by  Mr.  Justice  Bay  ley,  in  Lear  v.  Edmonds  (b),  that 
die  language  of  the  statute  2  Will.  #  Mary  was  not  impera- 
tive on  the  person  distraining  to  sell  the  goods,  still,  how- 
ever, it  has  been  contended,  that  he  is  bound  to  do  so  after 
the  distress  is  made.  It  is  quite  dear,  that  a  landlord  can- 
not split  his  rent,  so  as  to  enable  him  to  make  two  distresses ; 
but  at  common  law,  if  the  first  distress  be  insufficient,  he 
may  re-enter.  In  Bradby  on  Distrtue*  (c),  it  is  said,  that 
"  at  the  common  law,  if  the  landlord  made  an  insufficient 
distress  when  he  might  have  takeir  more,  a  second  distress 
for  the  remainder  of  the  same  rent  was  illegal,  for  it  was  his 
own  folly  not  to  have  taken  enough  at  first ;  but  if  it  ap- 
peared that  he  could  not  find  a  sufficient  distress  on  the 
land,  then  it  seems,  that  even  at  the  common  law  he  might 
distrain  again." 

(a)  i  Sulk.  318.  (6)  1  Barn.  &  Aid.  159.  (Q  Page  150. 


HUDD 


^ 
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stated  them  in  his  plea,  and  as  he  has  neglected  to  do  so,  it 
is  not  sufficient. 

The  cases  of  Lear  v.  Edmonds,  and  IAngham  v.  Warren, 
appear  to  ma  to  be  expressly  in  point,  and  even  if  there  had 
been  no  decision  on  the  subject,.  I  should  have  entertained 
no  doubt  whatever  but  that  it  was  necessary  to  state  in  tho 
plea  that  the  distress  had  operated  as  a  satisfaction  to  dis- 
charge the  rent  due  at  the  time  it  was  taken. 


1821. 


Huon 
Ravxko*. 


Mr.  Justice  Park.— It  was  admitted  by  my  Brother  Hty- 
wooa\  m  the  outset  of  his  argument,  that  the  decisions  of 
those  cases  appeared  to  be  against  the  plaintiff.  The  present 
does  not  appear  to  me  to  be  distinguishable  from  them  in 
principle,  and  1  think  nothing  further  has  been  advanced  in 
the  coarse  of  the  argument  for  the  plaintiff  to  induce  the 
Court  to  think  that  those  decisions  were  wrong.  It  has  been 
said,  that  it  would  be  highly  incoovenient  to  tenants  if  a 
second  distress  were  allowed  for  the  same  rent,  where  suf- 
ficient property  had  been  taken  to  discharge  the  rent  in 
arrear  under  the  first ;  but  that  inconvenience  appears  to  me 
to  be  quite  the  other  way,  and  if  the  rule  were  to  prevail,' 
that,  when  a  distress  is  made,  the  landlord  must  proceed  to 
sell,  the  tenant  should  at  least  shew  how  the  distress  ended, 
or  that  thereby  the  landlord  had  been  satisfied  his  rent.  In 
Lingham  v.  Warren,  my  Lord  Chief  Justice  observed  (a),"  that 
there  might  be  numerous  instances  where  the  merely  taking  a 
sufficient  distress  might  not  be  productive  of  a  satisfaction  of 
the  rent  due."  For  instance,  a  landlord  may  distrain,  and  a  te- 
nant may  be  seriously  inconvenienced  by  allowing  the  distress 
to  remain  on  the  premises,  and  'the  former  may  agree  to 
withdraw  it,  either  on  receiving  a  security,  m  relying  on 
the  word  of  the  latter  to  pay  the  amount  of  the  rent  at  a 
future  period.  It  has  been  further  insisted,  that  where 
the  words  "shall  and  may"  are  used  in  a  statute,  they 
must  be  construed  as  being  imperative.     To  that  posi- 

(«)  Ante,  vsL  It.  ilt. 


Bavekob. 
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it  might  have  easily  been  done.  The  plaintiff  might  have  1021. 
alleged  that  the  defendant  had  wrongfully  destroyed  the  goods  JT^ 
distrained,  or  converted  them,  or  fraudulently  delivered  them  _  v. 
over  to  a  third  person  after  the  distress.  This  case  therefore 
rests  on  the  same  principle  as  those  whidi  Jiave  preceded  ft, 
and  which  appear  to  me  to  have  been  most  properly  decided ; 
and  as  the  plea  does  not  shew  that  the  rent  was  satisfied, 
or  any  cause  equivalent  to  a  satisfaction,  I  think  it  is  bad, 
and  consequently  that  the  defendant  is  entitled  to  judgment. 

Mr.  Justice  Richardson.— The  only  question  is,  whe- 
ther the  plea  in  bar  discloses  sufficient  matter  to  answer  the 
cognizance  of  the  defendant.    I  think  it  does  not,  and  more 
particularly  so,  as  the  two  previous  decisions  have  thrown 
an  onus  on  the  tenant  to  shew  that  the  rent  was  satisfied. 
Here,  the  former  distress  might  have  been  relinquished,  and 
it  is  merely  stated  that  the  defendant  neglected  and  omitted 
to  discharge  the  rent  and  charges  of  the  distress; — he  might 
have  neglected  to  do  so  by  the  solicitation  of  the  tenant,  and 
it  does  not  appear  to  me  that  any  issue  could  have  been  taken 
00  the  allegation  in  the  plea  as  it  now  stands.     It  has  been 
broadly  contended,  that  the  statute  of  Will.  $  Mary  is  com- 
pulsory on  the  landlord  to  sell.    On  that  point,  however,  it  is 
9ot  necessary  to  give  an  opinion,  but  I  am  strongly  inclined 
to  think  that  it  is  not.    Even  if  it  were,  it  was  nfcVer  intended 
that  the  statute  should  preclude  a  landlord  from  putting  an 
end  to  a  distress  by  an  agreement  with  his  tenatit,  before 
the  sale  of  the  goods  distrained.    Hie  principle  in  the  ctfses 
of  Lear  v.  Edmonds,  and  Lingham  v.  Warren,  is  applicable 

to,  and  decisive  of  the  present,  and  therefore  there  must 

be  .*....'..:«  »■■  * 

Judgment  for  the  defendant.  *  • 
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1821. 

H^IZ'  Gates  and  Others  v.  Cole. 

May  *o. 

To  an  action    This  was  an  action  of  covenant    The  declaration  stated, 
by  tenwntota     that  one  Ann  Gates,  deceased,  being  seised  of  certain  tenemental 

IJoTSTaiitag a  in  fee'  by  mdcllturc  of  *****  dated  lhe   12m  JPril>  1797* 
messuage :—     and  made  between  her  of  the  one  part,  and  the  defendant  of 

lessee,  after     the  other,  she  demised  to  him  two  undivided  fourth  parts, 
mm  in?  before  ^  ^so  one  undivided  third  part  of  another  fourth  part  of  a 
thC  ^^d  f  certam  messuage  situate  at  Greenwich,  in  the  county  of  Kent : 
had  purchased  — to  hold  the  same  for  twenty-one  years,  at  the  yearly  rent  of 
one  of  Cthe  let-  #•  &•  &?•  >  *od  the  defendant  covenanted  to  repair  the  pre- 
tnc^lessee' be-  m^se8  at  ^is  own  expence,  and  leave  them  in  a  good  state  of 
came  tenant    repair  at  the  end  of  the  term*    The  declaration  then  stated 
of  the  pre-      the  entry  of  the  defendant,  and  that  Ann  Gates  died  seised 
piLTntift^11-^16  9*  we  premises,  snd  intestate,  leaving  issue  male  (the  plain- 
Held  ill,  on     tiff8)  her  co-heirs,  according  to  the  custom  of  gavelkind ; — and 
morrer,  and     assigned  for  breach,  that  the  defendant  did  not  repair  accord- 
was  properly    *°g  to  the  terms  of  the  indenture.    The  defendant  pleaded, 
brought  fiw^  non  &  factum.  Secondly,  that  one  Bonner  was  seised  in 

bis  demesne  as  of  fee,  of  and  in  one  undivided  fourth  part 
and  two  undivided  third  parts  of  another  fourth  part  of  the 
premises  in  the  declaration  mentioned,  and  by  reason  thereof 
was  tenant  in  common  with  the  said  Ann  Gates,  the  lessor 
thereof;  and  that  Bonner  being  so  seised,  afterwards,  and 
after  the  making  of  the  indenture  of  lease  in  the  declaration 
mentioned,  and  long  before  the  committing  the  supposed 
breaches  of  covenant  therein  also  mentioned,  to  wit,  on  the 
30th  August,  1811,  by  a  certain  indenture  of  bargain  and 
sale,  made  between  him  and  the  defendant,  he,  {Bonner)  bar- 
gained and  sold  bis  said  shares  to  the  defendant,  by  virtue 
of  which,  and  by  force  of  the  statute  for  transferring  uses 
into  possession,  the  defendant  became  seised  of  such  shares 
in  his  demesne  as  of  fee,  and  before  and  at  the  time  of 
committing  the  supposed  breach  of  covenant  in  the  declara- 
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* 

Am  mentioned,  was,  ami  from  thence  hitherto  hath  been,  and        1821. 
still  is  tenant  in  common  of  the  premises  with  the  plaintiffs. 


Gates 

Thirdly,  that  before  the  breach  complained  of,  the  defendant  «. 

was  seised  in  fee  in  the  residue  of  the  premises ;  by  reason 
whereof,  he  became  tenant  in  commou  with  the  plaintiffs. 
There  was  a  general  demurrer  to  the  second  and  last  pleas, 
and  the  defendant  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when 

■ 

Mr.  Serjt.  Onslow,  in  support  of  the  demurrer,  submitted, 
that  those  pleas  were  no  answer  to  the  plaintiff's  action,  and 
that  the  only  question  was,  whether,  nnder  the  circumstances, 
as  stated  in  the  second,  one  tenant  in  common  can  sue  his 
co-tenant  in  covenant,  for  not  repairing  r 

In  Coke  Littleton  (a)  it  is  laid  down,  that  one  joint  tenant 
may  let  his  part  for  years  or  at  will  to  his  companion ;  and  in 
Bacon  s  Abridgment  (b)  it  is  said,  that  if  one  joint  tenant, 
or  tenant  in  common,  make  a  lease  for  years  of  his  part  to 
his  companion,  it  is  good ;  for  this  only  gives  him  a  right  of 
taking  the  whole  profits,  when  before  be  had  but  a  right  to  a 
moiety  thereof;  and  be  may  contract  with  his  qpenpanion  for 
that  purpose  as  well  as  he  may  with  any' stranger..':  In  Snel- 
gar  v.  Henston  (c),  it  was  decided,  that  one  tenant  in  com- 
mon may  distrain  upon  the  other  for  rent,  where  he  comes 
in  under  the  lessee.  If,  therefore,  one  tenant  in  com- 
mon may  sue  his  co-tenant  for  rent,  it  is  clear  he  may 
do  so  for  not  repairing  according  to  his  covenant ;  for,  m 
Coke  Littleton  (d)  it  is  said,  that  if  two  tenants  in  common, 
or  joint  tenants,  he  of  an  house  or  mill,  and  it  fall  in  decay, 
and  the  one  is  willing  to  repair  the  same,  and  the  other  will 
not,  he  that  is  willing  shall  have  a  writ  de  reparation*  faci- 
enda.  Here,  if  there  was  no  distinct  covenant  to  repair, 
that  writ  might  be  obtained  on  the  mere  privity  of  estate ; 

(«)  Page  186  a.  (ft)  Tit.  Lease,  (I).  5.  (*)  Cro.  Jtc  611. 

(<*)  Page  200  b. 

VOL.  V.  O  O 
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But  the  Court  held,  that  the  action  was  properly  brought : 
that  no  objection  had  been  raised  on  the  face  of  the  plead- 
ings as  to  the  custom  of  gavelkind-— that  it  was  stated  in  the 
declaration  that  Ann  Gates  died  seised,  whereby  the  plaintiffs 
became  entitled  as  co-heirs.  The  defendant  should  have 
phadori  Us  willingness  to  do  his  part  of  the  repairs.  If  he 
wished  to  avail  himself  of  any  objection  as  to  the  plaintiff's 
title,  be  should  have  demurred  specially.  Hub,  therefore^ 
must  be  considered,  merely  aa  a  case  between  tenants  hi 
common,  and  not  at  all  affected  by  the  custom  of  gavelkind, 
and  therefore  there  must  be 

Judgment  for  die  pbmtiffir. 
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Gates 
v. 

Cole. 


Cabr, 


Phillips,  Demandant;  Evans  and       Wefoesday, 


Williams,  Vouchees. 


Mb.  Serjt.  Lens  moved,  that  the  appearance  of  the  second 
vouchee  in  this  recovery  might  be  now  received  and  re- 
corded, as  if  he  had  appeared  in  the  last  Michaelmas  Term. 
He  founded  his  motion  on  an  affidavit,  which  stated  that  the 
deeds  were  completed,  and  that  the  first  vouchee  appeared 
in  that  Term :  that  the  other  was  obliged  to  leave  this 
country  for  the  South  of  France,  op  account  of  ill  beallb> 
and  had  but  lately  returned.  He  referred  to  the. case  of 
War  dale,  Demandant,  Bell,  Tenant,  Robinson  and  others, 
Vouchees  (a),  where  a  recovery,  not  having  been  completed 
in  the  Term  in  which  it  was  intended,  through  the  refusal  of 
one  of  the  vouchees  to  accede  to  it ;  the  Court  permitted 
it  to  be  done  in  a  subsequent  Term  for  the  benefit  of  the 
other  parties. 

Jiat. 

(«)  4  Taunt.  618. 


May  90. 


i 

The  Court  per* 
nitted  a  reco» 
very  to  be 
completed 

which  bad  been 
delayed  In 
coiitequeaoeof 
one  of  the 
vouchees  bav- 
ins left  tfais 
country  and 
resided  abroad 
on  account  of 
iU 
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For  the  defendant,  it  was  proved,  that  he  had  been  fire-  1821. 
fluently  warned  -off  from  sporting  on  the  manor,  by  several  To)Tv*' 
occupiers  within  it,  as  the  plaintiff  had  no  power  to  grant  _  *^ 
him  the  exclusive  privilege,  he  not  being  the  owner  of  all 
the  lands  within  the  manor,  nor  had  he  a  right  of  free  warren. 
It  was  also  proved  that  the  defendant's  principal  inducement 
to  take  the  farm,  was  the  enjoyment  of  the  privilege  of 
aporting  thereon.  It  was  further  given  in  evidence,  that  the 
plaintiff  had  not  procured  the  glebe  land  as  stimulated  for, 
on  account  of  which,  he  had  offered  to  make  a  deduction  of 
15/.  a-year  from  the  rent. 

The  defendant  then  called  witnesses  to  shew  the  actual 
value  of  the  farm,  without  the  privilege  of  sporting  and  .the 
addition  of  the  glebe  land,  and  it  was  proved  by  several  wit-. 
nesses  that  350/.  was  the  adequate  annual  value  without 
them,  which  sum  the  defendant  had  paid  into  Court* — He 
at  first  objected  to  the  agreement's  being  given  in  evidence ; 
'but  his  Lordship  was  of  opinion  that  the  plaintiff  was 
entitled  to  use  it  as  evidence  of  the  quantum  of  damages  to 
be  recovered  under  the  statute  11  Geo.  £•  c.  19*  **  !*•(*> 
On  the  other  hand,  the  plaintiff  opposed  the  calling  witf 
nesses  for  the  defendant,  to  shew  the  value  of  the  farm 
without  the  privilege  of  sporting,  on  the  ground;  that  the 
agreement  entered  into  was  a  consummated' parol  demise, 
and  that  there  had  been  no  eviction ;  but  his  Lordship  ad- 
mitted this  evidence  also :— on  which  the  Jury,  considering 
3501.  to  be  the  annual  value  of  the  land,  found  a  verdict  for 

•  •  • 

(«)  By  wbien,  to  obviate  some  difficulties  that  many  timet  eecur  in  the 
recovery  of  renta,  where  the  demises  are  not  by  deed,  it  was  enacted,  that 
from  the  S4th  Jane,  1736,  it  should  and  might  bo  lawful  to  and  for  the 
landlord,  where  the  agreement  is  not  by  deed,  to  recover  a  reasonable 
satisfaction  for  the  lands  held  or  occupied  by  the   defendant  in   an 
action  on  the  case,  for  the  nse  and  occupation  of  what  was  so  held  or 
enjoyed  ;  and  if  in  evidence  on  the  trial  of  such  action,  any  parol  de- 
stine or  any  agreement,  (not  being  by  deed!)  whereon  a  certain  rent  was 
reserved,  shall  appear,  the  plaintiff  in  such  action  shall  not  therefore 
be  nonsuited,  but  may  make  use  thereof  as  an  evidence  of  the  quantum 
of  damages  to  be  recovered. 
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1831.       the  defendant   His  Loj&kip,  however,  reserved  tbc  question 
for  the  opinion  of  the  Court,  whether  (bis  evidence  wa* 


DAT. 


r.  admissible  or  pot;  if  it  was,  the  vtrdjct  was  to  stand;  if 
not,  it  was  to  be  entered  for  the  plaiptiff  for  the  full  aippunt 
at  the  rent  as  stipulated  for  by  the  agreement 

Mr.  Serjt  Faugban,  on  a  former  day  iq  tbip  Term^  had 
obtained  a  rule  nisi  that  this  verdict  might  be  pet  afide, 
and  instead  thereof  thai  a  verdict  might  be  entered  for  the 
plaintiff,  or  that  a  new  trial  might  be  grunted,  w  the  grpqnd 
that  the  defendant  ought  not  to  have  been  permitted  to  have 
gone  into  evidence  as  to  the  real  value  of  the  farm,  as  he 
had  taken  possession  pnder  (be  agreement,  which  was  bind- 
ing on  him  under  the  statute  VI  Geo.  $•  c.  IQ.  *•  14.  jp  to 
the  quantum  of  rent  he  therein  stipulated  to  pay,  aqd  thai 
the  value  of  the  farm  being  thereby  ascertained,  the  Jury 
were  not  at  liberty  to  find  any  value,  dffar*  the  agree- 
ment. He  referred  to  the  case  of  Bohr  v.  Boltpzaffe/l  (a% 
where  it  was  determined,  that  a  landlord  of.  a  houpe,  demised 
under  a  written  agreement,  might  recover  against  bis  tenant 
in  an  action  for  use  and  occupation,  the  rent  accruing  after 
the  premises  were  burnt  down,  and  no  longer  inhabited  by 
the  tenant;  and  Lord  Chief  Justice  Mansfield  there  said, 
that "  the  land  was  still  in  existence,  and  there  was  no  offer 
on  the  part  of  the  defendant  to  deliver  it  up,  and  that  he 
might  have  re-built  if  he  bad  pleased."  Here,  the  agree- 
ment is  of  itself  conclusive  evidence  of  the  terms  under 
which  the  defendant  occupied  the  premises,  and  the  amount 

of  the  rent  to  be  paid  to  the  plaintiff  for  the  same. 

i 

* 

Mr.  Serjt  Pell  now  shewed  cause,  and  submitted  that  the 
agreement  was  not  binding  on  the  defendant,  unless  the  plain- 
tiff had  shewn  at  the  trial  that  he  had  had  the  whole  benefit 
of  the  property  inteuded  to  be  demised,  and  therefore,  that  it 

(a)  4  Taunt.  45.  > 
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could  only  be  uped  as  evidence  of  the  quantum  of  damages  to        1Q21. 
be  recovered;  *nd  as  the  plaintiff  was  only  entitled  to  a  rea- 


sonable satisfaction  for  the  lands  actually  held  and  enjoyed  by  *. 


the  defendant,  the  Jury  were  authorized  to  decide  what  their 
real  value  was.    The  defendant  had  never  sigped  or  executed 
the  agreement,  and  it  was  clearly  proved  that  he  had  not 
bad  the  privilege  of  sporting*  to  which  he  was  to  be  entitled, 
and  without  which,  he  would  not  have  taken  the  farm.    Be- 
files,  it  was  given  in  evidence,  that  the  plaintiff  offered  to 
puke.ap  abatement  from  the  amount  of  the  rent  claimed,  in 
consequence  of  his  having  failed  to  procure  the  additional 
glebe  land.  The  defendant,  therefore,  ought  not  to  be  pre- 
cluded from  shewing  that  the  plaintiff  had  no  right  to  claim 
the  full  amount  of  the  rent  according  to  the  stipulation  con- 
tained in  the  agreement,  as  he  had  foiled  to  perform  the  most 
material  part  of  it ;  and  as  the  defendant  Was  entirely,  de- 
prived of  the  privileges  intended  to  be  conferred  on  him,  it 
was,  at  all  events,  in  the  nature  of  an  eviction  as  to  part,  and 
*s  die  Jury  have  ascertained  the  Value  of  the  land  by  their 
verdict,  it  cannot  be  disturbed. 

Mr.  Serjt.  Vaughan  and  Mr.  Serjt.  Taddy,  in  support  of 
the  rule,  contended,  that  the  plaintiff  was,  at  all  events, 
entitled  to  a  new  trial,  as  die  defendant  had  recognized  and 
admitted  the  terms  contained  in  the  agreement,  after  it  had 
been  reduced  into  writing,  and  by  taking  possession,   and 
deriving  a  benefit  under  it.    He  was  therefore  bound  by  it, 
although  he  had  not  signed  it.    In  Coke  Littleton  (a)  it  is 
said,  that  if  an  estate  be  made  by  indenture  to  one  for  life, 
remainder  to  another  in  fee,  upon  a  certain  condition,  al- 
beit, he  in  remainder  be  no  party  to  the  indenture,  (the  parties 
thereunto  only  being  the  lessor  and  the  tenant  for  life)  yet, 
when  he  in  remainder  entereth  and  agreeth  to  have  the  lands 
by  force  of  the  indenture,  he  is  bound  to  perform  the  con- 
editions  contained  therein. 

(«)  Page.Mli. 


Dav. 
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fere  in  the  enjoyment  of  that  privilege,  during  the  time  the  1021. 
defendant  occupied  under  him.  The  rule  of  law  ia  perfectly  _  ^^ 
clear,  that  where  a  party  has  agreed  to  pay  a  specified  rent,  _». 
it  ia  incumbent  on  him  to  satisfy  it;  and  if  there  be  any 
complaint  against  the.  person  entitled  to  receive  it,  the  only 
remedy  is  by  bringing  a  cross  action. 


Pat. 


a« 


Lord  Chief  Justice  Dallas. — With  respect  to  the  justice 
of  this  case,  I  entertain  no  doubt  whatever.  It  is  not  for 
me  now  to  say,  whether  the  plaintiff,  at  the  time  he  entered 
into  the  agreement  with  the  defendant,  by  which  be  engaged 
that  the  latter  should  be  entitled  to  the  exclusive  right  of 
sporting  over  the  manor,  knew  whether  he  was  entitled  to 
grant  such  right  or  not ;  but  the  question  is,  whether  he  has 
not  stipulated  for  more  than  he  was  empowered  to  grant. 
The  outline .  of  the  facts,  as  produced  in  evidence,  were 
these:  it  appeared  that  the  defendant  was  extremely  fond 
of  sporting,  and  that  his  chief  inducement  to  take  the  form, 
was,  that  a  proviso  should  be  inserted  in  the  lease,  by  which 
he  was  to  be  entitled  to  the  exclusive  privilege  of  sporting, 
with  the  exception  of  the  plaintiff  and  his  friends ;  that  such 
was  bis  intention,  is  manifest  on  the  face  of  the  agreement 
under  which  the  plaintiff  sought  to.  recover  in  the  presept 
action.  It  turned  out  however,  that  the  defendant  was  inter- 
rupted in  the  enjoyment  of  his  sport,  and  that  the  plaintiff 
had  no  right  to  grant  him  this  privilege ;  and,  in  point  of 
fact,  he  was  entirely  deprived  of  such  right.  The.  agree- 
ment must  be  taken  altogether,  or  not  at  all ;  and  can 
it  be  contended  that  the  plaintiff  has  a  right  to  recover  from 
the  defendant  the  full  value  of  the  land,  as  if  he  had 
enjoyed  the  whole  benefit  intended  to  be  given  to  him  by 
the  deputation  and  use  of  the  glebe  land ;  and  more  particu- 
larly, when  it  was  proved  that  the  plaintiff  himself  bad 
actually  offered  to  deduct  15/.  per  annum  from  the  rent  on 
account  of  the  latter  i  It  must  be  recollected,  that  this  is 
an  action  for  use  and  occupation,  in  which  the  plaintiff  is 


/ 
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Suppose  he  had  agreed  to  let  ten  dotes  to  the  Mental*       WSU 
ind  he  hod  taken  possession/  and  after  baring  occupied  for    j^moir 
some  time,  he  discovered  that  the  plaintiff  w*»  only  enticed  * 

to  let  three  of  them,  can  it  be  said  that  bo  would  be  bound 
to  pay,  as  though  be  bad  enjoyed  die  whole  number,  which 
were  expressed  lobe  let  to  him  by  the  agreement  ?  It  has 
been  said,  that  the  plaintiff  has  been  Surprised  by  the  evi- 
dence adduced  at  the  trial*  but  itww  proved  that  be  bad 
offered  to  deduct  16?,  a  year  from  the  rent:  he  most  there^ 
fore  have  been  aware,  not  only  that  the  defendant  objected  to 
pay  the  sum  originally  agreed  on,  but  also  iie  ground  of 
such  objection.  He  should  therefore  have  shewn  that  the 
value  of  the  land  was  equal  to  the  amount  6f-  the  rent 
stipulated  for  in  the  agreement,  whether  the  defendant  had 
enjoyed  the  privilege  of  sporting  or  not;  and  a*  he  bee 
failed  to  do  so,  I  think  the  Jury  were  perfectly  warranted 
in  finding  the  annual  value  according  to  the  estimation  of 
the  witnesses  called  for  the  defendant  at  the 


Mr.  Justice  Burbough. — It  is  a  mistake  to  suppose 
that  the  defendant  was  merely  to  have  the  deputation  froih 
the  plaintiff  as  Lord-  of  the  manor,  as  be  agreed  that  he 
should  have  the  exclusive  right  of  sporting  over  the  manor 
within  which  the  farm  lay. 

Lords  of  manors  frequently  reserve  a  right  to  .themselves 
to  sport  over  the  lands  of  their  tenants  and  others  who  oo 
cupy  within  the  manor.  The  plaintiff  might  have  bad  a  right 
of  this  description,  and  if  so,  it  is  quite  clear  that  he  would 
have  transferred  it  to  the  defendant.  It  must  be  observed, 
that  the  instrument  in  question  is  a  mere  agreement  for  a 
lease,  which  was  to  contain  a  proviso,  giving  the  defendant 
an  exclusive  right  of  sporting.  This  it  appears  he  has  never 
enjoyed.  Can  it  therefore  be  said  that  he  is  bound  to  pay  the 
whole  of  the  rent  as  stipulated  for  in  the  agreement,  when 
the  plaintiff  has  failed  to  perform  his  part  of  it,  as  to  the 
material  object  which  the.  defendant  had  in  viewi   His  agree- 
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The  plaintiff  roust  have  applied  to  the  defendant  for  rent 
before  he  commenced  the  present  action,  and  the  defendant 
might  have  refused  to  satisfy  it,  as  he  had  been  deprived  of 
the  liberty  of  sporting,  which  was  embraced  in  the  agree- 
ment. It  has  been  said  however,  that  the  plaintiff  was 
taken  by  surprise  at  the  trial,  but  it  was  proved,  that  be 
had  agreed  to  make  a  deduction  from  the  rent  of  15/.  per 
annum.  This,  therefore,  amounts  to  a  recognition  by  him  of 
the  ground  on  which  such  deduction  was  sought.  At  all 
events,  it  cannot  tend  to  prejudice  the  defendant,  who 
was  altogether  deprived  of  bis  privilege  of  sportiog,  which 
it  must  be  presumed  the  plaintiff  was  perfectly  aware  of 
before  be  brought  this  action,  whereby  he  sought  to  recover, 
as  if  the  defendant  had  enjoyed  all  the  right*  and  privileges 
agreed  to  be  granted  to  him,  to  their  fullest  extent. 

Rule  discharged. 


iaai. 


TOJUJHSOM 
0. 

Day. 


Duncan  v.  Samuel  Hill,  Richard  Hill,  Weight,     Saturday, 

Jones. 

and  Mainwarino. 


This  cause  was  tried  before  Lord  Chief  Justice  Dqllas,  at  Where  the 

plaintiff  de- 

Guildhall,  at  the  Sittings  after  the  last  Term,  when  the  Jury  dared  on  three 
found  a  verdict  for  the  defendants.      -  change  ai*dis- 

tlnct  causes  of 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  Term,  had  ob»  several  counts, 

tained  a  rule  nisi,  that  such  verdict  might  be  set  aside,  and  a  Jj^JJj  ^  *££ 

new  trial  granted,  on  the  ground,  that  two  bills  of  exchange  jiand  confined 

w  .     his  rignt  to  re- 

offered  in  evidence  by  the  plaintiff  had  been  improperly  cover  on  the 

.         -  bill  set  forth 

rejected.  in  the  first 

count  only,— 
and  the  defence  was,  that  the  defendants  were  not  partners  when  that  bill  was 
drawn,  and  the  plaintiff  offered  in  evidence  the  two  other  bills  of  a  subse- 
quent date,    but  drawn  at  the  same  place  as  the  former,    for  the  purpose 
,  of  shewing    a  continuing  partnership,  which  were  rejected,   on   the  ground 

tintf  they  were  not  included  in  the  particular— the  Court  granted  a  new  trial. 


Uiix. 
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it  is  said  they  were  offered  in'  evidence  was  this :— The  dtf-  letl. 
fence  set  up,  was,  that  JVright  and  Mainwaring,  who  had  fiv#^' 
originally   beeb    partners    i«  a    stone-pipte    company,    on  v. 

whose  account  these  bills  were  stated  to  bate  been  drawn, 
had  ceased  to  be  so,  or  were  not  proved  to  be  such,  when 
the  first  bill  was  drawn,  and  that  Samuel  Hill   and  Co. 
was  the  firm  of  the  house  of  the  two  Hills,  carrying  on, 
as  wine  merchants,  a  separate  trade,  to  which  character  these 
bills  might  be  referred ;  and  to  rebut  this  defence,  these  two 
bills  were  alleged  to  have  been  offered  in  evidence,  to  shew  a 
continuation  of  the  partnership  at  and  subsequent  to  the 
time  when  the  first  bill  for  1200/.  was  drawn^-the  two 
latter  bills  being  of  a  subsequent  date*  and  drawn  at  the 
same  place  with  the  former  bill,  where  the  business  of  the 
stone-pipe  company  was  carried  on.      It  has  been  stated 
for  the  defendants,  that  the  two  bills  were  only  offered  in 
evidence  in  support  of  the  counts  in  which  they  are  stated 
as  substantive  causes  of  action ;  and  it  is  agreed  on  both 
sides,  that  if  so  offered,  they  were  properly  excluded.    But 
the   fact  has  been  correctly  stated   on    the  part  of  the 
plaintiff,  namely,    that  they  were  offered  as  auxiliary  evi- 
dence only,  and  in  the  manner  I  have  stated;  and  it  is 
equally  true,  that  so  offered,  I  did  not  receive  them,  consi- 
dering them  as  excluded  by  the  particular  as  framed,  and 
therefore  objected  to  by  the  defendants.    I  thought  that  the 
plaintiff  having  expressly  declared  on  three  bHls,  but  by  his 
particular,  having  confined  his  right  to  recover  to  one  bill 
only,  the  defendants  had  no  reason  to  apprehend  that  the  two 
bills  would  be  given  collaterally  in  proof,  under  the  general 
notice,  but  that,  by  all  the  other  counts,  was  to  be  understood 
the  common  counts,  as  in  the  usual  way.      Supposing  no 
couuts  had  been  on  the  two  bills  specifically,  I  should  have 
had  no  doubt  but  that  they  might  have  been  received  as  auxi- 
liary evidence  under  the  common  couuts  ;  but  the  peculiarity 
consisted,  in  their  having  been  originally  declared  on  as  dis- 
tinct and  substantive  causes  of  action,  and  by  the  particular, 
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1821.       abandoned  as  such.    My  Brothers,  however,  are  of  opinion, 
that  under  this  particular,  the  plaintiff  bad  a  right  so  to  apply 


Duncan  ...  ., 

«•  the  two  bills,  and  with  this  opinion,  on  final  consideration, 

Iff  LL. 

I  agree ;  and  the  more  especially  for  this  reason,  that  it  ap- 
pears to  me,  that  I  ought  at  all  events  to  have  received  the 
bills  in  evidence.  If  admitted,  and  they  had  weighed  no- 
thing, they  would  then  have  left  the  case  where  it  was,  tnd 
if  they  had  weighed  any  thing,  the  defendants  might  hive 
moved  the  Court,  on  an  affidavit,  stating,  that,  they  had  been 
misled  by  the  particular  as  framed,  in  which  case  the  suf- 
ficiency of  the  particular  would  have  been  before  the  Court, 
and  if  at  all  doubtful,  the  defendants  would  have  been  let 
in  to  try.  But,  taking  it  the- Other  way,  were  a  plaintiff  to  be 
shut  out  by  a  strict  construction,  he  might  be  concluded  by 
a  particular  fairly  meant,  but  doubtfully  worded,  and  framed 
against  the  justice  of  his  case.  At  any  rate,  there  can  be 
bo  mistake,  nor  any  surprise  on  the  defendants  in  future,  as 
what  has  passed,  and  is  now  passing,  will  operate  as  the 
fullest  notice  how  the  bills  are  to  be  applied.  I  have  said 
thus  much,  in  a  case  that  would  not  have  required  it,  had 
there  not  been  a  difference  of  opinion  with  respect  to  facts 
asserted  at  the  bar,  and  therefore,  with  a  view  to  a  future 
trial,  it  is  important  that  the  parties  should  clearly  know 
what  is  understood  to  have  passed  on  the  former  occasion, 
and  on  what  ground  a  new  trial  is  now  granted.  The  rule, 
therefore,  must  be  made 

Absolute. 
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En  DERBY  V.  GlLPIN.  Saturday, 

June  t. 

This  was  an  action  of  covenant.    The  declaration  stated,  The  plaintiff 

'  •  and  defendant 

that  by  an  indenture,  dated  the  24th  September,  1807,  and  covenanted  by 

made  between  the  defendant,  of  the  one  part,  and  the  plaiu-  ^e  partners] 

tiff,  of  the  other,  whereby,  after  reciting  that  they  had  agreed  m  tho fbllsl" 

to  become  partners  in  the  trade  or  business  of  an  army  do-  clothiers,  tor 

thier,  army  agent,  and  woollen  draper,  then  carried  on  by  that  the  plain- 

the  defendant : — it  was  witnessed,  that  in  consideration  of  the  v^Jj°Jo  ooo/i 

mutual  trust  and  confidence  which  th*  defeudant  and  plain*  us  p***  of  the 

...  capital  for  car- 

tiff  reposed  in  each  other,  and  in  consideration  of  the  cove-  rywg  on  the 

nants  and  agreements  in  the  said  iudenture  after  contained!  tmit  the'  ^ 

to  be  entered  into  by  them  mutually  and  reciprocally  with  fei,dant  sbouid 

each  other,  each  of  them,  the  defendant  and  the  plaintiff,  did  sum;  that  the 

by  that  indenture,  covenant  with  the  other  of  them  in  manner  the  continn- 

following:   viz.  that  they,  the  defendant  and  the  plaintiff,  ^rmerchip6 

should  become  partners  in  the  business  of  an  army  clothier  should  receive 
*  ,  r  r  ft*.!,  *'i       out  of  the  pro- 

for  the  term  of  ten  years  from  the  day  of  the  pate  of  the  fits,  if  they 

indenture ;    that    the    plaintiff  should  advance  20,000/.  as  ™"**X*™1 
part  of  the  capital,  for  carrying  on  the  business;  and  that  of  the  capital, 
the  plaintiff  having  accordingly  advanced  the  sum  of  20,000/.  %um  for  his 
immediately  before  the  execution  of  the  indenture,  the  resi-  profit*0;  that 
due  of  the  capital  should  be  provided  by  the  defendant,  or  ?e  suoul<l  not 

*  *  J  *  be  answerable 

for  any  losses 
or  expences  incident  to  the  concern,  and  that  the  business  should  be  carried  on 
in  the  name  of  the  defendant  alone.    The  defendant  then  covenanted,  that  on 
the  determination  of  the  partnership  by  effluxion  of  time,  the  sum  of  20,000/. 
should  be  repaid  to  the  plaintiff  by  instalments,  at  three  months  date,  bearing  le- 
gal interest,  to  be  computed  at  the  termination  of  the  partnership;  and  if  default 
was  made  in  the  annual  payment  of  2000/.,  or  the  joint  capital  was  at  any  time 
reduced  to  20,000/.,  then  the  plaintiff  should  be  at  liberty  to  terminate  the  part- 
nership, and  repay  himself  the  20,000/.  advanced  immediately;  and  the  defen- 
dant was  to  guaranty  all  debts,  and  pay  all  losses.    In  an  action  of  covenant 
brought  by  the  plaintiff,  to  recover  the  20,000/.,  at  the  expiration  of  the  ten  years, 
the  defendant  pleaded  that  the  deed  was  executed  by  way  of  shift,  in  pursuance 
of  an  usurious  contract; —which  plea,  upon  issue  joined,  was  negatived  by  the 
verdict  of  the  Jury  : — Held,  that  after  that  finding,  the  deed  must  be  takrn 
to  disclose  the  real  intention  of  the  parties,  and  that  upon  the  face  of  it  the 
plaintiff  and  defendant  must  be  deemed  partners,  ana  that  it  was  not  void 
as  being  a  loan  of  money  within  the  meaning  of  the  statute  of  usury  \  aud  the 
Court  refused  to  grant  a  new  trial,  or  arrest  the  judgment. 
VOL.    V.  P    If 
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1821.        by  him  and  such  additional  partner  as  in  the  said  indenture 
mentioned,  and  should  be  equal  to  at  least,  20,000/. ;  and 


Enderby  i  •        t 

«.  further,  that  during  the  continuance  of  the  partnership,  the 

Gilpin.       p]ajntjff  should  be  entitled  to  have  out  of  the  profits  of  the 
trade,  (and  in  case  of  any  deficiency  therein,  then  out  of  the 
capital  thereof),  by  half-yearly  portions,  on  certain  days  in 
each  year,  a  certain  sum  of  money  therein  mentioned,  to 
wit,  2000/»  per  annum,  as  and  for  his  full  dividend  or  share 
of  the  profits  or  produce  of  the  said  trade ;  and  that  all  the 
residue  of  the  profits  of  the  trade,  in  each  half-year  during 
the  partnership,  should,  on   the  days  in  that  behalf  men- 
tioned, and  also  on  the  determination  of  the  partnership, 
belong  to,  and  be  the  sole  property  of,  and  be  had,  received, 
tad  taken  by  the  defendant,  as  and  for  his  share  of  the 
profits  of  the  partnership.    And  the  defendant,  by  the  said 
indenture,  further  covenanted  with  the  plaintiff,  that  on  the 
determination  of  the  partnership  by  effluxion  of  time,  the 
said  sum  of  £09000/.  should  be  repaid  to  the  plaintiff,  his 
executors,  &c.  by  six  equal  instalments,  to  be  computed 
from  the  determination  of  the  partnership,  and  each  instal- 
ment to  be  paid  at  the  end  of  each  three  calendar  months, 
and  interest,  at  the  rate  of  5l.  per  cent,  to  be  computed  from 
the  determination  of  the  partnership. 

The  declaration  then  alleged  a  breach  of  covenant  by  the 
defendant  in  the  non-payment  of  the  capital  sum  of  20,000/., 
together  with  3000/.  for  interest,  due  on  the  expiration  of 
the  partnership,  according  to  the  terms  of  the  indenture. 

The  defendant  craved  oyer  of  the  deed,  which  was  set 
out,  and  contained  the  following  covenants,  besides  those 
stated  in  the  declaration :  viz.  that  the  business  should  be 
carried  on  in  the  name  of  the  defendant  only,  or  in  the 
names  of  him  and  another  person  who  should  be  admitted 
into  the  partnership,  pursuant  to  the  provisions  for  that  pur- 
pose contained  in  the   deed;  and  that  it  should  be  under 
the  sole  direction  and  controul  of  the  defendant,  or  such 
other  partner;   and  that  the  defendant  and  such  partner, 
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should  undertake  the  management  of  the  business*  without  18*1. 
any  compensation  to  be  made  to  them  on  that  account;  ^^^ 
that  the  defendant  should  hire  servants;  and  pay  their  wages  *. 

out  of  the  profits  of  the  business;  that  be  should  keep  the  Gilpi*. 
books  of  accounts,  which  should  be  open  to  the  inspection 
of  the  plaintiff,  and  that  be  should  once  every  year  deliver 
a  balance-sheet  to  him  ;  that  all  debts  and  expencea  con- 
tracted in  the  trade,  and  all  josses,  either  by  bad  debts, 
decay  of  goods,  suits,  or  other  casualties/  and  all  ser- 
vants9 wages,  and  other  necessary  expenees,  and  the  property 
tax,  payable  in  respect  of  the  profits,  ehould  be  paid  out  of 
tbe  partnership  stock  and  effects,  including  the  sum  of 
£0,000/. ;  that  the  defendant  should  pay  out  of  the  stock  or 
capital  of  the  partnership,  all  such  losses  is  should  from 
time  to  time  arise  in  carrying  on  the  business,  and  guaranty 
the  payment  of  all  debts'whkh  should  be  due  to  the  part- 
nership ;  that  neither  of  the  ^parties  should  become  surety 
during  the  continuance  of  the  partnership,  or  compound  or 
release  debts,  8cc. ;  that  in  case  the  defendant  should  die  at 
any  time  before  the  expiration  of  ten  years,  and  his  execu- 
tors should  refuse  to  carry  on  the  partnership,  they  should 
have  power  to  determine  it,  on  giving  thtoe  months  notice  to 
the  plaintiff,  and  on  paying  out  of  the  partnership  money  and 
effects,  the  sum  of  20,000/.  advanced  by  him  to  the  capital 
of  the  partnership,  and  such  further  sum  as  should  be  a  pro- 
portional part  of  the  sum  of  2000/.,  for  the  plaintiff's  share 
of  the  profits ;  that  on  the  determination  of  the  partnership 
by  effluxion  of  time,  in  case  itshoold  so  determine,  a  suffi- 
cient part  of  all  the  debts-due  or  owing  to  the  partnership; 
should  be  fully  repaid  to  the  plaintiff,  by  six  equal  instal- 
ments, to  be  computed  from  the  .determination  of  the  part* 
nership;  that  in  case  at  any  time  during  the  partnership,  the 
value  of  the  partnership  effects  should  be  reduced  to  the 
sum  of  20,000/.,  or  in  case  either  of*  the  parties  should  Ire- 
come  bankrupt,  or  depart  the  realm,  or  do  several  other 
acts  therein  named,  it  should  be  lawful  to  determine  tbe 
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corrupt  and  unlawful  agreement,  and  for  the  purpose  afore- 
said. And  the  defendant  further  averred,  that  the  said  sum 
of  2000/*  so  to  be  paid  yearly,  by  such  half-yearly  por- 
tions as  aforesaid,  for  the  loan  of  the  said  20,000/.,  ex- 
ceeded the  rate  of  5L  per  cent,  for  one  year,  contrary  to  the 
form  of  the  statute,  whereby  the  said  indenture  was  and  ia 
wholly  void  in  law ;  And  this,  &c.  Wherefore,  &c.  There 
were  five  other  pleas,  varying  the  terms  on  which  the  raoftey 
was  to  be  advanced. 

Replication,  that  the  plaintiff  and  defendant  executed 
the  indenture  in  the  declaration  mentioned,  for  good  and 
lawful  considerations,  and  not  by  way  of  shift,  or  in  pur- 
suance of,  or  upon  the  said  corrupt  and  unlawful  agreement^ 
or  for  the  purpose  in  the  said  pleas  of  the  defendant  men? 
tioned,  in  manner  and  form  as  he  hath  in  those  pleas  in  that 
behalf  alleged  ;  on  all  of  which  issue  was  joined* 

,  The  action  was  directed  by  the  Vice  Chancellor,  to  try  whe- 
ther the  deed  entered  into  between  the  plaintiff  and  defendant, 
constituted  a  bond  fide  partnership,  or  whether  the  transac- 
tion was  a  mere  loan  of  20,000/.  at  Wl.  percent,  under  cover 
of  a  fictitious  partnership,  with  a  view  to  avoid  the  penalties 
attached  to  the  offence  of  usury  ?    An  issue  bad  been  pre* 
viously  directed  by  his  Honour,  to  ascertain  the  same  ques- 
tion, which  was  tried  before  Mr.  Justice  Park,  at  the  Sit- 
tings- at  Guildhall,  after  Trinity  Term,  1820,  in  which  the 
plaintiff  recovered  a  verdict,    with  one  shilling  damages, 
thereby  establishing  the  partnership  and  negativing  the  usury. 
The  defendants  in  that  issue,  who  are  the  assignees  of  the 
present  defendant,  and  who  are  also  the  real  defendants  in 
this  action,  not  being  satisfied  with  that  verdict,  applied  by 
motion  to  the  Vice  Chancellor  for  a  new  trial,  which  was  in 
effect  granted,  the  form  of  action  being  changed ;  the  plain- 
tiff being  directed  to  bring  au  action  on  the  covenant  set 
forth. in  thfe  deed,  for  re-payment  of  the  20,000/.  the  as*ig~ 
nees  defending  the  same  in  the  name  of  Gilpin,  by  pleading 
usury,  and  not  setting  up  the  bankruptcy,  and  giving  liberty 
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ablp>  to  avoid  the  statute  of  usury,  but  that  it  was  a  real  and  1821. 
tkhAfitt  partnership,  and  which  must  be  taken  as  forming  £  ***** 
part  of '  lbs  fads  appearing  on  the  record,  they  have  thereby  ^  •• 
negatived  every  idfea  of  a  loan  of  money  founded  upon  an 
wsuriom  consideration. 

It  has*  bden  said/  diet  the  deed  per  $e9  imports  usury  on 
the  free  of  k,  but  it  cannot  now  be  looked  at  alone,  as  the 
fleftlidinl  aAigbt  have  demurred,  when  every  consideration 
mipjhl  sieve  betitf  derived  from  it  as  a  matter  of  fact.  From 
Ibst*  ftttwever,  her  is  now  excluded,  because  it  has  been  es» 
fraily  fond;  that  usury,  which  was  inferred,  constituted 
to  part  of  the  consideration  6n  which  it  was  founded. 
If,  •hertfore,  the  statute  of  usury  has  no  application  to  the 
pnaHut  question,  there  is  nothing  Sn  the  deed  which  makes 
it  in  itself  illegal.  It  is  not  an  unfair  bargain,  nor  does 
the  plaintiff  derive  a  greater  benefit  under  it  than  the  law 
Would  fetal  him  by  a  common  contract.  If  there  be  a  bon& 
JUk  fftrtntnbip  in  fact,  a  Court  of  law  will  not  consider  whe- 
ther itTO  a*  advantageous  or  hard  bargain  on  the  one  side,  or 
ntrt,  because  it  most  be  inferred,  that  the  party  contracting  was 
ftdlv'iW**  of  nil  the  circumstances  attending  the  transaction 
befoto  be  entered  into  it,  and  therefore,  unless  fraud  can  be 
sbttrni  die  deed  must  be  considered  as  valid,  and  must  pre- 
vail itt  law,'  and  the  only  remedy,  if  the  bargain  was  uncon- 
•oeritious,  is  in  a  Court  of  Equity.  If  this  had  been  a  mere 
forbearance  of  taoney,  at  more  than  51.  per  cent,  it  would  con- 
stitute Mi  usurious  contract,  but,  on  the  contrary/  it  has  been 
foond  to  be  a  bon&Jide  partnership.  The  law  has  not  defined 
•what  is'  this  fair  share  of  profits  arising  from  a  partnership 
between  one  partner  and  another ;  and  the  mere  reservation 
•Of  profit  out  Of  a  partnership  concern,  without  risk  to  the 
"person  who  advances  a  capital,  is  not  usurious.  It  has  been 
objected  as  to  this  being  a  partnership,  that  the  plaintiff's 
name  was  not  to  appear  in  the  books  of  account,  nor  was  be 
to  attend  at  the  office  where  the  partnership  business  was 
transacted,  but  the  very  object  of  rendering  him  a  dormant 
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ject  of  the  parties  was  not  a  partnership ;  but  here  it  has  not.  •      1831. 
only  been  found  as  a  fact,  but  appears  on  the  record,  that     wJjJ^l- 
there  was  no  loan,  device,  nor  contrivance  to  make  an  appa-<  «• 

rent  partnership  gnawer  the  purposes  of  a  real  one.    it  has       

never  been  decided,  that  where  a  person  becomes  a  partner, 
and  is  responsible  as  such  to  the  creditors  of  the  firm,  he 
can,  from  any  profits  made,  or  a  division  of  such  profits' 
bj?  brought  within  the  scope  of  the  statute  of  usury,  or 
that,  any  legal. objection  can  be  taken  to  such  a  contract 
being  entered  into,  although  he  may  receive,  njore  than  5/. 
fft  cent,  on  the  capital  originally  advanced  by  him.  If  the 
obligation  or  liability  of  a  partner  be  restrained  to  a  precise 
sum,  it  may  be  said,  that  he  is  npt  responsible  to  the  full 
ea.tent,  but  where  he  is  not  so  limited,  but  becomes  a  partner 
to  all  intents  to  the  full  amount  of  the  property,  and  is  liable 
to  the  payment .  of  all  the  debts,  as  in  this  case,  all  idea 
of  usury  must  be  negatived,  as  well  as  that  the  partnership 
was  framed  with  a  contrivance  to  cover  the  sum  advanced. 
If  a  party  risks  his  money,  and  makes  himself  liable  to 
all  the  creditors  of  the  partnership,  and  if  instead  of  coming 
to  an  arrangement  as  partners  in  the  ordinary  manner,  viz. 
by  a  communiou  of  profit  and  loss,  he  is  contented  to 
accept  a  siqall  share  of  the  profits,  and  to  forego  the 
probability  of  there  being  a  much  larger  proportion,  it  will 
not  make  the  contract  usurious  or  illegal.  Here,  although 
the  plaintiff  had  not  a  full  share  of  the  profits,  he  had 
an  indemnity  of  another,  description,  viz.  in  the  event  of 
the  trades'  not  proving  successful,  or  if  there  should  happen 
to  be  an  insolvency,  he  had  his  capital  to  resort  to,  out  of 
which,  he  was  to  be  supplied  3000/.  a -year,  and  in  the  event 
of  the  profits  falling  short,  he  had  the  personal  security  of 
his  partner  for  the  sum  advanced  by  hiqi  at  the  time  of  en-. 
tering  into  the  partnership.  It  does  not  follow  that  there 
jnust  be  a  community  of  profit  and  loss,  or  because  the 
profits  and  losses  are  not  shared  equally,  it  is  not  sufficient 
to  constitute  a  partnership,  for  if  a  partner  shares  at  all  in 
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jfei.       tltem/be  is^Jually  a  j^rbet,  fee  a  joint  responsibility  is  alooe 
^Sri^^/        duflicieht,  Without  refetefrce  to  the  extent  or  division  of  such 
*.         profits.    In  Barclay  V.  WalmsUy  (a),    Lord  EUenborvugk 
Add/ that' ^  to  fconltftet^  tifeury  thfcre  must  either  be  a  direct 
loan  and  a  taKrVg  bf  taort  than*  legal  interest  for  the  forbear- 
ancd  of  re-^aynifeht,  oFfh^e  n$ii8t  be  some  device  contrived 
for  the  purpbse'ofcxmceaHng  or  evading  the  appearance  of  a 
loan  andToroearance,  when  in  truth  it  was  such.    But  that 
lb  tharcaf&e,  tfiertf  was  no  loan  or  forbearance,  only  a  mere 
anticipation  of  (be  flajinfcnt  b(  tf'debt  by  the  party  before  the 
fiknej  when  by  lav?  Be  could  be  called  upon  for  it"   So, 
hferty  there4 was'fibt "only  'M*  direct  loan,  but  it  has  been 
ibund  that  tBerevVa^  not1  ^even  a  contrivance  to  cover  a  loan 
or  forbearance.    'All  (be  clauses  in  the  deed  shew  that  there 
Wai  nd'latent  intention,  but  that  a  bond  fide  partnership  was 
<o  be  entered  hi  to  between  the  parties.    The  case  of  Doe, 
3.  jMelcalf  v.'Broobi(6)  i$  eftremely  strong,  to  shew,  that 
although'  parties  tnay^  have  acquired  a  very  large  profit  be- 
yond 5/.  per  cent,  yet,  if  there  be  no  loan  it  will  not  con- 
stitute usury.  There,  A.  in  consideration  of  a  certain  sum  of 
money,  conveyed  preinises  to  B. ;  and,  at  the  same  time,  an 
agreement  was  entered  into  between  them,  that  A.  should 
re-purchase  the  same  premises,  within  fifteen  months,  at  a 
considerable  advance  upon  the  original  purchase-money ;  and 
B.  agreed  to  sell  and  re-convey  at  such  advance  ;  and  it  was 
held,  that  such  a  contract  in  point  of  law  was  not  usurious : 
and  Lord  Chief  Justice  Gibbs  tbere  said  (c),  "  the  deeds  on 
the  outside  have  the  appearance  and  character  of  absolute  con- 
veyances; they  give  no  intimation  of  a  loan.    The  defendants 
contended  (observed  his  Lordship),  that  they  were  mere  ma- 
chinery for  the  advance  of  money,  and  that,  although  thej 
have  the  form  and  complexion  of  a  sale,  they  are  in  fact 
mortgages,  and  that  the   sole  design   of  the  parties  was  a 
loan  of   money;    A.  not  intending  to  part  with   the  pre- 

(a)  4  East,  67.— -(6)  i  Holt  N.  P.  Rep.  295 (<r)  Id.  1 91. 
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andfiniot  contemplatirfg  ftpurchtte.    With  respect       1821. 
to  the*  objection  to  nhcf  contract  between  A.  and  JB.,  that     a^umr 


former  should  Ve^putthaae,  arid  the  latter  re-convey  by  «• 

ft  (given  day,  I  star  of  opinion  that  that  is  not  usury.    A. 
Sold  for  ■  IjttOO?.,  and  was  to  rifpurchas*  at  a  large    ad- 
vance* that  watt  a^cireumstaftce'to  raise  a  suspicion  whe- 
ther the'wfcole  tnaftsetioflt  was  not,  colourable ;  but  it  was 
wot  *&>  usurious  tontrabr  upon  that  account  merely.    If  a 
•ale  ware  hneftded,'  it  was' a  talk)  contract :  if  nothing  were 
meant  but  a  loan  of  mortQvit  is  Void.    The  question  was, 
whether  it  were  a  featf,  or  a  sals  of  the  premises?    The 
agreement  by  A.  to  re-pttrch**tf  at  all  events  for  1,400/. 
looked  like  u  foan,  but>it  was  a  question  for  the  Jury  as  to 
the  feat'intentfon  of  the  parties."  "So,  here,  there  was  a  cove- 
nant by  whidi  the-  re-payment  of  the  plaintiff's  capital  was 
guaranteed,  which  if  it  were  a  loan,  would  make  it  usury. 
Still,  the  whole  question  reverts  back  to  whether  it  were  a 
loan  or  not ;  if  it  were  not,  that  ingredient  would  not  affect 
die  case,  and  it  has  been  found  that  it  was  not  a  loan,  but 
only  an  advance  of  money  for  the  purpose  of  carrying  on  the 
trade.    This  therefore  was  at  all  events  a  partnership  for 
ten  year*-,  and  the  money  advanced  could  not  become  a  loan 
until  the  expiration  of  that  period.    For  these  reasons,  there- 
fore, there  is  no  valid  ground  either  for  a  new  trial,  or  that 
die  judgment  should  be  arrested. 

*  Mr.  Seqt:  Vaughan  and  Mr.  Serjt.  Pell,  m  support  of 
the  rule.-1— The  question  in  this  case,  turns  on  the  construc- 
tion of  the  deed  to  be  taken  per  se,  and  whether  it  must  not 
of  necessity  be  considered  on  the  face  of  it  to  be  a  loan,  and 
not  a  partnership,  and  if  the  former,  with  usurious  interest, 
which  is  prohibited  by  the  statute  of  usury.  The  deed  does 
nothing  more  than  embody  the  antecedent  agreement,  and  is 
in  fact  the  sole  contract  entered  into  between  the  parties,  and 
ipust  be  considered  without  any  evidence  extrinsic  to  it, 
for  if  there  be  one  principle  of  law  more  clear  than  another,  . 
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year.  That  is  a  direct  declaration  that  any  contract  for  at  lBxl. 
loan  of  money  or  otherwise,  at  a  higher  interest  than  5/.  per  £Ndbrbv 
cent,  is  usury.  It  then  provides,  that  all  bonds  and  contracts 
whatever,  for  the  payment  of  any  principal,  or  money  to  be 
lent,  or  covenanted  to  be  performed,  upon  or  for  any  usury, 
whereupon  or  whereby  there  shall  be  reserved  or  taken  above 
the  rate  of  5/.  in  the  100/.  shall  be  utterly  void.  On  the 
construction  of  that  clause  of  the  statute,  the  deed  in  ques- 
tion is  an  assurance  for  the  payment  x>f  money  to  be  lent, 
whereby  there  is  to  be  received  more  than  5/.  per  cent,  in 
the  100/.  The  third  provision  is,  that  if  any  person  shall 
upon  any  contract,  take  and  receive,  by  way  of  any  corrupt 
bargain,  loan,  &c  or  by  any  deceitful  means,  for  the  forbear- 
ing or  giving  day  of  payment  for  one  whole  year,  for  money 
above  the  sum .  of  5/.  for  the  forbearing  of  100/.  for  a  year ; 
such  person  shall  forfeit  for  every  such  offence  treble  the 
value  of  the  monies  so  lent.  It  is  true,  that  if  a  party  proceeds 
for  that  penalty,  it  is  necessary  for  him  to  come  directly 
within  the  terms  of  that  branch  of  the  statute,  enabling  him 
so  to  do;  and  if  to  the  second,  it  be  pleaded  that  there 
was  an  assurance,  whereby  a  party  covenanted  to  pay  at  the 
rate  of  more  than  5l.  per  cent,  it  would  be  a  good  bar  to  the 
action.  It  has  been  said,  that  in  prder  to  constitute  usury,  it 
must  appear  distinctly  on  the  record  ;  and  here,  it  is  quite 
apparent  on  the  face  of  the  instrument,  incorporated  into 
and  forming  part  of  the  record.  The  question  does  not  de- 
pend upon  whether  the  pleas  be  good  or  bad,  but  rests  on 
the  plaintiff's  title  as  set  forth  in  the  declaration,  and  upon 
which  alone  the  judgment  can  be  maintained.  Although  the 
Jury  have  found  that  there  was  no  shift  or  contrivance,  still, 
the  deed  professes  to  be  on  the  face  of  it  a  loan  of  money, 
and  not  a  partnership.  The  case  of  Yeoman  v.  Bartow  is 
in. favour  of  the  defendant,  as  it  established  the  proposition, 
that  if  on  the  plaintiff's  declaration,  it  is  manifest  that  the 
contract  is  usurious,  whatever  the  finding  of  the  Jury  may  be, 
be  cannot  be  entitled  to  the  judgment  of  the  Court,  but  U 
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1821«       must  be  entered,  against  him*  *  So,  here,  if  it  appear^ 

„>~^  _     the  face  of  the  deed,  that  the  contract  entered  into  betwi 
Ekdirby  ■  m-  * 

«•  the  parties,  was  either  usurious  or  a  loan,  die  judgment 

be  arrested*    In  Lord  Chesterfield  v.  Jansen  nib  the  brw  tela* 
tive  to  the  subject  of  usury,  was  mostfuUy  and  ablyraktdowa  j 
but  the  case  of  Morse  v.Wikan  appears,  to  be  deciawe  of 
the  present,  although  it  has.  been  attempted  to  be  distia* 
guished.   In  that  case,  thereiWfca  a  loan  of  money,  which  eat 
advanced  on  a  joint  bond,  by  which  the  lender  was  to  receive 
5l.  per  cent,  and  also  a  part  of  the  .profit* of  a  trade  earned 
on  by  the  borrower  in  partnership  with  another,  and -it  was 
held,  that  the  contract  was  usurious.;  and  Lord  Kmtym  Asia 
observed  (a),  that  "the  simple  question  waa,>whather-k.nts 
not  an  agreement  to  receive  .more  than  51.  per  cemt.  afloeed 
by  law  for  the  forbearance  of  a  loan?  MosfennqneationaMyft 
was,  and  it  was  therefore  void :  that  it  had  bean  argnadtar* 
ever,  that  it  was  not  an  usurious  contract  beoaneelhe  pri»> 
cipal  was  put  in  hazard,  as  it  was  Jiable  U»  the  pailatidaj 
creditors;   but  it  was  no  ferther  hazarded  than -in  the  case 
of  every  other  loan,    viz.  by  the  risk,  of  the  borrower's  in* 
solvency;  for,  as  between  the  plaintiff  and  the  partners  »ibe 
business,  he  was  not  liable  to  contribute  to*  the  losses  io  the 
trade."     That  is  the  very  distinction  to.beutahen  here.   It 
must  be  further  observed,  that  this  is  .an  action  brought  oa 
a  deed  which  is  attempted  to  be  enforced   by*one  partner 
against  the  other,  and  not  a  question  as.  between  a  partner* 
ship  and  creditors,  in  which  the  latter,  would  have  a  right 
to  consider  the  plaintiff  as  liable  to  the  partnership  Jbeds?al 
the  first  instance;  and  Mr-  Justice  Butter,  in  Afcmv.  f¥U* 
son,  said  (6),  "  in  this  agreement  provision  is  made  to  rectm 
the  profits,  but  none  to  engage  for  the  losses  of  the,  trader  and 
therefore  it  is  not  true  that  the  plaintiff's  principal  was  at 
stake ;  since  by  the  terms  of  the  contract  the  -trade  is  to  be 
carried  on  by  the  other  partners*  and  the  plaintiff  is  only  liable 

(a)  4  Term  Rep.  356.  {b)  Id.  tyrid.    .- 
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to  make  good  the  losses  of  the  tcade  in,  the  t.eveqfc  of  Jhe.ior        19&&* 
solvency  of  the  other  partner*.  But  94  between  theft  parties,      Endu^bw 
it  there  be  any  losses,  they  must  be  bora$  by  tfcedefepdajit  •  •• 

and  the  other  partner,  and  if  there  he  jipy  pro$t#  the  plajptiflF 
is  to  receive  his  proportion  of  .it."  3p*  hefe,  .although ,  it 
has  been  said,  that  the  plaintiff?  principal  if  in  hazard,  the 
answer  is,  that  it  is  no  further  49,  ^bao  he  19  liable  to  .the 
partnership  debts,  but  as  between  themselv ea  be  is  not  Uahl* 
at  all. 

It  is  quite  clear,  that  in  order  to  constitute  a  partnenhip 
there  must  be  a  communion  of  profit  and  loss*.  A.partieipc* 
tion  in  loss,  is  the  very  essence  of  a  partnership,  and  it  can* 
not  exist  without  it  In  Coope  v.  Eyrt  (a),  the  .Court  held, 
that  this  was  the  true  criterion  to  judge,  by,  where  the  ques* 
tion  was,  whether  persons  .were  partners  or  not  . 

The  same  principle  was  laid  .down  in  Grace  v.  Smith  (b\ 
where  Sir  milium  Blackstme  said  (c),  <<  I  think. the  trte 
criterion  (when  money  is  advanced  to  a  trader^  is  ta  con- 
sider whether  the  profit  .or  premium  is  certain  and  defined* 
or  casual,  indefinite,  and  depending  on  {he  accidents  of 
trade*  In  the  former  case,  it  is  a  loan  j.  in  .the  latter,  a  part- 
nership."  That  is,  if  the.  loss  depends  at  all  upon  the 
casualties  of  trade,  then  it  is  a  partnership;  but  if  it  doe* 
not,  and  it  be  certain  and  definite,  it  is  not  a  partnership, 
bat  a  loan.  Here,  the  plaintiff  advanced  his  principal  to 
the  defendant,  a  trader,  and  incurred, no  liability  as  a  partner; 
his  profit,  on  the  face  of  the  deed,  was  to  be  certain  and 
definite:  no  duty  or  burthen  was  imposed  on  him,  nor  was 
there  a  communion  of  profit  and  loss,  for  he  was  to  receive 
10/.  per  cent,  for  the  money  advanced  by  him,  with  an  as- 
surance that  the  whole  of  the  principal  should  be  returned; 
to  him  at  the  expiration  of  the  partnership,  and  that  too, 
whether  the  concern  were  profitable  or  not,  and  in  no  possible 
way  could  he  sustain  a  I9SS,  provided  the  defendant  remained 

(a)  1  Hen.  BUc.  43.      ■     (6)  2  Sir  Wm.  BUc/99fi,    .       (c)  Id.  1001. 


IN  THE  SECOND  YBAB  OF  OBO.  IV.  587 

Here,  the  plaintiff's  tide  is  not  only  defectively  set  out       1821. 

in  the  declaration!  but  impeached  by  the  terms  contained  K^^BT 
in  the  deed,  and  on  that  ground  the  judgment  must  be  ar.  r. 

rested* 

Lord  Chief  Justice  Dallas. — This  case  has  not  only 
been  most  ably  argued,  but  fully  gone  into,  both  in  point  of 
principle  and  authority ;  but  after  all,  my  opinion  will  re- 
solve itself  into  a  very  narrow  compass.  This  is  not  a  pro* 
ceeding  of  a  common  description,  and  to  be  looked  at  merely 
by  itself,  but  is  to  be  considered  in  connexion  with  the  order 
made  by  the  Vice  Chancellor,  who  has  directed  in  every  part 
Of  it,  a  departure  from  the  general  course  of  proceeding.  It 
has  been  stated  in  the  out-set  of  the  argument  for  the  defen- 
dant, that  if  there  be  one  principle  in  law  more  clear  than 
another,  it  is,  that  a  deed  must  speak  for  itself.  To  that 
proposition  I  fully  accede,  and  own  I  was  a  little  at  a  loss  at 
first,  to  understand  that  a  deed  which  was  to  speak  conclu- 
sively, or  to  be  construed  in  a  Court  of  Law,  was  to  raise  as 
issue  of  fact,  to  be  submitted  to  the  consideration  of  a  Jury, 
It  is  clear,  that  if  a  deed  must  speak  for  itself,  it  must  be 
taken  singly;  but,  in  the  present  case,  the  Vice  Chancellor 
has  ordered  that  it  was  not  to  be  so  taken,  but  to  be  considered 
in  combination  with  collateral  circumstances,  which  were  to 
be  made  the  subject  of  evidence,  so  as  to  apply  to  an  issue  to 
be  tried  by  a  Jury  as  matter  of  fact.  The  reason  of  this,  is  to 
me  now  both  obvious  and  apparent.  A  deed  may  be  clear  or 
doubtful  on  the  face  of  it ;  and  if  it  be  doubtful,  it  must 
generally  raise  a  suspicion  that  it  was  not  fairly  intended,  and 
therefore,  taking  for  the  moment,  this  deed  to  have  excited  ,  - 
such  suspicion,  what  was  more  rational,  than  for  a  Court  that 
is  vested  with  a  competent  authority,  to  order,  the  defendant 
to  be  examined  upon  oath,  as  being  a  party  to  it,  thereby  em- 
bodying or  explaining  any  previous  agreement,  which  might 
have  been  made  between  the  parties  ?  Generally  speaking,  no 
deed  that  is  intended  as  shift  and  contrivance  to  take  an  usu- 

vol.  v.  Q  Q 
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the  deed,  speaking  for  itself,  is  not  to  be  considered  in  con- 
nexion with  collateral  circumstances,  to  be  proved  by  what 
existed  in  the  minds  of  the  parties  before,  and  in  what  was 
done  by  them  at  the  time  of  its  execution,  I  wish  to  know 
why  the  Vice  Chancellor  sent  that  instrument  to  be  consi- 
dered at  law  ?     If  it  be,  that  the  agreement  speaks  for  itself, 
it  would  have  spoken  as  intelligibly  to  him,  as  to  ns ;  or  if  he 
had  wished  a  decision  on  the  construction  of  the  deed  in 
point  of  law,  merely  taken  by  itself,  he  might  have  directed 
a  case  for  the  consideration  of  the  Court.     But  when  he 
ordered  the  defendant  to  be  examined, — for  what  purpose, 
was  it,  except  to  take  the  deed  in  combination  with  circum- 
stances extrinsic  to  it,  in  order  to  see,  if  so  connected,  whe- 
flier  or  not  it  was  merely  a  contrivance  to  carry  into  execu- 
tion a  pre-existing  and  independent  agreement,   of  which 
the  deed  was  the  machinery,  as  colour  and  concealment  only ; 
or  whether  it  was,  (whatever  might  have  been  its  effect),  le- 
gally and  properly  intended  by  the  parties  at  the  time  ?     It 
has  been  said,  however,  that  the  Vice  Chancellor  meant  to 
have  the  deed  considered  in  combination  with  other  relative 
circumstances;  and  I  own,  my  clear  opinion  is,  that  his   in- 
tent was  to  have  it  distinctly  ascertained,  whether  it  was 
merely  a  contrivance  to  conceal  a  previous  corrupt  agree- 
ment, reserving  to  himself  all  further  directions,  on  which 
the  construction  of  the  deed  was  to  be  considered.     Even 
supposing,    that  the  deed  was  to  be  taken    in  combina- 
tion with  collateral  circumstances — which  has  been  done — 
its  provisions  commented  on,  and  wituesses  heard  to  prove 
those  circumstances,  and  combine  them  with  the  deed, — the 
Jury  have  come  to  the  distinct  conclusion,  that  the  effect  of 
that  instrument  was  not  a  shift  and  contrivance  to  carry  into 
execution  a  previous  corrupt  agreement,  but' to  constitute 
a  partnership  between  the  parties.     It  therefore  appears  to 
me,  that  there  is  no  substantial  ground  whatever  for  granting 
a  new  trial ;  and  that  the  judgment  cannot  be  arrested. 


1821. 
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ordinary  case  of  a  dormant  partner.  It  is  unnecessary  to  go 
through  all  the  terms  of  the  deed  ;  but  the  opinions  of  Lord 
Kenyan  and  Mr.  Justice  BulUr  in  the  case  of  Morse  s.Wihon, 
have  been  pressed  upon  the  Court.  That  was  a  demurrer  te 
a  plea,  in  which  the  facts  of  usury  were  stated,  and  it  thereby 
appeared  that  the  advance  was  nothing  but  a  loan ;  and  the 
Court  could  come  to  no  other  conclusion  than  they  did,  oa 
the  disclosure  of  those  facts ;  and  Lord  Kent/on  said,  that 
"  there  was  no  partnership  in  contemplation."  I  do  not 
however,  presume  to  give  any  opinion  upon  that  point ;  but 
I  own  I  am  at  present  inclined  to  doubt  the  validity  of  that 
opinion.  If  it  were  a  loan/(which  the  decision  imports),  I 
cannot  conceive  that  where  one  man  lends  money  to  another 
in  trade,  and  receives  more  than  legal  interest  for  it,  that 
he  thereby  becomes  liable  to  all  the  debts  of  the  firm; 
that  however,  must  have  been  assumed  by  the  Court  in 
that  case.  But  here,  it  is  not  because  the  deed  may  appear 
equivocal  on  the  face  of  it,  that  the  Court  must  pdt  the  con- 
struction on  it  as  contended  for  by  the  defendant.  Doe,  d. 
Metcalfv.  Brown  {a),  appears  to  me  to  be  extremely  strong, 
and  upon  looking  at  it,  no  person  can  doubt  whether 
there  was  usury  or  not.  There,  a  person  had  borrowed 
800/.  on  certain  premises,  which  were  to  be  conveyed  as  a 
security  for  the  loan,  and  the  party  lending  was  to  receive  the 
800/.  at  the  end  of  six  months,  with  interest  at  the  rate  of 
20/.  per  cent.,  and  in  the  course  of  the  year,  the  borrower 
was  to  have  the  premises  re-conveyed,  if  he  chose  to  re- 
purchase ;  but  he  had  never  been  out  of  possession ; — that 
strongly  imported  an  usurious  bargain;  and  Lord  Chief 
Justice  Gibbs  said  (ft),  that  "  the  agreement  to  re-purchase, 
at  all  events,  looked  like  a  loan,  but  that  it  was  a  question  for 
the  Jury  as  to  the  real  intention  of  the  parties."  So,  in  the 
present  case,  the  whole  of  the  circumstances  connected  with 
the  deed  have  been  left  to  the  Jury,  and  it  therefore  appears 
to  me  that  they  have  drawn  a  right  conclusion. 

(a)  1  Holt  N.  P,  Rep.  295.  ■■  i  ■   (6)  Id.  398, 
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remaining  sum  of  5001.  and  give  mc  50/.  a  year  ti!f  that  is        1B21. 
paid  : — That  would  not  be  usury ;  although  upon  the  face     £NDkkbv 
of  the  bond  itself,  there  might  be  strong  grounds  to  suspect 
it;  but  the  moment  the  real  transaction  is  stated,  the  plea  of 
usury  falls  to  the  ground,  because,  to  pay  10/.  per  cent,  fot 
the  loan  of  500/.  is  a  corrupt  agreement ;  but  if  one  party 
were  to  abandon  500/.  which  the  other  owed  him,  and  take 
his    security  for  the  remaining  500/.  at   10/.  per  cent,  per 
annum,  till  that  sum  was  repaid ; — it  appears  clear  to  me, 
that  that  would  not  amount  to  usury.     So  here,   the  advance 
might  or  might  not  have  been  usury,  as  well  as  shift  and  con- 
trivance, but  on  reading  the  terms  of  the  deed,  it  does  not 
appear  to  me  to  be  so.    That  of  itself,  however,  is  im- 
material, if,  on  looking   at  the  whole  transaction,  it  turns 
out  that  usury  was  not  intended  by  the  parties. 

The  statute  of  Anne,  on  which  this  question  turns,  con- 
sists of  two  main  parts,   the  first  is,  that  every  bargain  or 
contract  for  taking  more  than  5l.  per  cent,  per  annum  for 
100/.  shall  be  void;  and  it  proceeds  to  state,  that  provided 
any  person  shall,  by  shift  or  contrivance,  bargain  to  receive 
more  than  5L  per  cent,  he    shall  forfeit  treble   the   sum 
borrowed.     In  every  plea  of  usury,  that  has  been  framed 
on  that  part  of  the  clause,  since  the  passing  of  the  act, 
the  corrupt  agreement  has  been  stated:   whereas,    if   the 
argument  for  the   defendant  were  to  pfevaH,  the  moment 
it  is  shewn  by  the  contract,  that  the  party  was  to  receive 
more   than   5/.  per  cent,  it  would  be  usury.      But  when 
10/.  per  cent,  appears  to  be  received  on  the  face  of  the 
contract,  that  is  not  of  itself  sufficient  to  constitute  usury ; 
because  the  transaction  is  subject  to  explanation,  and  it 
must  be  seen  whether  it  was  a  shift  or  contrivance,  or  a 
corrupt  contract  or  not      Unless,   therefore,   the  question 
had  arisen  on  demurrer,  I  should  not  have  been  satisfied 
that  there  was  usury.    As,  however,  the  whole  of  the  trans- 
action has  been  most  fully  gone  into,  and  the  facts  laid 
before    the  Jury,  who  have    found    that  it  wa&  not.  so,  :I 
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tracted  on  the  face  of  the  instrument,  to  sell  his  interest  fo?       1821. 

800/.  and  to  re-purchase  it  at  the  expiration  of  six  months     _  "^^ 

r  r  Enderby 

for  880/.  It  is  true,  that  there,  the  contract  for  the  re-pur-  _  v. 
chase  was  on  a  separate  instrument,  but  1  think  that  cir- 
cumstance can  make  no  difference  whatever.  Nothing 
could  be  a  stronger  ground  of  suspicion,  than  that  according 
to  the  conveyance  and  re-conveyance,  the  real  intention  of 
the  parties  was  for  a  loan  and  forbearance  of  money  on 
usurious  terms  for  the  payment  as  stipulated  for,  yet,  Lord 
Chief  Justice  Gibbs  there  thought,  (and  most  correctly), 
that  "  where  there  was  an  instrument  which  purported  one 
thing,  and  as  there  were  strong  grounds  to  suspect  that  it 
.meant  another,  the  Jury  were  to  decide  as  to  the  real  in- 
tention of  the  parties."  So,  here,  if  there  had  been  a  de- 
murrer, I  think  the  Court  could  not  have  decided  on  the 
face  of  the  deed  per  se,  whether  it  was  usurious  or  not, 
but  that  recourse  must  have  been  hjd  to  evidence  extrinsic 
to  it,  and  that  it  was  the  province  of  the  Jury  to  decide  upon 
the  facts,  and  which  they  have  now  done.  It  seems  to  me, 
that  this  was  a  perfect,  fair,  and  honourable  transaction  be- 
tween the  parties,  although,  on  the  face  of  the  deed,  it 
does  not  appear  to  be  so.  Usury  often  affects  the  cha- 
'  racters  of  parties  in  cases  of  this  nature,  but  in  the  present 
I  do  not  apprehend  that  it  does.  Here,  there  was  a 
trade  which  was  bond  fide  expected  by  both  parties  to 
produce  such  a  profit  as  would  suffice  for  them  both ;  for 
the  dormant  partner  was  to  content  himself  with  10/.  per 
cent*  and  leave  the  remainder  to  the  active  one.  The  de- 
fendant refused  to  allow  any  one  to  participate  equally  in 
the  profits,  because  he  thought  that  he  would  be  giving  a 
greater  advantage  than  he  was  bound  to  provide,  in  order  to 
obtain  the  sum  he  wanted  in  advance.  He  might  have 
thought  that  the  plaintiff,  by  bringing  in  the  capital  he  did, 
was  not  entitled  to  more  than  10/.  per  cent,  and  the  latter 
never  expected  to  receive  more,  though  the  former  antici- 
pated that  the  trade  would  produce  a  greater  amount  of 
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This  was  an  action  of  assumpsit,  to  recover  the  purchase-  a. being seised 
money  of  an  estate  sold  by  the  plaintiff  to  the  defendant,  fee*5J5r£d  ** 
which  was  defended  on  the  ground  of  a  defect  in  the  title.       tbe «w  tohis 
At  the  trial  of  the  cause,  before  Lord  Chief  Justice  Dallas,  remainder  to  ' 
at  Westminster,   at  the  Sittings   after    the  last  Michaelmas  ,001*0?  the 
Term,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  ***  *• ln  taM» 
opinion  of  the  Court,  on  a  case  of  which  the  following  is  and  propor- 
the  substance : — Daniel  Collyer,  being  seised  of  the  legal  thoold  by  will 
estate  in  fee  of  the  manor  of  Necton,  and  certain  lands  in  ou^r"einain^ 
the  county  of  Norfolk,  by  his  will  duly  executed  and  attested  i}6?-0***-   B% 
to  pass  real  estates,  dated  the  19th  April,  1773,  devised  the  C.D.£.andF. 
same  to  Daniel  Collyer  his  son,  for  life,  without  impeachment  o/leasTan?* 
of  waste;  remainder  to  trustees  to  preserve  contingent  re-  re,easc> f°> "the 

mainders ;  remainder  to  the  son  and  sons  of  the  said  Daniel  tarring  all 

estates  tail 
Collyer  the  testator's  son,  lawfully  to  be  begotten,  in  such  and  extin-' 

shares  and  proportions  as  he  should  by  will  appoint,  and  to  Swei^of bli- 
the heirs  of  the  body  of  such  son  and  sons  respectively  pointment  so- 
issuing;  remainder  to  all  and  every  the  daughter  and  daugln  he  and  three' 
ters  of  bis  said  son  Daniel,  lawfully  begotten,  and  their  heirs,  ^  andE^con- 

to  be  equally  divided  between  such  daughters,  if  more  than  veyed  the  en- 
^       J  .   .  tirety  of  the 

one.  as  tenants  in  common,  and  not  as  joint  tenants :  re-  premises  to 

G.  K.  as  te- 
nant to  the 
praclpe,  so  that  one  or  more  recoveries  might  be  suffered,  in  which  B.  C.  D. 
and  E.  should  be  vouchee*,      A  recovery  of  the  entirety  of  the  premises  was 
afterwards  suffered,  in  which  C.  and  D.  were  vouched. 

By  indentures  of  lease  and  release  for  the  same  purposes  as  before,  B.  and  his 
sons,  C,  D.,  £.,  and  F.,  conveyed  all  the  premises  to  G.  K./as  tenant  to  the 
precipe,  so  that  one  or  more  recoveries  might  be  suffered,  in  which  C,  D.,  £., 
and  /«'.  should  be  vouchees.  A  second  recovery  was  suffered  of  the  same  pre* 
inises,  in  which  F.  was  vouched,  and  a  third  was  also  suffered,  in  which  E.  was 
vouchee;  B.  died  without  executing  any  appointment: — Held,  that  by  these 
conveyances  and  recoveries,  the  estates  tarl  in  C,  D.,  £.,  and  F.,  were  well 
barred,  for  that  although  the  iuterest  of  each  of  them  was  peculiar,  it  did  not 
exhaust  the  entirety,  but  let1!  an  interest  in  each  of  the  others  who  were  not 
vouched,  and  which  was  not  intended  to  be  affected,  and  that  an  estate  of  free- 
hold, co-extensive  with  such  unaffected  interests,  remained  in  the  tenant  to  the 
pracipe,  so  as  to  give  validity  to  the  last  recovery. 
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edited  on  the  day  of  the  date  of  the  release  by  Daniel  Colt"        1821. 
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yet  the  elder,  Daniel  Collyer  the  younger,  and  John  Bt- 
dingfield,  and  the  release  was  also  executed  by  Kinderley  and      ~v "v. 
Domville.  Ma,0»* 

A  recovery  of  the  entirety  of  the  premises  was  dory  suf- 
fered in  Hilary Term,  47  Geo.  3,  wherein  William  Domville 
was  demandant,  George  Kinderley  tenant,  and  Daniel  Coll- 
yer the  grandson  of  the  testator,  and  John  Bedingjield, 
vouchees.  Duplicates  of  the  indentures  of  lease  and  release 
of  the  9th  and  10th  February,  1807,  and  made  between  the 
same  parties,  by  which  Daniel  Collyer  die  younger,  John 
Bedingjield,  and  William  Collyer,  were  to  be  vouchees> 
and  Touch  over  the  common  vouchee,  with  a  declaration  of 
the  uses  of  the  recovery,  in  the  same  terms  as  in  the  former 
deeds,  were  executed  by  Daniel  Collyer  the  elder,  Kinderley, 
and  Domville,  on  the  day  of  the  date  of  the  release,  and 
were  then  sent  to  William  Collyer  in  India,  and  afterwards 
executed  there  by  him. 

By  indentures  of  lease  and  release  of  the  3d  and  4th  No* 
vember,  1809,  the  release  being  made  between  Daniel  Coll- 
yer the  elder,  of  the  first  part ;  Daniel  Collyer  the  younger, 
John  Bedingjield,  William  and  George  Collyer,  the  four 
sons  of  the  said  Daniel  Collyer  the  elder,  of  the  second, 
George  Kinderley,  of  the  third,  and  William  Domville,  of 
the  fourth  part ;  after  reciting  the  will  of  the  testator,  it  was 
witnessed,  that  for  barring  all  estates  tail  then  subsisting 
upon  the  manor  and  lands  therein  mentioned,  and  for  ex- 
tinguishing the  power  of  appointment  so  vested  in  the  said 
Daniel  Collyer  the  elder,  they  the  said  Daniel  Collyer  the 
elder,  Daniel  the  younger,  John  Bedingjield,  William  and 
George,  did,  according  to  dieir  respective  estates  and  in- 
terests, convey  to  the  said  George  Kinderley  and  his  heirs, 
all  the  premises  before  mentioned,  to  the  intent  thai  he 
might  become  tenant  of  the  freehold,  so  that  one  or  more 
common  recovery  or  recoveries  might  be  suffered,  in  which 
the  said  George  Kinderley  should  be  tenant,  William  Dom- 
ville demandant,  Daniel  Collyer  the  younger,  John  Bediwg* 
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v* 
Masom  : 


OQQ  CASES  IN  RASTEfc  TBlttf  , 

1821.  fi*M>  William,  and  George,  vouchees,  who  should  vouch  over 
ihe  common  vouchee,  with  a  declaration  of  uses  in  the  sane 
words  as  in  the  former  recovery  of  the  47  Geo.  3,  which 
should  enure  to  the  same  uses,  trusts,  and  purposes  as  were 
set  forth  hf  the  deeds  of  release  of  the  9lh  and  10th  JFc- 
bruary,  1807.  These  deeds  were  executed  by  Daniel  Coft 
yet  die  elder,  George  Collyer,  Kinderley,  and  Domvilk. 

A  recovery  was  suffered  in  pursuance  of  die  last-mentioned 
deed  of  release  m  Hilary  Term,  50  Gee.  3,  wherein  the  snd 
William  DomvUle  was  demandant,  George  Kinderley  tenant, 
and  George  Collyer,  vouchee,  who  vouched   the  common 
vouchee  of  the  entirety  of  the   premises   comprised  in  the 
recovery  of  Hilary  Term,  47  Geo.  3.     A  recovery  was  tlso 
suffered  in  Michaelmas  Term,  5 1  Geo.  3,  in  which  DomciBt 
was    demandant,    Kinderley  tenant,    and  William  Cclfyer 
vouchee,  who  vouched  the  common  vouchee  of  the  entirety 
of  the  premises  comprised  in  the  recovery  of  HilaryTfsm, 
47  Geo.  3.  Daniel  Collyer,  the  son  of  the  testator,  died  with- 
out executing  the  power  of  appointment  limited  to  him  by  the 
will.    The  question  for  the  opinion  of  the  Court  was,  whether 
by  the  several  deeds  of  the  9th  and  10th  February,  1807,  and 
the  3d  and  4th  November,  1 809,  and  the  recoveries  suffered 
in  Hilary  Term,   47  Geo.  3,  Hilary  Term,  50  Geo.  3,  and 
Michaelmas  Term,  51  Geo.  3,  the  estates  tail  of  the  four 
sons  of  Daniel  Collyer  the  devisee  for  life,    in   the  will  of 
Daniel  Collyer  the  testator,  of  the  19th  April,  1773,  and  the 
remainders  over  created  by  that  will  were  effectually  barred. 
If  the  Court  should  be  of  opinion  that  they  were  so  barred! 
then  the  verdict  found  for  the  plaintiff  was  to  stand,  but  if 
they  should   be  of  opinion   that  they  were   not   effectually 
barred,  a  verdict  was  to  be  entered  for  the  defendant. 

The  case   came  on  for  argument  on  a  former  day  in  this 
term,  when 

Mr.  Serjt.  Bosanquet  for  the  plaintiff,  submitted  that  the 
only  question  was,  whether  at  the  time  the  last  recovery  was 


(a)  5  Term  Rep.  llg  b)  Id.  110,  n.  (c)  1  Mod.  110.- 

(d)  Page  6.  (e)  Page  f  6. 
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suffered,   in  which  William  Collyer  was  the  vouchee,   there        1021. 

was  a  sufficient  estate  remaining  to  make- a  good  tenant  to 

the  practpe.  v. 

The  objection  raised  by  the  defendant  to  the  title  of  the  Mx*°"1 
estate  is,  that  the  effect  of  the  two  former  recoveries  was  to 
draw  the  entirety  of  the  estate  oat  of  the  tenant  to  the  prtzcipe* 
so  as  to  leave  nothing  to  him  in  the  last.  But  all  the  re> 
coveries  are  equally  good,  and  have  the  effect  of  barring  the 
estates  tail,  as  at  the  time  they  were  suffered,  there  was  a  suf* 
ficient  estate  in  each  of  the  tenants  to  the  practpe  to  support 
them.  The  only  ground  on  which  they  may  be  -attempted 
to  be  impeached  is,  that  they  must  be  construed  strictly 
as  real  actions,  but  that  is  not  so,  for  Lord  Kenyon,  in 
the  case  of  Roe,  d.  Crow  v.  Baldwert  (a),  said,  that  "the 
Court  could  not  enter  into  the  forms,  of  a  recovery; 
they  are,  perhaps,  inexplicable;  but  they, must  be  taken 
as  a  mere  mode  of  conveyance  by  a  tenant  in  tail,  and  ought 
so  to  be  considered  in  all  respects :  and  that  it  was  so 
considered  in  Martin,  d.  Tregonmell  v.  Strachan  (£),"  where 
Lord  Chief  Justice  Lee  said,  "  at  common  law  upon  an 
estate  tail  (which  was  a  fee-simple  conditional),  a  remainder 
could  not  be  limited  over,  because  but  a  possibility:  but 
the  statute  de  donis  makes  an  estate  tail ;  and  a  recovery  is 
an  inherent  privilege  in  that  estate,  which  was  never  taken 
away  by  the  statute.  The  law  takes  it  as  a  conveyance 
except  out  of  the  statute,  as  if  he  were  absolutely  seised  in 
fee ;  and  this  is  by  construction  of  law ;  and  so  it  is  ex* 
pressly  declared  by  Lord  Hale  (c),  and  so  is  Popham  (d% 
which  shews  that  common  recoveries  are  considered  as  con- 
veyances by  tenant  in  tail;  for  if  they  were  considered  as 
real  recoveries,  and  not  as  conveyances,  all  charges  and  in* 
cumbrances  made  by  tenant  in  tail  would  be  gone."  So,  in 
Pigott  on  Recoveries  (e),  is  is  said,  that  "  common  recor 
veries  are  now  become  common  assurances  of  land,  and 
therefore  are  favoured  by  the  Judges,  and  the  intent  of  thcr 
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1821.        parties  respected  and  supported  as  far  as  may  be ;  and  thai 
"^^        a  fine,  recovery,  and  deed  to  lead  the  use,  are  all  but  ooe 
v.  conveyance   though   they  have  several  operations/9      If  t 

person  be  tenant  in  tail  of  a  moiety,  and  suffer  a  recovery 
of  an  entirety,  such  recovery  shall  operate  only  as  to  the 
part  to  which  he  was  entitled.  In  The  Marquis  of  Win- 
chester's case  (a),  it  was  held,  that  if  there  be  two  joint* 
tenants  of  a  manor,  and  a  writ  of  entry  of  the  whole  manor 
is  brought  against  one  of  them,  on  which  a  common  re- 
covery is  suffered,  it  will  only  be  good  for  the  moiety  of 
the  person  against  whom  the  writ  was  brought,  but  ras  to 
the  other  moiety,  it  will  be  void  for  want  of  a  tenant  to  the 
praape\  and  it  was  there  said,  that  "  common  recoveries,  as 
much  as  any  benign  interpretation  of  law  will  permit,  ougM 
to  be  maintained,  because  they  are  the  common  assurances 
of  the  land/'  The  same  doctrine  is  laid  down  in  Isekam  v. 
Mortice  (b)  where  it  was  determined,  that  if  one  seised  of  a 
third  part  of  land,  bargains  and  sells  a  moiety,  and  a  conunoa 
recovery  is  suffered  of  a  moiety,  this  is  a  good  recovery  of 
an  entire  third,  and  not  of  a  moiety  of  a  third  part 

The  general  doctrine  as  to  the  effect  of  suffering  a  re- 
covery, where  a  tenant  in  tail  is  entitled  to  part  only,  is 
thus  laid  down  in  Pigott  (c),  "  if  a  man  have  a  moiety  or 
third  part  of  lands,  and  suffer  a  common  recovery  of  the 
whole,  the  moiety  or  third  part  passes,  and  shall  be  to  sock 
uses  as  are  declared  by  the  common  recoveries."  In  Comjpii 
Digest  (d)  it  is  said,  that  "if  one  tenant  in  common  levies  a 
fine,  or  makes  a  feoffment,  &c.  of  the  whole ;  his  moiety 
passes."  Here,  therefore,  the  interest  did  not  pass  out 
of  the  tenant  to  the  pracipe  in  the  last  recovery,  by  the  two 
first,  as  they  merely  tended  to  operate  on  so  much  as  the 
vouchees  were  seised  of  in  tail.  The  periods  at  which 
they  were  suffered  ought  not  to  be  scrutinized,  for  they 
formed  parts  of  one  general  assurance.  Where  a  convey- 
ance consists  of  a  number  of  interests,  of  which  a  re- 
Co)  S  Rep.  3.  ■  (6)  Cro.  Car.  109.  ■  (c)  Page  99.« 
(<2)  Tit.  Estate  K.  8. 
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covety  forms  one,  and  the  various  parts  of  it  are  executed* 
at  different  times,  to  carry  into  effect  the  conveyance* 
or  assurance  of  land,  it  must  be  considered  as  one 
assurance;  and  the  Court  will  so  construe  it.  In  Lord- 
CromweFs  case  (a)  it  is  stated,  that,  u  although  a  bargain 
and  sale,  recovery  and  fine,  be  made,  suffered,  and  le- 
vied at  several  times,  yet  all  of  them,  by  the  mutual  agree-*' 
ment  of  the  parties,  make  but  one  and  the  sarnie  assurance* 
of  one  and  the  same  manor,  according  to  one  and  the  same* 
Original  bargain  aud  contract,  and  therefore  each  of  thenV 
tends  to  perfect  the  bargain,-  none  of  them  to  destroy 
any  part  of  it,  or  to  overthrow  the  true  intent  and  mean- 
ing of  the  parties  in  any  thing,  but  shall  be  taken  as  one 
and  the  same  assurance,  made  at  one  and  the  same  time ;" 
and  it  is  also  said  (6)^  that  "  in  common  recoveries,  the  corn- 
mon  usage  and  inteut  of  the  parties  is  to  be  respected." 

In  Dowmaris  case  (c),  it  was  resolved,  that  an  indenture 
made  after  a  recovery  was  suffered,  was  sufficient  to  direct 
and  declare  the  uses  of  a  precedent  Recovery.  The  case 
of  Havergill  v.  Hare  (d),  is  in  point,  to  shew  that  the  dates 
of  different  instruments,  are  not  to  be  regarded;  for  it  is  there 
said  (e),  that  "  the  law  neither  sees  nor  regards  any  time  but 
the  time  of  the  first  agreement,  notwithstanding  divers  assur- 
ances be  in*  different  times,  and  all  lent  to  perfect  one  as- 
surance ;,  and  by  construction  of  law  they  shall  all  be  said  to 
be  made  at  one  and  the  same  time,  otherwise'  all  assurances 
might  be  shaken."  So,  (f)  that "  the  execution  of  all  things 
executory,  still  hath  respect  unto  the  original  act,  and  that 
variance  in  time  shall  never  destroy  the  original  agreement  be- 
tween the  parties  if  no  mesne  agreement  can  be  proved  to  be  be-« 
tweenlhem  ;  but  that  the  use  shall  be  according  to  the  first  in- 
deutures."  The  principle  laid  down  \\\  Doe,  d.OdiaTnev.  White- 
head^), is  strongly  applicable  to  the  present  question,  where  a 


1821. 


COLLYER 

r. 
MaionV 


(a)  t  Rep.  75. 

850. (e)  Id.  J56.< 

VOL.  V. 


<fr)  Id.  74. (<:)  9  Rep.  10. (d)  3  BaUt. 


•I/)  Id.  257.- 
R  R 


(jg).i  Burr.  704. 


Habon. 
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1821.       tenant  in  tail  conveyed  premises  before  marriage,  but  did  net 
>*^w        levy  a  fine  until  afterwards;  and  it  was  contended,  thai  there 

f^4%9  S   ^S7  0S9 

t>.  had  been  nd  discontinuance :— Lord  Mansfield,  however,  then* 

said  (a),  "  all  was  executory  at  the  time  of  making  the  lease 
and  release,,  which  were  executed  previous  to  the  marriage  j 
and  the  covenant  contained  in  the  release  was  to  levy  a  tine 
thereupon,  in  order  to  carry  them  into  effect ;  all  these  are 
to  be  considered  as  but  one  conveyance ;  and  they  operate' 
as  a  declaration  of  uses;  which  uses  all  arise  out  of  the  fine.* 
In  Lord  Jngksey  v.  Lord  Akham  (6),  where  a  fine  was  levied 
and  a  common  recovery  suffered,  wherein  the  ebntiseewas 
tenant,  but  no  uses  of  the  fine  were  declared ;— it  was  held, 
that  at  the»eomm6n  law,  the  use  was  always  intended  to  be 
to  the  conusee,  and  that  be  was  in  by  the  fine  immediately, 
and  so  that  there  was  a  good  tenant  to  the  pntcipe.  In 
Bushell  v.  Burland  (c),  Lord  Chief  Justice  Holt  said,  *"  if 
a  fiue  is  levied  by  husband  or  wife>  of  lands  which  be 
hath  in  right  of  his  wife,  and  there  is  a  deed  made  at  the 

r 

same  time  to  declare  the  uses  thereof,  and  afterwards  this 
deed  is  lost,  and  then  another  is  made  to  the  same  effect 
and  dated  as  the  first,  that  deed  is  sufficient  to  declare  the 
uses  of  the  fine."  Here,  one  object  only  was  contemplated 
by  the  parties,  tit.  to  bar  the  estates-tail,  and  there  is  no- 
thing to  shew  that  they  intended  that  the  two  former  reco- 
veries should  operate  so  as  to  leave  no  sufficient  estate  in 
the  tenant  to  the  praecipe  in  the  last.  The  terms  of  all  the 
recoveries  were  the  same,  and  the  uses  were  reserved  in  the 
same  manner,  and  it  is  therefore  quite  clear  that  the  estates* 
tail  in  the  vouchees  were  well  barred,  and  consequently  there 
can  be  no  objection  to  the  title  of  the  estate  in  question. 

Mr.  Serjt.  Lens,  contrd. — It  is  not  necessary  to  attempt 
to  disturb  the  cases  which  have  been  cited  for  the  plaintiff, 
nor  object   to  the  principles  therein  contained,  as  they  are 

(«)  JBnrr.  71*.— ~(b)  2  Salk.  676.    S.  C.  Cat.  Temp.  Holt,  7S3, 
11  Mod.  210.    Gilb.  Rep.  16— («)  Cas.  Teaip.  Holt,  735. 
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inapplicable  to  the  present  question,  which  is  not  the  case 
of  one  conveyance  consisting  of  different  parts,  hut  the  last 
recovery  is  of  itself  a  separate  and  distinct  instrument,  and 
was  intended  by  the  parties  so  to  be.  As,  therefore,  the  en- 
tirety of  the  estate,  passed  by  the  two  first  recoveries,  it  must 
follow,  that  the  tenant  to  the  jwwctpe  in  the  last,  bad  no  estate 
^whatever,  and  it  is  therefore  an  imperfect  attempt  to  effec- 
tuate that  which  ought  to  have  been  done  to  complete  the 
intention  of  the  parties.  The  principle  laid  down  by  Lord 
Kenyon,  in  Roe,  d.  Crow  v.  Baldwere,  that "  the  Court  will 
not  apply  to  a  recovery  those  strict  rules  which  govern  real 
actions  in  other  cases,19  is  perfectly  consistent  with  the  pre- 
sent question ;  for  here,  the  whole  of  the  foundation  of  the 
latter  recovery  was  gone,  and  it  is  therefore  inoperative  and 
▼old.  The  doctrine  cited  from  Corny*9*  Digest,  does  not  ap- 
proach this  case,  as  all  the  interest  of  the  tenant  to  the  preo- 
cipe,  in  the  last,  had  been  conveyed  and  operated  on,  by  the 
two  former  recoveries.  Each  of  the  sons  of  the  devisee  had 
en  interest  in  entirety;  it  would  have  been  altogether  dif- 
ferent if  each  had  possessed  an  individual  or  separate  share. 
Bo,  the  case  of  Doe,  d.  Odiarne  v.  Whitehead  is  inapplicable 
-to  the  present,  as  all  the  instruments  were  there  considered 
as  branches  of  die  same  conveyance,  and  the  arguments  were 
founded  on  Seymour's  case  (a),  but  the  Court  drew  a  dis- 
tinction, and  observed,  that "  the  bargain  and  sale  there  was 
totally  unconnected  with  the  fine."  So,  here,  the  last  re- 
covery is  altogether  independent  of  the  two  former.  Lord 
Anglesey  v.  Lord  Altham,  stands  on  its  own  peculiar  ground, 
and  that  of  Bushell  v.  Burland  is  referable  to  the  same 
point.  Here,  new  recoveries  may  be  now  suffered,  and 
as  the  forms  required  by  the  testator  have  been  violated; 
the  estates-tail  are  not  well  or  sufficiently  barred,  and  the 
defendant  therefore  cannot  be  compelled  to  complete  his 
purchase. 


1821. 


Colly  Eli 

r. 
Hasom.. 


(«)  10  Rep.  95.  S.  C.  t  Barr.  708,  n. 


Mamom. 
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1821.  Mr.  Serjt  Bosanqutt,  in  reply. — No  authority  has  beta 

^^^         cited  for  the  defendant,  io  contradiction  of  the  doctrine  bid 

Coi.LYBR  . 

«.  down  in  those  cases  which  have  been  relied  on  for  the  pon- 

tiff, and  which  tend  to  shew  that  a  recovery  k  now  to  be 
considered  as  a  common  assurance,  to  enable  a  tenant  in  tal 
to  convey  what  be  otherwise  could  not  do.      A  recover/ 
without  a  voucher  must  be  considered  as  a  nullity,  and  cat 
have  no  effect  whatever.    The  precise  time  when  the  dee* 
were  executed  is  immaterial,  for  in  Goodrigki,  d.  Burfoa  r. 
Jtigby  (a),  it  was  decided,  that  though  the  deeds  to  auke 
a  tenant  to  the  precipe  be  not  executed  until  after  the  exe- 
cution of  the  writ  of  seisin,  still,  a  recovery  is  good  aader 
the  14  Geo.  £.  c  30,  if  the  deeds  be  executed  in  the  Tern 
in  which  the  recovery  is  suffered    That  has  in  substance 
been  complied  with  in  the  present  case  ;  and  as  it  was  said 
in  Cram  wets  case  (6),  that  "  conveyances,  which  are  used 
for  common  assurances  of  land,  shall  be   expounded  sad 
construed  according  to  common  allowance,  without  pryng 
into  them  with  eagles*  eyes;"  the  Court  will   not  consider 
it   necessary  that   recoveries  must  be   conducted  and  com- 
pleted according  to  certain  ceremonies  and  solemnities  wits 
analogy  to  the  proceedings  in  real  actions,  but,  on  the  con- 
trary, will  hold,  that  all  the  different  parts  of  a  recovery  are 
to  be  taken  as  one  entire  transaction,  and  will  therefore  lead 
their  assistance  in  giving  it  full  effect. 

Cur.  eoV.  vmlt. 

Lord  Chief  Justice  Dallas  on  this  day  delivered  the 
judgment  of  the  Court  as  follows : — 

rlli is  was  an  action  of  assumpsit  brought  upon  a  contract 
for  the  sale  of  an  estate,  which  was  defended  on  the  "round 
of  a  defect  io  the  plaintiff  s  title.  At  the  trial,  a  verdict  was 
found  (or  the  plaintiff,  subject  to  a  special  case.  [Here  his 
Lordship  stated  the  substance  of  the  case.] 

(«)  5  Term  Rep.  ir?.  S.  C.  S  Hen.  Blac.  4d. --(*)  •  R*p.  74. 
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The  objection  to  the  title,  which  has  been  insisted  upon        1821. 
in  the  argument  on  behalf  of  the  defendant,  is,  that  the     ^l^TTl- 
recovery  last  suffered,  in  which   William  Cdllyer  was  the  *. 

vouchee,  had  ho  operation  to  bar  his  interest  as  tenant 
in  tail,  because  it  is  said,  that  when  that  recovery  was 
suffered,  George  Kinder  ley,  the  tenant  to  the  pracipe, 
had  no  estate  remaining  in  him ;  for  it  is  contended,  that 
the  whole  of  the  estates  which  were  conveyed  to  him  by  the 
deeds  of  1807  and  1809,  were  respectively  divested  and 
taken  out  of  him  by  the  recoveries  before  suffered  in  pur- 
suance of  those  conveyances. 

The  general  principles  applicable  to  fines  and  common 
recoveries,  considered  as  recognized  modes  of  conveyance, 
appear  to  have  been  settled  by  several  cases,  many  of 
which  have  been  cited  at  the  bar.  In  the  language  of  Lord 
Chief  Justice  fVillcs,  in  delivering  the  opinion  of  the 
Judges  in  the  House  of  Lords  in  Martin,  d.  Tregonwell  v. 
St  radian  (a),  "  they  are  to  be  considered  only  as  common 
assurances,  and  not  at  all  as  real  transactions.  They  are 
conveyances  on  record,  invented  to  give  a  tenant  in  tail  an 
absolute  power  to  dispose  of  his  estate,  as  if  he  were  tenant 
in  fee-simple."  The  intent  of  the  parties,  is  the  principle  on 
which  their  operation  is  to  be  construed.  It  is  admitted, 
that  if  the  four  sons  of  Daniel  Collyer,  the  tenant  for  life, 
had  each  a  distinct  fractional  interest  as  tenants  in  tail  in 
remainder,  (for  example,  if  each  had  been  tenant  in  tail  in 
remainder  in  one  undivided  fourth  part),  then  the  recoveries 
in  which  they  were  respectively  vouched,  though  purporting 
to  be  levied  of  the  entirety,  would  only  have  operated  on 
their  respective  fractional  interests,  and  would  not  have  di- 
vested the  tenant  to  the  praecipe  of  the  remaining  fractional 
parts  of  the  freehold,  to  which  the  interest  of  the  vouchees 
did  not  extend. 

We  are  of  opinion,  that  the  same  principle  applies  to  the 
recoveries  which  have  actually  been   levied.     For  although 

(a)  Willes'  Rep.  418.  451. 
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the  interest  of  each  of  those  tepants  in  tail  was  of  a  peculiar 
kind,  .and  in  a  certain  sense  may  be  considered  as  extending 
to  the  entirety ;  yet,  it  did  not  exhaust  the  entirety,  but  still 
left  an  interest  in  each  of  the  others,  who  were  not  vouched. 
This  interest  of  the  others  was  not  intended  to  be  affected ; 
and  we  think  was  not  affected,  and  consequently  that  so 
estate  of  freehold,  co-extensive  with  such  unaffected  interest, 
remained  in  the  tenant  to  the  precipe,  and  was  sufficient  to 
support  and  give  validity  to  the  last  recovery. 

Judgment  for  the  plaintiff. 


Monday, 
J  one  4. 


Stafford  v.  Hamstok. 


A  decree  by  This  was  an  action  of  trespass  for  seizing  and  taking  the 

sionere  of  plaintiff's  goods,  and  detaining  them  until  she  paid  a  sum  of 

oondu^ve1101  moneJ  ln  ordcr  to  regain  their  possession.    The  defendant 

against  a  party  pleaded,  first,  Not  Guilty;  secondly,  a  general  justification 

the  payment  under  the  authority  of  the  Commission  of  Sewers,  in  force  at 

who  reside?0  ^e  ^me  when,  &c.  and  that  the  property  was  taken  as  a  tax 

within  the  dis-  assessed  by  virtue  of  the  said  Commission,  and  according  to 

tnct  over  J  \° 

which  they  the  statute  of  sewers,  23  Hen.  8.  c.  5.;  thirdly,  a  justifica- 
tion ;  hot  »nch  tion  similar  in  terms  to  the  second,  under  lii  Geo.  iii. ;  and 
prove  ufan  k*tly,  a  justification  under  the  authority  of  the  Commission 
action  of  tret.  Qf  Sewers,  in  force  at  the  time  when.  &c«,  by  the  statute  of 

pass  brought 

by  him  against  sewers,  23  Hen.  8.  and  the  several  other  statutes  relating 

thereto.    The  plaintiff  added  a  similiter  to  the  first  plea,  and 
replied  de  injuriA  to  the  three  others. 


At  the  trial  of  the  cause,  before  Lord  Chief  Justice  Delias, 


collectors  of 
the  rates,  for 
taking  his 

?[oods  to  satis - 
y  such  rate, 
that  he  de- 

nefit  from  the    **  Westminster,  at  the  Sittings   after  the  last  Michaelmas 
"*??*? 'h"  h  Term,  the  Jury  found  a  verdict  for  the  plaintiff,  with  no- 
assessment 

w as  made — and  such  evidence  having  been   rejected  at  XmPriuM,  the  Com  t 
granted  a  new  trial. 


spe< 
the 


IX  TH*  SBCON*  TEAK  O*  OJD.  IT. 


lUt. 


tLuitToa* 


•abject  to  the  opinion)  of  tbe  Court  on  the 
firitowiag  case : — Tbe  plaintnf  b  tbe  owner  of,  mm!  resident     STArronn 
in  *  bona*  adjoining  the  high  rood,  Kmightshridge,  in  tbe 
pari*  ofSMtAftr^,  in  tbe  cky  of  Wettmmtttv;  tbe 
aWnwilsnt  is  ooe  of  tbe  collectors  of  the  CoeaaainnxMers  of 
Sewers  for  die  district  in  which  tbe  plaintiff's  boose  is  situate, 
end  took  tbe  goods  which  ore  tbe  subject  of  tbe  present 
action,  as  a  distress,  by  virtue  of  a  warrant  duly  executed 
by  such  Commissioners,  who  bad   holden  a  Commission  of 
Sewers  for  the  city  and  liberty  of  Westminster,  and  the  pre- 
cincts thereof,  and  for  tbe  parish  (among  others)  of  Saint 
Margaret,  Westminster,  on  tbe  8th  Amgrnt,  1817,  at  which 
the  Jury  presented,  among  other  things,  that  theretofore,  the 
Commissioners  had  laid  ont  and  expended  divers  sums  of 
money,  in  cleansing,  embanking,  and  repairing  a  sewer  in 
that    parish;  and  that  tbe  charges  thereof,  and  also    the 
charges  of  all  other  works,  and  of  all  incidental  expencet 
necessarily  incurred,  and  to  be  incurred,  in  and  about  the 
said  sewer,  ought  to  be  borne,  paid,  and  defrayed  by  the 
several  persons,  owners  or  occupiers  of  messuages,  lands,  &c. 
whose  rain  and  waste  waters  descending,  issuing,  and  falling, 
have  passed  and  ought  to  pass  through  the  said  common 
sewer  into  the  river  Thames,  proportionably,  and  according 
to  their  respective  interests  in  the  said  messuages,  &c.  and 
to  the  several  yearly  rents  and  profits  thereof,  as  the  said  ap- 
teral rents  and  profits  were  thereinafter  added  to  the  re* 
spective  names  of  the  respective  owners  or  occupiers,  in 
three  separate  and  distinct  levels ;  and  in  the  first  level  (vis. 
the  parish  of  Saint  Margaret,  Westminster),  the  plaintiff  was 
rated  at  300/.    The  Court  of  Sewers  then  made  a  decree, 
by  which  it  was  adjudged,  that  a  rate  or  assessment  should 
be  charged  upon  die   several  lands,  messuages,  &c.  within 
the  district  of  or  receiving  benefit  from  the  said  sewer,  men- 
tioned and  comprized  in  the  said  presentment,  at  6d.  in  the 
pound.     In  the  year  1819,  another  presentment,  decree,  and 
rate  were  made,  similar  to  the  above* 
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1821.  These  several  presentments!   decrees,   and    rates,  beiaj 

8  affo'        proved,  and  also  that  the  plaintiff's  house  was  withip  |fce 
v.  district  comprised  in  them,  and  that  she  had  refused  payment 

of  the  sum  rated,  after  due  notice  and  demand ;— the  plain- 
tiff offered  evidence  to  prove  that  she  derived  no  benefit 
whatever  from  the  sewer  in  question.  The  defendant  ob? 
jected  to.  the  admission  of  such  evidence,  on,  the  ground, 
that  as  the  plaintiff's  bouse  was  situate  within  the  district 
to  which  the  jurisdiction  of  the  Commissioners  of  Sewers  for 
the  city  and  liberty  of  Westminster  is  extended  by  the  statute 
xlvii  Geo.  iii.  c.  vh.  she  was  liable  to  the  ,ra,te,  and  that.  the 
presentment  and  decree  were  conclusive,  against  hen 

The  question  for  the  opinion  of  the  Court  was,  whether 
such  evidence  were  admissible  or  not.  If  they  should  be 
of  opinion  that  it  was,  a  new  trial,  was  to  be  granted,  but  V 
they  should  be  of  opinion  that  such  evidence  was  not  ad- 
missible, a  nonsuit  was  to,  be  entered. 

The  case  came  on  for  argument  on.  a  former  day  in  this 
Term,  when. 

Mr.  Serjt.  Hullock,  for  the  plaintiff,  submitted,  that  die 
only  question  was,  whether  a  person  whose  house  is  situate 
within  a  parish  or  district  where  an  assessment  is  made,  bj 
Commissioners  for  a  sewer's  rate,  is  liable  to  pay.  such  as-, 
sessment,  if  he  derive  no  benefit  from  the.  sewer  in  respect 
of  which  the  assessment  is  made  ?  The  maxim,  qui  seutit 
commodum,  debet  et  onus  sentiref  is  particularly  appli- 
cable to  the  present  point.  The  proceedings  of  the  Com- 
missioners are  restrained  and  regulated  by  the  statute 
£3  Hen.  8.  c.  5.  and  their  jurisdiction  extends  only  over 
persons  who  derive  benefit  from,  the  sewers,  and  not 
over  those  who  derive  no  benefit,  but  merely  reside  with- 
in the  district  over  which  they  may  have  die  superintend- 
ance   or  coutroul.      It    appears   from  Keighley's   case(a)K 

(«)  10  Rep.  139.         * 


Hamsto*. 
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that  if  the  damage  done  were  of  such  a  nature  that  pri-  1821. 
▼ate  individuals,  who  were  bpund  to  repair  walls  or  a^T* 
bank^,  could  Hot  guard  against  the  accident,  and  a  com-  m  «• 
mission  issued  to  enquire  who  was  to  suffer  any  loss  or 
damage,  they  were  to  contribute  to  the  repairs ;  but  if  it 
were  such  that  care  could  prevent,  then  the  expence  was? 
to  be  borne  by  those  who  were  bound  to  repair.  In  Cal- 
lis  on  Sewers  (a),  it  is  said,  that  "  persons  who  have  the 
vsux  rei,  should,  before  others,  be  bound  and  tied  to  the 
repairs  of  such  things  whereof  they  have  peculiar  and  se- 
veral profits  and  use  of  more  than  others  have."  So,  it  is 
said  (b),  that  "  if  in  the  case  of  sewers,  a  township  should  be 
taxed,  yet  that  this  tax  could  not  be  taken  or  levied,  but  only 
of  such  as  had  grounds  within  the  charge,  which  bald  good 
by  the  repair,  or  might  have  hurt  by  the  neglect  thereof."  ft 
is- likewise  said  (c),  that"  the  statute  extends  itself  lo  reach 
every  man  that  hath  grounds  lying  within  the  level,  and  which 
partake  of  the  good  which  the  defences  bring  to  them,  to 
be  contributable  to  the  charge."  So*  (rf),  "  if  a  new  sewer 
is  to  be  cast,  the  Commissioners  must  lay  the  charge  on  the 
level  which  is  to  take  benefit  thereby,  as  well  for  the  new' 
building  thereof,  as  with  the  maintaining  of  it."  So,  it  is 
stated  (i),  that  "  where  the  draining  of  superfluous  waters-  in 
S.  appears  to  be  only  commodious  for  5.  and  that  I).  another 
town  had  no  good  thereby;  and  it  appears  also,  that  by  thfe 
repairing  of  the  ancient  sewer  in  X).  that  town  only  had  benefit 
thereby ;  therefore  to  assess-  S.  to  repair  in  D.  and  Z)!toJ  con- 
tribute to  S,  where  there  could  be  no  benefit;  is*  directly 
against  the  letter  and  sense  of  the  law  of  sewers ;  out  herein; 
that  either  of  them  ought  to  have  been  af  charge  with  that} 
by  which  it  took  benefit,  and  not  otherwise."  And  again 
it  is  laid  down  (J')f  that  "  the  words  of  the  statute  are  in 
effect, '  and  all  such  which   reap  profit  or  sustain  damage; 

(<$)  2nd  edit,  page  121. — « (6)  Id.  125. — (c)ld.  129. 

(d)  Id.  148. (<r)  Id.  151. {/  )  Id.  522. 
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•hail  be  assessed.'  ■».  Here,  however/ it  has  been  mid,  tbtt 
the  statutes  xlvij  Geo.  iii^#c».  !•  e*  viLand  lii  Geo.  iii.  e.xk 
i.  viii.  extend  the  jurisdiction  of  the  Commissioners ;.  bat  the 
farmer  gives  them  no  additional  power  to  subject  a  person  to 
be  assessed,  unless  he  derives  an  advantage,  or  is  capable  of 
receiving  an  iiyury  from  the.  repair  or^on-repair  of  the  sewer. 
That  statute  merely  defines  the  limits  within  which  the  Com- 
missioners for  the  city  and  liberty  of  Westminster  shall  have 
jurisdiction  over  persons  who  receive  benefit,  but  thecosti 
of  repairs  are  to  be  bortie  es  was  directed  by  the  former 
statutes.  That  of  Iii  Geo.  iii.  is  wholly  inapplicable  to  the 
present  question,  as  it  merely  empowers  the  Commissioner*  of 
Sewers  for  Westminster  to  purchase  a  messuage  and  premise! 
for  holding  their  meetings,  end  to  borrow  or  raise  money  by 
way  of  annuity.  Iq  Masters  v.  Scroggs  (a),  it  Was  decided 
.that  the  Commissioners  of  Sewers -could  not  assess  a  peraoe 
in  respect  of  drains  which  communicated  with  other  drains 
that  fell  into  the  great  sewer,  unless  it  appeared  that  he 
was  likely  to  be  benefited  by  the  works  done  upon  the  sewer; 
and  here,  evidence  was  offered  to  prove  that  the  plaintiff  de- 
rived no  benefit  whatever  from  the  sewer  in  question,  and  ft 
does  not  appear  that  the  drains  of  her  bouse  had  any  com- 
munication with  it*  That  evidence,  if  it  had  been  admitted, 
would  have  been  a  complete  answer  to  the  present  action,  for 
in  Dore  v.  Gray  (6),  Mr.  Justice  Buller  drew  the  line  for  the 
jurisdiction  of  the  Commissioners  to  be  this,  viz.  "  where  it  is 
stated  that  the  party  over  whose  land  the  work  is  done,  is,  or 
is  likely  to  be  benefited  by  it :  if  he  be  so,  that  is  sufficient 
to  give  them  jurisdiction/'  In  Netherton  v.  Ward  (c),  the 
question  was,  whether  a  tenement  situate  in  a  dock  yard  wai 
liable  to  be  rated  to  the  sewers,  and  it  was  held,  that  as  a  bene- 
fit was  derived  from  the  sewer  by  the  occupier,  he  was  liable 
to  such  rate.    These  cases,  therefore,  have  beeu  determined  oa 


(a)  3  Maul.  &  Selw.   447.—  (b)  t  Term  Rep.  S66.« 
Aid.  *1. 


»  3  Barn.  & 
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the  principle,  that  a  party  is  liable  to  be  rated,  not  because  he       1821. 
merely  resides*  within  the  jurisdiction  of  the  Commissioners,  but 


because  he  has  derived,  or  is  .likely  to  derive  a  benefit  from  the  «. 


•ewer  for  which  he  has  been  rated.  If  this  bo  so;  the  Com- 
anisskmers  cannot  assume  a  jurisdiction  by  rating  a  person 
who'dertves  no  benefit  from  the  *ewer  for  which  the  rate  is 
imposed ;  and  even  if  his  consent  to  the  assessment  were  given, 
it  would  not  confer  a  jurisdiction  where  the  proceeding  b 
-coram  non  judice ;  for  in  Brown  v.  Compton  (a),  where  the 
statute  37  Geo.  3.  c.  IIS,  authorised  Justices  of  Peace  at 
the  first  or  second  General  Quarter  Session  or  General  Ses- 
sion to  be  holden  after  the  passing  of  that  act,  or  some  ad* 
jourmnent  thereof,  to  discharge  insolvent  debtors  under  cer- 
tain circumstances ;  and  the  Justices  in  S.  at  an  adjourned 
Session,  held  just  after  the  act  passed,  the  adjournment 
being  of  a  Session  holden  before  the  act  passed,  ordered  the 
keeper  of  the  sheriff's  prison  to  discbarge  an  insolvent— 4t 
was  held,  that  the  adjourned  Session  had  no  jurisdiction,  and 
that  the  officer  was  not  justified  in  obeying  the  order  of  such 
Session.  It  is  therefore  perfectly  clear,  that  if  a  Court 
not  having  jurisdiction,  order  an  officer  to  do  an  act,  and 
the  officer  obeys  the  order,  he  is  not  justified  in  so  doing. 
The  case  of  Brittain  v.  Kinnaird  (b)  does  not  affect  the 
present,  as  there  the  magistrate  had  jurisdiction,  and  it  was 
held,  that  his  conviction  was  conclusive  evidence  of  the 
facts  stated  in  it,  if  it  were  a  legal  instrument,  and  no  de- 
lect appeared  on  the  face  of  it.  Here,  however,  the  pre- 
sentment and  decree  shew  that  the  -Commissioners  have 
exceeded  their  jurisdiction,  as  those  instruments  pointed 
out  what  persons  should  be  deemed  liable  to  the  assess- 
ments. The  jurors  presented,  that  the  charges  of  repairing 
die  sewer  ought  not  to  be  borne  generally  by  the  persons 
within  the  level  or  jurisdiction  in  which  the  plaintiff  was 

(a)  8  Term  Rep.  424.  (6)  Ante,  vol.  iv.  page  50, 
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fated,  but  by  the  several  persons,  owners  or  occupiers,  whose 
rain  and  waste  waters  htwe  passed  and  ought  to  pass  through 
the  sewer.  The  defendant,  therefore,  should  have  shewn 
that  such  rain  and  waste  waters  passed  from'  the  plaintiff's 
.house  through  the  sewer  in  question,  but  he  has  merely  stated 
that  it  was  situate  within  the  jurisdiction  of  the  Commission- 
ers. By  the  decree,  the  rate  was  to  be  charged  upon  the  se- 
veral messuages  within  the  district  of,  or  receiving  benefit 
from  the  sewer.  Although  a  person  residing  within  the  dis- 
trict, may  by  possibility,  derive  an  advantage  from  the  sewer, 
still,  it  does  not  render  him  liable  to  be  rated,  unless  he  re- 
ceives a  benefit  by  his  waste  waters  being  carried  off  thereby. 
.Whether,  therefore,  the  plaintiff  received  an  actual  benefit 
from  the  sewer  at  the  time  she  was  rated  for  it,  or  not,  is  the 
only  question,  and  which  ought  to  have  been  submitted  to  the 
Jury.  As  therefore,'  the  statutes  relative  to,  as  well  as  the 
Commission  of  Sewers  itself,  confined  the  jurisdiction  of  the 
Commissioners  to  rate  those  persons  only  who  derived  a  be- 
nefit from  the  sewer  on  account  of  which  the  assessment  was 
made,  and  as  the  presentment  and  decree  have  been  so 
framed,  and  are  in  terms  confined  to  persons  of  that  de- 
scription, the  plaintiff  ought  not  to  have  been  excluded  from 
shewing  whether  she  had  received  a  benefit  from  the  sewer 
in  question  or  not,  and  therefore  the  exclusion  of  that  evi- 
dence rested  on  no  warrantable  or  legal  foundation. 


Mr.  Serjt.  1'addy,  contra. — The  case  of  Brittain  v. 
Kinnaird  does  not  approach  the  present  question,  which  is 
confined  to  whether  the  evidence  tendered  by  the  plaintiff  at 
the  trial,  was  admissible  or  not.  From  the  time  of  the 
passing  of  the  statute  23  Hen.  8.  to  the  present,  it  is  quite 
clear,  that  persons  who  reside  within  the  district  are  liable 
to  be  assessed  on  that  ground  alone,  and  that  those  wbo 
reside  without  it,  are  equally  liable,  if  they  derive  a  be- 
nefit from  the  sewer  in  respect  of  which  the  assessment 
is   made.      The  Commission  of    Sewers   was    established 
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for  the   purpose  of  giving  a  general  benefit   by  drainage,        1821* 
aud  it  would  be  extremely  difficult  for  the  Commissioners 


to  shew  a   particular   benefit,   for  if  it  were  so,  it  wouM  v. 


impose  on  them  the  task  of  proving  that  every  person  within 
their  district,  was  either  an  owner,  or  occupier  of  the  premises 
for  which  he  was  assessed.      A  person  may  derive  no  par- 
ticular  benefit   from  an  embankment   being  made  against 
the  sea,  still,  he  would  be  liable  to  contribute  to  the  repair- 
of  such  embankment.     Previously  to  the  passing  of  the  sta- 
tute 23  Hen.  8.  a.  writ  or  commission  was  granted,  giving 
jurisdiction  to  the  Commissioners    either  over   those   who 
resided   within    their   district,  or  those  who   might    derive 
a    benefit  from    the   erection  of   a   sewer,    or    sustain  an 
injury  from  the  want  of  it*      In  Registrum  Brevium(a), 
the  commission  is  in  these  terms,  viz.  "  assignavimus  vqs  ad 
supervidendum  zcallias,  fossata,  gutteras,  sewer  as,  ftc.  et  ad 
inquirendum  per  quorum  defectum  hujusmodi  damna  contige- 
rint  ibidem,  et  qui  terras  vel  ttnementa  ibidem  tenent  sua 
commuuiana  pastura  (tut  piscaria  in  partibus.  Mis  vel  etiam 
defectionem  commodum  et  salvationem  s$u  etiam  damnum  per 
trencheas  pradictas  sustinent  vel,  sustinere  poterint"    So,  by 
the  statute,  the  Commissioners   are   authorised    to  enquire 
through  whose  default  any  damages  may  have  happened,  and 
who  holdeth  any  lands,  or  may  have  any  hurt,  loss,  or  die* 
advantage  by  any  impediments  and  annoyances ;  and  that  all 
those  persons  might  be  assessed.     The  terms,  therefore,  of 
the  writ,  as  well  as  the  statute,  are  both  in  the  disjunctive. 
In  Masters  v.ScroggSj  it  appeared  that  the  plaintiff  Vhouseu 
was  not  situate  within  the  jurisdiction  of  the  Commission- 
ers by  whom  the  assessment  was  ordered  to  be  made..  It.  there-r 
fore  might  be  necessary  to  shew  that  he  had  received  a  bene* 
fit,  a£  he  resided  out  of  the  district  for,  which  he  was  charged. 
The  slat.  3  Jac.  1.  c.  14.  provides,  that  "  all  walls,  sewers/ 
water-courses,  &c.  within  the  limits  of  two  miles. of  Lonr 

(o)  Page  127  b.   De  IVaUiis  et  Fossatis,  Sfc.    See  also  Fitzhcrbcrl's 
Natura  Brettum,  113. 
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1821;       Am,  shall  bt  subject  to  the  Commission  of  Sewer*,  tod  to  al 
^^^        the  statutes  relative  thereto/'  and  in  Matter*  t.  Scrvggt  it  ws* 
9.  stated,  that  the  plaintiff's  house  was  above  two  miles  fa* 

the  boundaries  of  the  city  of  London*    It  also  appears,  from 
Dort  v.  Gray,  that  the  plaintiff's  house,  and  the  place  where 
the  work  on  the  sewer  for  which  the  ■asessrautt'  was  made} 
had  been  done,  were  about  two  mites  from 'the  city.     So,  tU 
doctrine  laid  down   in*  Cftflss   as'to  the  taw  rei,   applies 
only  to  persons  who  may  be  resident  without  ther  district; 
bat  if  they  reside  within  it/  it  is  not  fcecessary  to  shew 
sueh  use  or  enjoyment.    So,  also,  in  page  125,  that  write 
merely  states  how  a  township  should  be  taxed.     With  respect 
to  the  reference  made  to  page  129,  it '  only  relate*  to  tithes, 
in  which  case  it  was  stated,  that  the  statute  extends  itself 
to  reach  every  man  that  hath  grounds    lying  wiAmtte 
level.    It  must  therefore  be  presumed,  'that  everyone  re- 
siding within  the  district  of  the  Commissioners,  receives  a  be* 
nefit  •  so  as  to  render  him  liable- to  the  assessment  imposeA 
[Lord  Chief  Justice  Dalkts. — The   distinction  now  taken 
appears  to  be,  that  if  lands  are  not  within  the  district,  it  is 
necessary  to  shew  that  the  person  rated  has  or  may  receive  a 
benefit,  but  that  if  he  reside  within  the  district,  it  is  not  ne- 
cessary to  do  so,  as  such  benefit  must  be  implied  from  the  lo- 
cality of  situation.]    Here,  it  was  shewn,  that  the  plaintiff's 
house  was  within  the  district  of  a  particular  level,  all  the  ill- 
habitants  of  which  were  liable  to  be  rated  to  the  sewer,  whe- 
ther they  received  a  benefit  from  it  or  not.  That  the  Commis- 
sioners had  a  competent  jurisdiction  to  make  the  assessment 
cannot  be  denied ;  for  in  Callis  (a)  it  is  expressly  laid  down, 
that "  although  a  traverse  may  be  taken  to  a  presentment  in  the 
Court  of  Sewers,  yet  that  if  the  Commissioners  have  made  a 
decree  thereupon,  then  no  traverse  can  be  taken,  because  a  de- 
cree is  the  final  judgment  of  the  Court,  and- is  a  judicial  act 
which  cannot  be  traversed  and  tried  by  a  jury;"  and  here* 

(«)  Page  S16. 
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the  decree  is  made  io  the  alternative,  charging  those^  having       1831% 

lands  or  messuages  within,  the  district,  or  those,  receiving     ^JT^L^ 

benefit  from  the  sewer.    The  decree  does,  pot  extend,  beyond     m   * 

the  presentment,,  because  it  adjudges  that  the  assessment  be 

charged  upon  thfe  lands  mentioned  and  comprised .  therein* 

If  the  plaintiff,  had  .dented  .no:  benefit  from  the-sewer*  aha 

should  have  made  that  objection*  and  traversed  the*  pre* 

sentment,  bat  it  is  too  late  to  make  itafte*  the  decree,  ami 

more  particularly  so,,  as  the  house*  for  which  shelves*  xhaiged 

is .  situate  witbin  the  district :   the  object  of  the  xlviiGeo.  iiu 

a.  vii.  was  to  make  all  persons  liable  who  resided  wtthiu^itr 

She   might  then  -  either  have  tih  versed,  that  she  *va*  not 

living  within  the  district,  or. that  she  received  no  benefit  fron* 

the  sewer.    The  case  of  Nttherton  v.  Ward  does  *  not  apply* 

to  the  present,'  as  it  merely  turned  on  the  question  whether 

the  occupier  of  a  tenement  in  the  dock  yard  was  liable  **>be> 

rated  to  the  sewers*    Here,  as  the  plaintiff  resided  with  its 

the  district,  she  was  at  all  events  likely  to  be  benefited  by 

the  sewer,  and  evidence  could  not  be  admitted  to  shew  that 

she  bad  derived  no  benefit  from  it. 

Mr.  Serjt.  Hullock  in  reply* — It  has  been  contended  far 
the  defendant,  that  under  the  Commission  of  Sewers,  and  on 
the  construction  of  the* statute  23  Hen.  6.  c.  5.  the  mere  ret. 
sidcnce  of  a  party  within  a  particular  district^  subjects  him 
to  be  assessed  to  die  rate,  but  no  authority  or  dictum  has 
been  cited  in  support  of  that  position*  On  the  contrary; 
it  is  stated  in  Callis  (a),  that  "  it  may  be  objected,  that 
if  a  town  or  hundred  may  be  jointly  taxed,  then  it  might 
so  come  to  pass,  that  one  man's  goods  which  had  no  grounds 
subject  to  the  charge,  and  which  could  not  reap  nor  take  any 
hurt  thereby,  might  come  to  be  distrained  for  the  whoM 
tax,  rate,  or  sess  of  the  town;  and  another  man  which 
bad  great  quantities  of  grounds   there  subject  to  danger, 

(«)  Page  1*4. 
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jnight  escape  free;  and  therefore    such  exposition  to  bitf 
made  of  the  said  law,  was  not  within  the  rule  and  compass 
of  equality."    So,  also,  it  is  laid  down  (a),  that  "  if  a  town 
be  assessed  in  the  tax,  and  the  collector  doth  distrain  the 
goods  of  a  man  of  the  town  who  was  not  chargeable  thereto, 
that  party  may  have  and  take  his  action  of  trespass  against 
the  distrainee  and  collector,  for  that  he  at  hia  peril  must 
look  well  to  it,  that  he  whose  goods  were  taken:  were  subject 
to  the  charge;"  and  the  Year  Book,   11  Hen.  4«  foL35.b 
cited  in  support  of  that  position.  "  So,  in  the  case  of  sewers, 
U  the  goods  of  one  which  were  not  subject  to  the  tax  a*  as- 
sess imposed,  were  taken,-  he  might  have:  his  action- o£  tres- 
pass; against  the  distrainer,  and  recover  damages  thereby" 
So*  it  is  said  (&),.  that  «  every  man  that  hath  grounds  lying 
within  the  level,  and  which  partake  of  the  good,  which  the  de- 
fences bring  to.  them,  is  to  be  contributory,  to  the  charge." 
It  therefore  appears,,  tfiat  persons  within  the  district,  are  not 
chargeable,  unless  they  receive  a  benefit  from  the  sewer  upon, 
which  the  assessment  is:  imposed.     So*  the  distinction  taken 
in  page  151  shews,  that  the  statute  is  not  to  be  taken  in  the 
disjunctive,  but  is  applicable  only  to  those  parties  who  may 
participate  in  the  benefit  to  be  derived  from  the  sewer,  and 
not  otherwise.     It  is  now  for  the  Court  to  say,  how  far  the 
jurisdiction  of  the  Commissioners  is  ■  extended  by  the  statute 
xlvii  Geo.  iii.  c.  vii.  which  is  confined  to  locality  only,  and  not 
to  the  persons  rateable  within  the  district,     it  has  been  said, 
that  it  would   be  inconvenient    if  the  Commissioners  were 
obliged  to  shew  whether  a  party  was  benefited  by  the  drainage 
or  not;  but  here,,  it  is  contended,  that  evideuce  is  not  even 
admissible  to  allow  the   party  assessed,  to  shew  whether  she 
received  any  advantage  or  not.     As  to  whether  the  plaintiff 
was  entitled  to  traverse  the  presentment  or  not,  is  immaterial, 
as  it  is  impossible  that  she  could  have  been  cognisant  of  the 
proceedings  before  the  Commissioners..    Even,  if  she  had 
been  acquainted  with  them,  the  decree  is  not  conclusive,  as  by 


(<i)  Page  1$5.« 


<A)  Page  129. 
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the  statute  23  Hen.  8.  c.5.  s.  11.  it  is  provided,  that  "if  an       1821. 
action  of  trespass  be  brought  against  any  person  for  taking    St^^RI) 
a  distress  by  authority  of  any  laws  made  by  virtue  of  the  v- 

Commission  of  Sewers,  the  defendant  may  justify  that  the 
distress  was  made  by  the  authority  of  the  Commissioners, 
which  the  plaintiff •  may  traverse;  and,  on  the  trial;  the  whole 
matter  may  be  given  by  both  parties  in  evidence,  according 
to  the- truth  of  the  same. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Dallas  on  this  day,  having  stated  the 
pleadings  and  facts  as  before  set  forth,  delivered  the  judg- 
ment of  the  Court  as  follows: — 

In  this  case  it  will  uot  be  necessary  to  gd  into  a  great  deal 
of  matter  that  has  been  brought  forward  at  the  bar.    The 
question  submitted  for  our  opinion  is  merely  this  : — Ought 
the  plaintiff  to  have  been  admitted  to  prove  what  she  offered 
evidence  to  establish,  viz.  that  she  derived  no  benefit  from 
the  sewer,  in  respect  of  which  the  assessment  was  made  ? 
To  this  point  then,  the  present  consideration  is  confined. 
The  Commissioners  are  ,only  to  assess  those  who  receive, 
or  are  likely  to  reap  profit,  or  who  have,    or  may  sustain 
hurt,   loss,  or  disadvantage,  or  as   is  stated   by  the  Court 
in  Matters  v.  Scroggs  (a),   "  It  ought   to   appear   that  the 
party  receives,  or  is  likely  to    receive  a  benefit.**      This 
being    clearly  the  ground  of  the  jurisdiction  of  the  Com- 
missioners, it  is  not  necessary  to  consider,  with  reference 
to  the  present  purpose,  how  the  common   law  originally 
stood,   or    what    alteration    different    statutes    have    made 
from  time   to    time,    which    may,    upon    many   occasions, 
lead  to  very  important  questions.     Dore  v.  Gray(b),  was  an 
action  of  trespass  for  taking  the  plaintiff's  goods — the  de- 
fendant pleaded  the  general  issue,  and  a  justification  under 
the  Commissioners  of  Sewers ;  and,  on  a  case  reserved,  it  was 
stated  that  the  rate  was  regularly  made,  if  the  Commissioners 

(a)  S  Maul.  &  Sclw.  450  {*)  Z  Te.m  Rep.  338. 
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182  K        bad  jurisdiction,  and  whether  they  had  or  had  not,  was  deemed 

Stafford     b?  Mr#  ^U8tice  ^^^  to  depend  on  the  fact,  whether  the 
«•  party  assessed  derived  benefit,  or  was  likely  to  derive  benefit 

HAMtTow,     ffom  ^   sewing ;    and  it  being  found  aa  a  feet,  that  the 
plaintiff  might  have  sustained  disadvantage,  if  the  works  had 
not  been  done,  the  Commissioners  were  held  to  have  juris- 
diction, and  the  defendant  had  judgment  accordingly.    Mat- 
ter v.  Scroggs  (a)  was  also  an  action  of  trespass,  with  a  nr 
milar  justification,  and  the  point  decided  was,  that  die  Com- 
missioners of  Sewers  cannot  assess  a  person  in  respect  of 
drains  which  communicate  with  other  drains  that  fall  into 
the  great  sewer,  if  the  level  of  bis  drains  is  so  much  abate 
the  sewer,  that  the  stoppiug  of  it  could  not  possibly  throw 
back  the  water,  so  as  to  injure  bis  premise*,   and  if  be  be 
not,  and  it  does  not  appear  that  he  is  likely  to  be  beoe- 
.  filed  by  the  works  done  upon  the  sewer.     la  the  present 
case,   the  plaintiff  offered  evidence  to  prove  that  the  de- 
rived no  benefit  from  the  sewer  in  question.      The  case 
states,  that  this  was  objected  to,  on  the  ground  that  her 
house  was  within  the  district  comprised  in  the  decree,  and 
it  has  been  insisted  that  the  presentment  and  decree  were 
conclusive  against  her.     But  this  depends  on  the  question 
of  jurisdiction,  and  the  Commissioners  could  not  conclude 
the  party  assessed  without  allowing  her  an  opportunity  of 
being  heard.    To  this  point,  the  two  cases  I  have  referred  to, 
fully  go ;  for  if  the  assessment  had  been  conclusive,  a  case 
could  not  have  been  reserved,  finding  a  fact,  so  as  to  raise 
on  such  fact  the  question  of  jurisdiction  for  the  opinion  of 
the  Court,  namely,  (as  in  Masters  v.  Scroggs),  that  tlje  party 
received  no  benefit ;  which  necessarily  implies  such  evidence 
to  have  been  admissible  and  received   at  the  trial.     These 
cases  are  incompatible  with   the  ground  of  objection  made 
in   the  present  as   to  the   evidence ; — namely,    that  being 
within   the  district,  was  sufficient :  for  such  was  the  case  in 
Masters  v.  Scroggs,  in  which   the  assessment   was  by  the 
Commissioners  for  the  limits  of  Holborn,  and  the  plaintiff's 

(a)  3  Maul.  *  Selw.  447. 
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house  was  situate  within  the  division  of  Holborn.    In  both        1821* 

these  cases,  therefore,  it  was  taken  for  granted  that  such  evi-        *— ^ 

Stafford 

dence  is  admissible,  and  on  the  general  sense  and  reason  of  ©. 

the  thing,  it  appears  equally  to  be  so.      In  some  stage  or 
other,  the  party  who  is  to  bear  a  burthen,  on  the  ground  that 
he  derives,  or  is  likely  to  derive  a  benefit,  or  is  in  danger  of 
taking  some  hurt,   ought  to  have  an  opportunity  of  shew- 
ing that  no  benefit  is  or  can  be  derived,  nor  hurt  sustained. 
This,  he  has  not  before  the  presentment  is  made,  nor  while  it 
is  making,  nor  before  the  decree,  nor  has  he  any  notice  of 
the  presentment  or  the  decree,  but  by  the  assessment,  and 
notice  of  such  assessment,  or  demand  under  it.    The  effect, 
therefore,   of  rendering  the  presentment  and    decree  con- 
clusive, would  be  to  decide  against  the  party  unheard,  and 
without  allowing  him  any  possibility  of  being  heard.     On 
general  principles,  this  would  be  unjust,  but  it  is  enough  to 
state  the  cases  referred  to,  in  order  to  shew  that  the  assess- 
ment is  not  considered  as  conclusive.     This  is  fortified  by  the 
statute  23  Hen.  8.  c.5.  s.  11,  by  which  it  is  provided,  that 
''  if  any  action  of  trespass  be  brought  against  any  person 
for  taking  distress,  or  doing  any  other  act  by  authority  of 
the  commission,  or  by  authority  of  any  laws  or  ordinances 
made  by  virtue  of  the  Commission  of  Sewers,  the  defendants 
in  such  action  shall  and  may  make  avowry,  cognizance,  or  jus- 
tification for  the  taking  of  the  same  distress,  or  other  act, 
alleging  in  such  avowry  or  justification  that  the  said  distress, 
trespass,  or  other  act,  was  done  by  the  authority  of  the  Com- 
missioners, (as  by  reference  to  the  statute  will  more  fully  ap- 
pear) ;  whereupon  the  plaintiff  shall  be  admitted  to  traverse 
such  cause  so  alleged,  and  the  issue  shall  be  tried  by  a  verdict 
of  twelve  men,  and  not  otherwise,  as  is  accustomed  in  other 
personal  actions ;  and  upon  the  trial  of  the  issue,  the  whole 
matter  shall  be  given  by  both .  parties  in  evidence,  according 
to  the  truth  of  the  same."  .  The  result,  therefore,  is,  that  in 
this  case,  the  rule  must  be  made  absolute  for  a  new  trial. 

Rule  absolute. 
as  t 
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under  10/.,  though  the   cause  of  action  accrued    and  the        1821. 

plaintiff  resided  out  of  the  jurisdiction ;  and  that  if  such  an  j<^£7OB 
action  were  brought  elsewhere,  the  Court,  on  motion,  would        ^** 
deprive  the  plaintiff  of  costs. 

Mr.Serjt.  Vaughan  and  Mr.  Serjt.Pe//  afterwards  shewed 
cause,  on  an  affidavit  of  the  plaintiff,  which  stated,  that  he 
was  one  of  the  attornies  of  this  Court,  and  as  such,  had 
brought  an  action  of  assumpsit  against  the  defendant  here, 
by  attachment  of  privilege,  to  recover  his  demand  from  the 
latter,  to  whom  a  bill  had  been  duly  delivered  before  the 
commencement  of  the  action.  They  submitted,  that  he 
was  entitled  to  do  so,  as  he  had  sued  as  an  attorney  of  the 
Court,  and  not  as  a  common  person,  and  that  he  was  not 
deprived  of  the  right  of  suing  here,  by  the  statutes  in  ques- 
tion. The  15  Geo.  3.  is  confined  to  debts  not  amounting  to 
40*. ;  but  by  the  47  Geo*  3.  the  jurisdiction  of  the  Court  is 
extended  to  5/.  The  ISth  section  of  that  statute  contains  a 
clause  precisely  similar,  in  terms,  to  the  London  Court  of 
Requests  Act  (a);  and  although,  by  the  10th  section  of  that 
statute,  it  is  provided,  that  no  privilege  shall  be  allowed  to 
exempt  attornies  from  the  jurisdiction  of  tUtjCourt  consti- 
tuted by  that  act,  it  has  yet  been  held,  in  the  case  of  Board 
v.  Parker  (b),  that  attornies  plaintiffs,  were  not  compellable 
to  sue  there  for  a  debt  under  5/.,  at  the  peril  of  costs.  The 
47  Geo.  3.,  however,  contains  no  clause  of  that  description. 
Jt  has  also  been  tacitly  admitted  by  this  Court,  in  Tagg  v. 
Madan  (c),  and  Parker  v.  Vaughan  (d),  that  they  would  not 
allow  a  suggestion  to  be  entered  on  the  roll,  or  give  a  de- 
fendant leave  to  plead  that  the  cause  of  action  arose  within 
the  jurisdiction  of  a  Court  of  Requests,  where  the  plaintiff 
was  an  attorney,  unless  he.  waived  his  privilege  as  such,  by 
suing  as  a  common  person.    Here,  however,  the  plaintiff  has 

(«)  39  U  40  Geo,  S.  c.  104.  s.  It.— —  (6)  7  Eaat,47.— (c)  1  #<*, 
&  Pul.  629. <«0  8  0o».  St  Pal.  %% 
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moned  to  appear  before  the  Commissioners,  who  were  em- 
powered to  make  such  orders  and  decrees  between  the  par- 
ties as  they  may  think  fit;"  and  by  the  13th  section,  it  was 
farther  enacted,  that  "  if  any  action  should  be  commenced  in 
any  other  Court  than  the  said  Court  of  Requests,  for  any 
debt  not  exceeding  5/.,  and  recoverable  by  virtue  of  the 
15  Geo.  3.  and  that  act,  or  either  of  them,  in  the  said 
Court  of  Requests,  then,  the  plaintiff  in  such  action,  should 
not,  by  reason  of  a  verdict  for  him,  or  otherwise,  have 
or  be  entitled  to  any  costs  whatsoever ;  and  if  the  verdict 
should  be  given  for  the  defendant  in  such  action,  and  the 
Judge  before  whom  the  same  should  be  tried  should  think 
fit  to  certify  that  such  debt  ought  to  have  been  recovered  in 
the  said  Court  of  Requests,  then  the  defendant  should  hava 
double  costs,  and  such  remedy  for  recovering  the  same  as 
any  defendant  might  have  by  law."  And  by  the  25th  sec- 
tion it  was  provided,  that  "  no  attorney,  solicitor,  or  any  per- 
son practising  the  law,  should  be  permitted  to  appear  in  ihe 
said  Court  of  Requests,  as  an  attorney,  solicitor*  or  advo* 
cate,  on  behalf  of  any  plaintiff  or  defendant,  or  any  other 
person,  or  be  admitted  to  speak  before  the  said  Court,  in  any 
cause,  action  or  matter,  in  which  such  attorney  or  solicitor  is 
not  himself  a  party  or  witness."  It  is  therefore  quite  clear, 
that  although  persons  be  not  resident  within  the  jurisdiction, 
yet  they  may  sue  there  for  any  cause  of  action  not  exceed- 
ing 5/.;  and  if  it  was  intended  that  attornies,  plaintiffs,  should 
be  excluded,  the  same  exception  would  have  been  introduced 
in  the  statute,  as  in.  the  London  Court  of  Conscience  Act 
39  &  40  Geo.  3.  c.  104.  s.  10. 

The  cases  of  Parker  v.  Vaughan,  and  Tagg  v.  Madam, 
have  no  application  to  the  present,  as  there  the  plaintiff,  an 
attorney,  had  waived  bis  privilege,  by  suing  as  a  common 
person.  [Mr.  Justice  Bur  rough.—- In  Wiltshire  v.  Lloyd  (a)} 
it  was  decided,  that  en  attorney  was  not  subject  to  the  juris- 
diction of  the  County  Court  of  Middlesex ;   and  in  Gardner 

(*)  1  Doug.  380. 
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thereby,  then,  the  plaintiff  shall  not,  by  reason  of  a  verdict       1821. 
for  him,  have  or  be  entitled  to  any  costs  whatsoever ."  Johhsoh 

The  plaintiff's  action  is  founded  on  an  indebitatus  assump-  *• 

sit,  and  also  on  a  quantum  meruit,  and  was  brought  in  this 
Court.  The  venue  was  laid  in  the  county  of  Lincoln,  and 
he  obtained  a  verdict  for  l/.  \U.6d.  only.  My  Brother 
Hullock  has  obtained  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  he  should  not  be  restrained  from  taking  out 
execution  for  costs.  The  plaintiff's  answer  to  this  motion 
is,  that  he  is  an  attorney  of  this  Court,  and  that  he  has 
sued  in  this  cause  by  attachment  of  privilege ;  and  we  are 
of  opinion  that  this  is  a  decisive  answer  to  the  motion. 

There  can  be  no  doubt  that  an  attorney  has  the  privilege 
of  suing  as  such  by  attachment  of  privilege,  in  the  Court  of 
which  he  is  a  minister.  That  privilege  is  particularly  recog- 
nized in  the  case  of  Gardner  v.  Jessop  (a),  where  it  is  said 
to  be  allowed  him  for  the  sake  of  the  Court  and  the  suitors. 
If  he  sues  as  an  ordinary  man  by  original,  then  he  is  to  be 
considered  as  any  other  plaintiff,  as  was  held  in  Tegg  v. 
Madan(b),  and  Parker  v.  Vaughan  (c).  This  privilege  how- 
ever may  be  taken  away  by  the  express  words  of  an  act  of 
Parliament,  or  by  the  construction  of  a  statute,  in  which 
express  words  are  not  to  be  found,  as  appears  by  the  case  of 
Evans  v.  Jone$(d).  There,  the  plaintiff,  an  attorney,  sued  the 
defendant,  residing  in  Wales,  by  attachment  of  (privilege  issued 
out  of  the  Court  of  King's  Bench,  for  words  spoken  in 
Wales.  He  laid  his  venue  in  a  Welch  county,  in  order  that 
he  might  have  the  benefit  of  die  statute  IS  Geo.  3.  c.  51. 
s.  1.,  and  tried  his  cause  at  Hereford,  being  the  next  English 
county,  and  obtained  a  verdict  for  five  shillings  only ;  and 
Lord  Kenyan,  who  tried  the  cause,  certified  under  that  act, 
that  the  defendant  was  resident  in  the  dominion  of  Wales  at 

the  time  of  the  service  of  the  writ;   and  the  Court  of  King's 

_  •         •    •      • 

Bench,  m  Michaelmas  Term,  1795,  ordered,  according  to 

* 
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Keats  v.  Hick.  Monday, 

Jane  4. 

This  was  an  action  of  debt,  on  an  annuity  bond.  An  annuity 

bond  given  in 
The  declaration  stated,  that  the  defendant,  on  the  6th  July,  of  the  natural 
1812,  by  his  certain  writing  obligatory,  acknowledged  him-  tion  whicha 

self  to  be  held  and  firmly  bound  to  the  plaintiff,  in  the  sum  *°*  bore  to- 

.  .  .     wm|,d*  bit  mo- 

of  800/.,  which  writing  obligatory,  was  subject  to  a  certain  ther,  and  for 

condition,  whereby,   after  reciting  that  one  Thomas  Moyer  proTUbn°for 

Keats,   in  consideration  of  the  natural  love  and  affection  JJJjJj  JJJnS 

which  he   had  for  the  plaintiff,  (his  mother),  and  for  the  nance,— need 
f         -.  F  •  •        *       l  -*        a  not  beregw- 

purpose  of  making  some  provision  for  her  support  and  teredanderthe 
maintenance,  had  agreed  to  grant  and  secure  to  her  an  an-  ifthonrfi  It*^ 

nuity  of  40/.  for  her  life :  and  that  for  the  better  securing  the  JPP**™*  that 

the  grantee 

due  payment  thereof,  the  said  Thomas  Moyer  Keats  bad  sold  her  trade, 

requested   the  defendant  to  become  jointly  and  severally  Jrhda/tE^ 

bound  with  him  as  his  surety,  in  the  above  bond  to  the*  5?™'  *°8? tbcr 

J9  with  whatever 

plaintiff,  which  he  had  consented  to  do : — it  was  declared  money  the 
that  the  condition  of  the  bond  was,  that  if  T.  M.  Keats  and  heTton,  for 
the  defendant  should  pay  the  plaintiff  the  said  annuity  of  40/.  ^J^jJJ6  of 
during  the  term  of  her  life,  by  two  efqual  half-yearly  pay-  him  in  bail- 
ments  in  each  year,  then  the  bond  was  to  be  void.    The 
plaintiff  then  assigned  for  breach,  that  ISO/,  for  three  yeatt 
of  the  said  annuity  was  owing  to  her,  and  stiN  in    arrear 
and  unpaid.     Tlte  defendant  pleaded,  first,  nil  debet,  se- 
condly, that  he  ought  not  to  he  tharged  vrith  the  debt  by 
virtue  of  the  bond,  becausef  before  the  making  thereof,  the 
plaintiff  having  for  several  years  "carried  on  the  wine  and 
spirit  trade  to  great  advantage,  she  to&s,  on  the <fth  July,  18 IS, 
induced,  at  the  request  of  her  two  sons,  the  said  Thotnat 
Moyer  Keats  and  one  Joseph  Keats,  to  sell  sooh  trade,  and 
that  she  did  then  accordingly  sell  the  same ;  and  that  the 
money  arising  therefrom,  together  With  whatever  ifhoiVey  she 
possessed,   amounting  to  1000/.  the  fkutitiff  advanced  to 


new. 
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Ittl*  her  two  sons,  to  place  them  out  id  business;  and  that,  in 
^^  consideratioo  thereof,  it  was  agreed  between  her  and  them, 
k»^_  that  each  of  them  should  give  her  an  annuity  bond  of  40  per 
mawas,  and  that  they  should  procure  some  person  to  job 
with  them  by  way  of  further  security,  for  the  punctual 
payment  of  such  two  several  annuities ; — that  in  pursuance 
of  the  said  agreement,  the  said  Thowuu  Mayer  Keats  and 
the  defendant,  as  security  for  him,  executed  and  delmred 
the  bond  in  the  declaration  mentioned  to  the  plaintiff,  who 
accepted  the  same  for  the  consideration  aforesaid.  The  de- 
fendant then  averred,  that  no  memorial  was  enrolled  in  the 
High  Court  of  Chancery,  within  twenty  days  of  the  execu- 
tion thereof,  according  to  the  statute  17  Geo.  3.  c  26, 
whereby  the  said  writing  obligatory  was  null  nod  void. 


The  plaintiff  joined  issue  on  the  ant  plea,  and  as  to  the 
second,  protesting  that  it  was  insufficient  in  law,  nevertheless 
for  replication  in  this  behalf,  she  aaid,  that  the  defendant 
did  not  deliver  the  said  writing  obligatory,  nor  did  she  ac- 
cept the  same  in  pursuance  of  the  agreement,  and  for  the 
consideration  in  lhat  plea  mentioned,  on  which  issue  was 
also  joined. 

There  were  other  pleas,  stating,  that  the  plaintiff  had 
advanced  to  Thomas  Mover  Keats,  the  said  som  of  1000/. 
before  the  making  of  die  bond,  and  that,  in  consideratioa 
thereof,  it  was  afterwards  agreed  between  her  and  him,  that 
the  latter  should  give  her  an  annuity  bond  of  40/.  per  annum, 
and  that  he  should  get  some  person  to  join  with  him  by  waj 
of  further  security,  for  the  punctual  payment  thereof;  that 
before  the  making  of  the  bond,  she  had  advanced  divers  sua* 
of  money,  amounting  to  1000/.  to  her  two  sons,  to  place 
them  out  in  business,  and  that  the  annuity  in  the  amdiboe 
of  the  bond,  in  the  declaration  mentioned,  was  granted  by 
the  said  Thomas  Aloyer  Keats  to  the  fH— HT  Car  a  pecu- 
niary consideration,  to  wit,  1000/.,  advanced  to  him  by  her. 
On  these  pleas,  issue  was  also  joined. 
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At  the  trial  of  the  cause,  before  Lord  Chief  Justice  Dallas  1821. 
at  Guildhall,  at  the  Sittings  after  the  last  Term,  the  execu-  keati 
tion  of  the  bond  by  the  defendant  was  proved,  and  that  he  •• 

had  paid  the  annuity  to  the  plaintiff  for  four  or  five  years, 
and  that  three  years  were  then  in  arrear.    The  defendant,  in 
support  of  the  second  plea,  gave  in  evidence  an  affidavit  of 
the  plaiutiff,  upon  which  the  Court  of  King's  Bench  had  been 
lately  moved  against  the  defendant's  solicitor,  to  deliver  up 
the  bond  in  question,  wherein  she  stated,  that  for  several 
years  after  her  husband's  death,   she  carried  on  the  wine 
and  spirit  trade  to  great  advantage,  and  was  induced,  at  the 
request  of  her  two  sons,  to  sell  her  trade,  and  that  the  money 
arising  therefrom,    together  with  whatever  monies  she  pos- 
sessed, she  advanced  to  them  to  place  them  out  in  business ; 
and  as  she  would,   by  such  advance,    leave  herself  entirely 
destitute  of  the  means  of  subsistence,  it  was  agreed,  that 
each  of  her  two  sons  should  give  her  an  annuity  bond  for 
40/.  per  annum,  and  that  they  should  get  some  person  to.  be 
a  collateral  security.    It  was    also    proved,    that   on   the 
plaintiff's  sons  being  desired  to  assist  her,  the  one  said, 
that  "  he  would  do  as  his  brother  did." 

For  the  defendant,  it  was  contended,  that  as  the  bond  was 
granted  in  part  for  a  pecuniary  consideration,  it  required  to 
be  enrolled  under  the  statute  17  Geo.  3.  c.  £6. 

His  Lordship  left  it  to  the  Jury  to  determine,  whether 
it  was  granted  in  whole  or  in  part  for  a  pecuniary  con- 
sideration, and  they  found  %  verdict  for  the  defendant  on  the 
second  plea ;  but  liberty  was  given  the  plaintiff  to  move, 
that  judgment  might  be  entered  up  for  her,  notwithstanding 
such  verdict. 

Mr.  Serjt.  Onslow,  on  a  former  day  in  this  Term,  bad 
accordingly  obtained  a  rule  nisi,  that  the  plaintiff  might  be 
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¥»*  «JI  MUfly  to  filler  up  judgment  for  120/.,  being  the  arms 
of  it*  aaaaity.  He  submitted,  that  as  the  bond  was  gives 
it  coaakteratiou  of  the  plaintiff's  resigning  her  business  to 
bar  sans,  it  was  not  necessary  to  be  enrolled  ;  and  that  cvea 
if  it  bad  been  given  according  to  the  terms  of  the  second 
plea,  no  memorial  was  requisite,  as  it  was  there  stated,  that 
she  had  sold  her  business,  and  the  money  arising  therefrom, 
which  was  indefinite  and  uncertain,  and  had  no  regard  to  a 
pecuniary  consideration,  within  the  meaning  of  the  statute; 
and  he  relied  on  die  cases  of  Huiton  v.  Lewis  (a),  Crtsptgny 
r.Wittenoom(b),  Horny.  Hdm(c),  and  Doe,  d.  Johnston*. 
Phillips  (d),  as  being  applicable  to,  and  decisive  of  tbe 
present. 

Mr.  Serjt.  Lens  now  shewed  cause.  Tbe  affidavit  of  the 
plaintiff,  on  which  the  second  plea  is  founded,  shews  most 
clearly,  that  the  bond  was  given  for  a  pecuniary  consideration, 
it  was  therefore  unnecessary  to  prove  the  precise  amount; 
and  the  defendant  is  entitled  to  retain  the  verdict  found  for 
him  on  that  plea. 

The  money  arising  from  the  trade,  together  with  whatever 
money  the  plaintiff  might  possess,  were  both  capable  of 
being  ascertained  at  the  time  the  bond  was  given.  Although 
it  appears  upon  the  face  of  it,  that  the  annuity  was  granted 
in  consideration  of  the  natural  love  and  affection  which  die 
plaintiff's  son  had  for  her,  still,  it  was  granted  with  reference 
to  a  pecuniary  consideration,  which  might  have  been  reduced 
to  a  precise  and  definite  sum  at  the  time.  This,  therefore, 
is  not  similar  to  the  case  of  a  voluntary  annuity,  or  the  mere 
resignation  of  a  trade  or  business  by  the  grantee,  for  she 
assigned  to  the  grantors  whatever  money  she  was  possessed 
of  at  the  time,  and  the  bond  therefore  required  to  be  enrolled, 
according  to  the  terms  of  the  statute. 

(c)  5 Term  Rep. 639.  {b)  4  T«na  Rep.  790.        ...  (c)  7 East,  53% 

(d)  1  Taunt.  356. 
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Mr.  Serjt.  Onslow,  in  support  of  the  rule.*— -It  i»  quite  1S21. 
clear,  that  with  reference;  tp  former  authorities,  the  bond  in  iuuts 
question  did  not  require  to  be  memorialized.    In  construing  «• 

the  provisions  of  the  statute,  it  is  necessary  to  look  at  the ; 
whole  context  matter,  which  merely  relates  to  thpse  annuities' 
which  are  granted  in  consideration  of  something.  pa&    The 
case  of  Dae,  d,  Johnston  v.  Phillips,  is  stronger  than  the 
present,  where  it  was  held,  that  no  memorial  was  necessary, 
to  be  enrolled  of  an  annuity  granted  in  consideration  of  ihe 
grantee  resigning  her  trade  and  leasehold  premises  to  the 
grantor ;  though  part  of  the  consideration  was  book  debts 
and  stock  in  trade,  the  former  of  which  were  specified  in . 
a  schedule,  and  their  amount  ascertained  at  the  time* 

So,  in  Hutton  v.  Lewis,  it  was  determined  that  an  annuity  • 
granted  in  consideration  of  the  grantee  resigning  bis  situation . 
as  master  of  an  academy,  in  favour  of  the  grantor,  need  not 
be  registered,  even  though  at  the  time  of  the  grant,  the 
grantee  agreed  to  assign  over  to  the  grantor  his  fixtures, 
household  furniture,  &c.  at  an  appraised  value,  and  to  ad- 
vance the  sum  of  300/.  to  the  grantor  by  way  of  loan,  to 
be  repaid  with  interest.  That  was  clearly  a  pecuniary  con- 
sideration, and  yet  the  Court  were  of  opinion  that  no 
enrolment  was  necessary,  and  no  distinction  can  be  drawn 
between  the  relinquishing  or  selling  a  trade:  they  are  in 
terms  the  same. 

So,  in  Crespigny  v.  Wittenoom,  it  was  decided,  that  if  an 
annuity  be  granted  in  consideration  of  the  grantee's  giving 
up  his  business  to  the  grantor,  it  need  not  be  registered ;  and 
Lord  Kenyon  there  said  (a),  that  "  it  was  apparent  from  the 
preamble,  and  the  different  clauses  of  the  act,  that  the  legisla- 
ture did  not  intend  that  there  should  be  any  memorial  of  an 
annuity  like  that;  that  it  was  evident  that  the  act  was  intended 
as  a  check  against  hard  bargains,  and  that  no  decision  had 
extended  the  provisions  of  the  first  clauser  beyond  the  cases , 

(«)  4  Term  Rep,  79f. 
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case  From  those  which  have  preceded  it.   Id  Hutton  v.  Lewis,       1321. 
the  ftnrfuity  was  granted  in  Consideration  of  the  grantee's        Keati 
resigning  his  profession  of  a  schoolmaster  in  favour  of  the        HJ£ 
grantor,  and  at  the  time  of  the  grant,  the  former  entered 
into-  an  agreement  to  tend  a  sum  of  money  to  the  latter,  to 
be  repaid  with  interest ;  but  the  Court  held,  that  as  the  loan 
was  at  the  option  of  the  grantor,  it  formed  no  part  of  the 
consideration  6f  the  annuity,  which  was  therefore  confined  to 
the  grantee's  resigning  his  situation  as  a  schoolmaster  in 
favour  of  the  grantor,  and  consequently,  that  the  annuity  need 
not  be  registered.    That  decision,  therefore,  leaves  the  pre* 
sent  case  to  stand  on  its  own  general  grounds ;  but  it  has 
been  contended,  that  as  the  consideration  consisted  partly  in 
the  plaintiff's  relinquishing  her  business,   and  also  in  ad- 
vancing whatever  money  she  was  possessed  of,  it  must  be 
taken  to  be  in  part  a  pecuniary  consideration  within  the 
meaning  of  the  statute.    The  case  of  Doe,  d.  Johnston  v. 
Phillips,   was  decided  subsequently  to  that  of  Hutton  v. 
Lewis  and  seems  to  me  to  be  in  principle  scarcely  distin- 
guishable from  the  present.     There,  the  grantee  resigned  her 
trade  and  premises  to  the  grantor,  and  part  of  the  consider- 
ation was  stock  in   trade  and  book   debts    amounting   to 
580/.     It  appears  too,  in  that  case,  that  their  value  was  as-* 
Pertained  and  specified  in  a  schedule ;  but  here,  the  con- 
sideration was  indefinite  and  uncertain  ;    and   Lord  Chief 
Justice  Mansfield  there  said  (a)  that  "to  bring  an  annuity 
within  the  act,  the  consideration  must  be  money  only."  Here, 
it  is  quite  clear  that  the  consideration  was  not  money  alone, 
but   the  relinquishment  of  the  plaintiff's  business  and  the  . 
money  arising  therefrom,  which  formed  the  most  material 
part  of  it.     On  the  whole,   therefore,  I  am  of  opinion  that 
no  memorial  was  necessary  to  be  enrolled  ;  and  consequently, 
that  this  rule  must  be  made  absolute. 

Mr.  Justice  Park. — I  am  extremely  happy  to  concur 
with  my  Lord  Chief  Justice.     I  at  first  felt  some  difficulty; 

(a)  1  Taunt.  357. 
VOL.  V.  T  T  ' 
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but  now  think  that  the  case  of  Doe  v.  Phillip  goes  the 
full  length  of  the  present.     In  Horn  v.  Horn,    it  was  de- 
termined, that  the  statute  17  Geo.  3.  c.  26,  as  appears  froa 
Hies.       the  whole  purview  of  it,  is  confined  throughout  to  annuities 
granted  opon  pecuniary  consideration  alone,  and  Lord  Ellen- 
borough  there  said  (a)  that  "  the  body  of  the  act  was  not 
general,  but  was  only  meant  to  apply  to  annuities  granted 
upon  pecuniary  considerations,  and  that  the  whole  range  of 
the  act  shewed  it."  Here,  the  transaction  between  the  parties 
appears  to  me  to  be  most  praiseworthy,  viz.  the  relinquish- 
ment of  a  business  by  a  mother  in  favour  of  her  sons,  (torn 
whom  she  was  to  receive  an  annuity,  as  a  provision  for  ber 
future  support  and  maintenance ;  and  taking  all  the  circum- 
stances of  the  case  together,  the  object  of  the  annuity  vas 
fair  and  reasonable  in  itself,  and  the  parties  did  not  intend 
to  evade   the  statute  by  not  having   caused    the    bood  in 
question   to  be  enrolled. 

Mr.  Justice  Burrough. — I  entertain  no  doubt  whatever 
but  that  the  plaintiff  is  entitled  to  recover.  As  a  mother, 
she  was  bouud  to  provide  for  her  children ; — she  did  so,  by 
placing  them  out  in  trade.  Although,  at  the  first  blush, 
it  seemed  to  me  that  the  annuity  was  granted  partly  oo  a 
pecuniary  consideration,  still,  I  am  happy  to  concur  wiih  the 
Court  in  thinking  that  it  did  not;  and  the  case  of  Doc 
v.  Phillips  appears  to  be  decisive  of  the  present. 

Mr.  Justice  Rich  ardson. — The  substance  of  the  trans- 
action between  the  parties  clearly  was,  that  the  plaintiff 
should  male  a  provision  for  ber  sons,  by  placing  them  out 
in  trade.  If  that  be  so,  the  pecuniary  consideration  is  inci- 
dental, and  not  the  substantive  cause  for  which  the  aiuwitv 
was  grouted.  Independently  of  lbi>,  however,  I  think  the 
case  of  Dot  v.  Phillips  is  in  point,  and  consequently  that 

thi*  rule  must  be  made 

Absolute. 

(a,  T  Eait,  5«. 
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It  is  ordered,  That  in  all  country  ejectments,  which 
hereafter  shall  be  served  before  the  essoign  day,  either  of 
Michaelmas  or  Easter  Term,  the  time  for  the  appearance 
of  the  tenant  in  possession  shall  be  within  four  days  after 
the  end  of  such  Michaelmas  or  Easter  Term,  and  shall  not 
be  postponed  till  the  fourth  day  after  the  end  of  Hilary  or 
Trinity  Term,  next  respectively  following. 

R.  Dallas. 
J.  A.  Park. 
J.  Burrough. 
J.  Richardson. 


END    OP    EASTER    TERM. 
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ABANDONMENT. 
See  Insurance,  2. 

ABATEMENT. 
See  Arrest,  2. 

ACCOUNr  STATED. 
See  Assumpsit,  2. 

AC  ETIAM, 
See  Variance,  6. 

ACTION. 

See  Constable. 

Limitations,  Statute  op. 

ACT  OF  BANKRUPTCY. 
See  Bankrupt,  1,  2.  4. 

ACT  OF  PARLIAMENT. 

See  Statutes. 

ADMINISTRATOR. 

See  E*ft6tm>m& 


AFFIDAVIT. 

See  Bail,  5. 
Recovery,  1. 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

See  Arrest,  2. 
Variance,  3. 

1.  An  affidavit  to  bold  to  bail  by 
the  plaintiff,  stating  that  thi  de- 
fendant was  indebted  to  him  in 
a  certain  sum,  as  indorsee  of  bills 
of  exchange,  drawn  by  B.  JP. 
npon  and  accepted  by  the  de- 
fendant, payable  to  the  ordet  of 
the  said  &  F.  at  a  day  then 
past,  and  indorsed  to  the 
plaintiff,  —  is  sufficient,  without 
farther  shewing  the  relation  be- 
tween the  plaintiff  and  defend- 
ant. So,  an  affidavit  stating  Chat 
the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  strut*  as 
indorsee  of  a  bill  drawn  by  B.  F* 
npon  and  accepted  by  the  de- 
fendant, payable  to  tfc6  ottfet  of 
B.  £  at    a  day  the*  fiat,— 


j 


640 


AGENT. 


AMENDMENT. 


It  equally  sufficient  and  certain. 
7,<tmo  v.  Newcombe,  M.  1  G.  4.  ^ 
Same  v.  JScfoarcb,  ib.  Page  14 
f ,  So%  an  affidavit  of  debt  made  by 
/  X.,  that  the  defendant  was  in- 
debted to  the  plaintiff  in  a  certain 
snm  as  acceptor  of  a  bill  of  e  v 
ohanfe,  bearing  date  on  a  certain 
dnv%  drawn  by  the  plaintiff  on, 
and  accepted  bv  the  defendant, 
mt*U»  tw*  Meats*  after  date 
tneieeA  awl  dw*  at  a  day  now 
n*it»  w  sttdkieat,  with— t  for- 
th** $a*wtnc  the  lentinM  «•> 
%***•  In*  ptewoTantl  defend- 
%*l  **  nAting  that  the  biUre- 
imufcfri  nnpaid.  Warmsky  v. 
M.  I  G.  4.  M 


AGENT. 

|>  A*  an  auctioneer,  being  em- 
niajred  to  sell  an  estate  belonging 
%e  #*  entered  into  and  signed  an 
afiecmcnt  with  C,  for  the  pur- 
chase, in  his  own  name,  as  agent 
ef  B.,  and  B.  shortly  afterwards 
signed  it,  and  added,  "  I  hereby 
sanction  this  agreement,  and  ap- 
prore  of  *4.'s  having  signed  the 

.     same  on  my  behalf:" — Held;  that 
.  A.  was  not  personally  respon- 
sible.    Spittle   v.   Lavender,  H. 
1  &  2  G.  4.  270 

2.  The  mere  circumstance  of  a  prin- 
cipals drawing  bills  on  his  factor 
to  wjiom  goods  were  consigned, 
to  be  provided  for  oat  of  the 
proceeds  of  such  goods, — does 
not  authorise  the  factor  to  pledge 
them,  for  the  purpose  of  raising 

,  money  to  meet  the  bills:— Where, 
therefore,  the  factor  had  become 
bankrupt,  and  the  pawnee  had 
afterwards  >old  the  goods  : — 
Held,  that  the  principal  nu^ht 
recover  as  against  hi  in,  the  whole  ! 
of  the  proceeds  of  >uch  sale,  in  i 
an  action  for  uione  t  had  and  re-  j 


ceived,  although  the  factor  had 
appropriated  part  of  the  money 
advanced  by  the  pawnee  to  the 
payment  of  one  of  the  bills 
drawn  by- his  principal.  GUI  v. 
Kymer,  E.  2  G.  4.         Page  503 

3.  -vVhefre  a  foreign  merchant  con- 
signed goods  to  his  correspon- 
dent in  London,  who  pledged 
them  with  a  factor  as  and  for  his 
own  property,  and  received  the 
amount  in  advance,  and  after- 
wards became  bankrupt: — Held, 

•  that  sthe  factor  was  liable  to  the 
foreign  merchant  in  trover  for 
the  goods.  Duclo*  t.  ByUnd, 
E.2C.4.  518,  s. 


AGREEMENT. 

&*A«Nf,l. 

Use  and  Occupation. 
Variance,  1. 

ALLOWANCE  OF  BAIL 
See  Hail,  2. 

ALTERATION. 

See  Will. 

-  * 

.  AMENDMENT, 
See  Award. 

Of  Fixes— See  tit  Fink. 

Of  Recoveries — See  tit  Reco- 
very. 

See  also  Variance,  2,  3, 4^ 

In  an  action  of  debt,  to  reeertr 
penalties  against  a  sheriffs  of- 
ficer lor  extortion  nnde*  the 
32  Geo.  2.  c.  23— the  Court  will 
not  allow  the  declaration  to  be 
amended  bv  inserting;  new  counts 
on  the  23  Hem.  6.  c.  9.  Wrigkt 
v.  Ayer,  £.2(2.4. 


ANNUITY. 


ARREST.  «t 


ANNUITY. 

See  Assumpsit,  2. 
Devise,  2. 
Executors,  1. 
Limitations,  Statute  of. 

1.  An  annuity  deed  contained  a 
covenant  by  the  grantor,  that  he 
would  not  at  any  time  during  the 
continuance  of  the  annuity,  go 
upon  the  seas,  or  parts  beyond 
them,  without  first  giving  the 
grantee  seven  days  notice  in  writ- 
ing of  such  his  intention,  in  or- 
der to  enable  him  to  pay  such 
additional  premiums  of  insur- 
ance as  might  be  incurred  on 
account  thereof*  which  premiums 
the  grantor  covenanted  to  pay  to 
the  grantee : — Held,  that  it  was 
not  necessary  to  state  such  co- 
venant in  the  memorial  under  the 
statute  53  Geo.  3.  c.  141.  Wood 
v.  Perrott,  M.  1 G.  4.     Page  63 


2.  A  fair  and  bona  fide  sale  of  an 
interest  in  land,  where  the  con- 
sideration, in  part  or  in  whole, 
is  an  annuity  to  be  paid  to  the 
vendor,  the  consideration  for 
granting  such  annuity,  is  not  a 
pecuniary  consideration  or  mo- 
ney's worth,  within  the  meaning 
of  the  statute  53  Geo.  3.  c.  141 » 
Where,  therefore,  the  plaintiff 
had  assigned  an  interest  in  coal 
mines  to  the  defendants,  in  con- 
sideration of  an  annuity  for  her 
life,  and  for  the  payment  of 
which,  a  bond  was  conditioned : 
Held,  that  such  bond  did  not  re- 
quire enrolment,  under  that  sta- 
tute. James  v.  James,  £. 
2G.4.  479 

3.  An  annuity-bond,  given  in  con- 
sideration of  the  natural  love 
which  a  son  bore  towards  his 
mother,  and  for  making  some 
provision  for  her  support  and 
mJudtainance,— need  not  be  re- 


gistered under  the  17  &eo.  3. 
c.  26,  although  it  appeared,  that 
the  grantee  sold  her  trade,  and 
the  money  arising  therefrom,  to- 
gether with  whatever  money  she 
possessed,  to  her  son,  for  the 
purpose  of  establishing  him  in . 
business.  Keats  v.  Hick,  J2* 
2  G.  4.  P*ge  «» 

ANNUITY-BROKER. 

See  Limitations^  Statute  of. 

APPEARANCE* 
See  Arrest;  3* 

ARBITRATION* 

%  See  Award. 

ARBITRATOR* 

See  Trover. 

ARREST. 

1.  Where  an  attorney  was  made 
bankrupt,  and  described  in  the 
Gaaette  as  a  "  dealer  and  chap- 
man," and  obtained  his  certifi- 
cate, and  the  plaintiff  afterwards 
arrested  him  as  acceptor  of  a  bill 
of  exchange,  payable  before  the 
commission    issued, — the  Court 
discharged  him  on  common  bail, 
although  the  plaintiff  swore  that 
he  did  not  know  that  the  defen- 
dant was  the  person  mentioned 
in  the  Gazette,  and  that  he  in- 
tended to  dispute  the  validity  of 
the  commission  on  the  ground  of 
fraud. — He  should  have  stated 
the   nature  of  such  fraud,  and 
when  he  discovered  its  existence. 
Kemp  v.  Neville,  M.  16.4.      21 

2.  To  an  action  of  assumpsit  against 
the  defendant  as  acceptor  of  a 
bill  of  exchange  for  45/.  he  plead- 
ed, after  setting  out  the  statute 
61  Geo.  3.  c.  124,  that  the  plaintiff 
sued  out  a  writ  of  capias  ad  r#- 
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spondewfnm  against  bim  by  the 
name  of  Joseph,  for  45£  on  an 
affidavit  of  debt  made  by  the 
plaintiff's  clerk,  under  which  the 
defendant  was  arrested,  and  af- 
terwards allowed  to  go  at  large 
by  the  sheriff— that  the  writ  was 
afterwards  altered,  by  inserting 
the  name  of  Robert,  (the  real 
name  of  the  defendant)  instead 
of  Joseph,  under  which  he  was 
again  arrested,  without  any  fresh 
affidavit  of  debt,  as  required  by 
that  statute : — Held  bad,  on  spe- 
cial demurrer,  as  it  did  not  go  to 
the  merits  of  the  action,  and  as 
the  defendant  might  either  have 
pleaded  in  abatement*  or  moved 
to  set'  aside  the  proceedings  for 
irregularity.  Warmsley  v.  Macey, 
H.U2G.4.  Page  168 

3.  If  a  defendant  be  arrested  by 
the  name  oiJosiah,  instead  of 
Josias,  the  Court  will  discharge 
him  out  of  the  custody  of  the 

^  sheriff  on  his  entering  a  common 
appearance,  and  undertaking  to 
bring  no  action  against  the  plain- 
tiff or  sheriff.  Johnson  v.  Cooper, 
E.  2  G.  4.  472 

ARREST  OF  JUDGMENT. 

See  Usury. 


ASSETS. 
See  Pleading,  1. 

ASSIGNEE. 

See  Bankrupt,  1. 
Witness,  l. 

ASSIGNMENT    OF 
BREACHES. 

See  Bond. 


ASSUMPSIT. 

See  Arrrst,  2. 
Bankrupt,  3. 
Limitations,  Statute  of. 
Variance,  1.  5. 

1.  A  sale  of  goods  effected  by  fraud 
does  not  change  the  property  in 
them  :  Therefore,  where  the  de- 
fendant had  fraudulently  colluded 
with  /.  S.  who  was  in  insolvent 
circumstances,  to  obtain  wines 
from  the  plaintiff,  the  proceeds 
of  which  eventually  came  to  the 
defendant's  hands,  in  satisfaction 
of  a  debt  before  due  to  him  from 
/.  &:— Held,  that  the  plaintiff 
was  entitled  to  recover  in  an 
action  for  money  had  and  re- 
ceived. Abbotts  v.  Barry,  M. 
1  G.  4.  Page  98 

2.  Where  the  plaintiff  in  adeclara- 
tion  of  assumpsit  stated,  that  in 
consideration  that  he  would  em- 
ploy the  defendant  (an  annuity 
broker,)  to  invest  and  lay  out  the 
plaintiff's  money  in  the  purchase 
of  an  annuity,  the  defendant  un- 
dertook to  invest  it  on  good  and 
valid  security ;  and  assigned  for 
breach,  that  he   laid   it  out  on 
a  bad,  invalid,    and  fraudulent 
security:     and     the    defendant 
pleaded  non  assumpsit  infra  sex 
annos,  and  actio  non  aeerevit  in- 
fra sex  annos,  on  which  issue  was 
joined,  and   it  was  proved  that 
the    consideration    money    was 
paid  over  to  the  grantor,  and  the 
annuity  paid  by  the  bands  of  the 
defendant  to  the  plaintiff  for  six 
years  afterwards,  when  the  gran- 
tor  became   bankrupt,  and   the 
security  failed ;    subsequently  to 
which,  the  defendant's  managing 
clerk  promised  that  the  plaintiff 
should  be  paid,  which  promise 
the  defendant  afterwards  recog- 
nized :   Held,  that  the  plaintiff 


AWARD. 

could  not  recover  for  mono;  bad 
and  received,  the  money  baying 
been  paid  over  to  (he  grantor; — 
nor  on  an  account  stated,  as  there 
was  no  existing  antecedent  debt 
between  him  and  the  defendant. 
Whitehead  v.  Howard,  M.  1  G.  4. 
PagelM 

ATTORNEY. 

See  Arrest,  1. 
Bankrupt,  3. 
Costs,  1.  3. 

K  an  attorney  of  this  Court  has 
entered  into  trade,  and  discon- 
tinued '  to  practice  for  twelve 
years;  the  reasons  for  bis  quit- 
ting snch  trade  most  be  satisfac- 
torily explained  before  he  can 
be  re-admitted.  Ex  parte  Mayer, 
M.  1C,1  141 


AUCTIONEER. 

See  Agent,  1. 

Inspection  op  Papers. 


Set  Replevin,  1, 
Variance,  4. 

AWARD. 

See  Trover. 

If  all  matters  in  difference  in  the 
cause,  are  agreed  to  be  referred 
to  an  arbitrator,  and  the  Associ- 
ate by  mistake  draws  up  the 
order  of  reference  generally  aa 
to  all  matters  in  difference  be- 
tween the  parties, — it  cannot  be 
amended,  bnt  the  parlies  must 
go  down  to  another  trial.  Raw 
free  r.  Xing,  H.  1  &  2  G.  4. 
167 


BAIL-  BOND.         «4S 

BAIL* 

See  Apvtd avit. 
Arrest,  1. 

1.  Bail  rejected,  on  the  ground  of 
his  being  one  of  the  turnkeys  of 
the  King's  Bench  Prfaoni  Daly 
T.  Broothofc,  M.  1  0,4.  Pagell 

2.  The  Court  will  not  drjcTrarge 
the  rnle  for  allowance  of  ball, 'on 
account  of  perjury  ia  oOe  of 
them,  who  had  sworn  on  hi* 
justification,  that  hewssabovse- 
keeper,  and  a  few  days  before, 
that  he  was  not.  The  plaintiff's 
only  remedy  is  by  indictment. 
Shee  v.  Abbott,  E.  2  G.  4.      331 

3.  The  Court  will  not  order  an 
exoneretur  to  be  entered  on  tho 
bail-piece,  on  the  ground  of  the 
defendant's  having  obtained  his 
certificate  in  Ireland:  vai  w3l 
direct  an  issue,  in  order  to  as- 
certain the  cirmim  stance  a  under 
which  the  original  debt  was  e 
tracted.  Bamfield  i 
E.  2  G.  4.  ssl 

4.  A  continuance  of  notice  of  bail, 
where  time  was  not  given  by  the 
Court,  need  not  be  served  before 
three  o'clock,  as  specified  in  the 
rnle,  Mickaeimai  Term,  60  G.  3. 
William*  v.  Taylor,  P..  2  G.  4. 

472 

5.  If  the  justification  of  bail  by 
affidavit  be  opposed  by  another 
affidavit,  stating  the  Insolvency 
of  one  of  the  bail,  the  Court 
will  not  allow  the  matters  of  tho 
latter  affidavit  to  be  answered. 
Aplin  v.  Fox,   E.  2  G.  4.       482 

BAIL   BOND. 

See  Pleading,  ,2. 
Variance,  3. 

Where  a  defendant  applied. .  to 
the  under-sheriff,  before  the  re- 
turn of  the  writ,  to  surrender 


*44 


bail  piece. 


BAtffcRtfPT. 


himself  in  discbarge  of  his  bail, 
which  he  refused  to  accept,  with- 
out assigning  any  reason  for  so 
doing,  and  the  day  after,  he  sur- 
rendered himself  to  the  keeper 
of  the  county  gaol,  which  was 
also  before  the  writ  was  return- 
able, and  the  bail  bond  was 
afterwards  assigned  to  the  plain- 
tiff,— the  Court  ordered  the  pro- 
ceedings on  it  to  be  stayed,  with- 
out costs.  Lewis  r.  Davies,  H. 
UaO.4.  Page  267 


BAILIFF. 
See  Replevin. 


BAILMENT. 

The  law  will  imply,  that  a  person 
who  hires  a  horse,  is  bound  to 
provide  him  with  food,  unless 
there  be  a,n  agreement  to  the 
contrary.  Ilandford  v.  Palmer, 
*M.  1  G.  4.  74 


BAIL   PIECE. 

See  Bail,  3. 
Variance,  5. 

BANKRUPT. 

See  Agent,  2. 
Arrest,  1. 
Evidence,  l. 

Limitations,  Statute  of. 
Witness,  l. 

1.  A.  being  indebted  to  B.  and  Co., 
who  became  bankrupts,  deposited 
a  promissory  note  with  the  de- 
fendants as  their  assignees,  and 
afterwards  paid  them  the  amount 
of  the  debt  due  from  him  to  B. 
and  Co.,  on  which  the  note  was 
given  up;  the  commission  against 


them  was  superseded,  and  ano* 
ther  issued,  under  which  the 
defendants  were  re-appointed 
assignees.  Four  months  after 
A.  had  made  the  payment  to 
them,  he  became  bankrupt  on  t 
secret  act  of  bankruptcy  pre- 
viously committed  by  him  :— 
Held,  in  an  action  for  money 
had  and  received,  brought  by 
his  assignees  against  the  defen- 
dants in  their  own  right,  between 
the  superseding  the  6ret  commis- 
sion, and  issuing  the  second,  that 
they  were  not  entitled  to  recover  \ 
the  payment  made  to  the  litter 
by  A.,  being  protected  by  the 
46  Geo.  3.  c.  135.  s.  1.,  as  the 
subsequent  commission  re-vested 
those  rights  in  the  defendants, 
which  they  believed  to  exist 
when  the  payment  was  made, 
and  as  such  payment,  if  made 
to  B.  and  Co.,  could  not  have 
been  disturbed,  if  they  had  re- 
mained solvent.  Davenport  v. 
Carter,  M.  1  G.  4.  PagelQ 

2.  A  denial  by  a  trader,  to  the  col- 
lector of  church  and  highway 
rates,  who  called  for  assessments 
due  from  him,  after  he  had  given 
a  general  order  to  be  denied  to 
all  comers,  is  an  act  of  bank- 
ruptcy; and  such  order  is  suf- 
ficient evidence  of  a  beginning 
to  keep  house,  with  an  intent  to 
delay  creditors;  and  a  beginning 
to  keep  house  with  such  intent, 
constitutes  an  act  of  bankruptcy, 
although  no  creditor  is  actually 
delayed    thereby.  Lloyd  v. 

Heathcote,  M.  1  G.  4.  129 

9.  Where  the  mortgagee  of  a  bank- 
rupt's estate  called  on  the  com- 
missioners to  direct  a  sale,  under 
Lord  Loughborough'*  order  of 
March,  1794,  and  became  the 
purchaser  at  such  sale: — Held, 
that  in  an  action  for  money  paid, 
brought  by  the  solicitors  to  the 


BILLS  OF  EXCHANGE,  Ac. 

assignee*,  he  wu  liable  to  reim- 
burse them  the  expellees  of  ad' 
vertise  meats,  and  the  commis- 
sioners' fees  for  their  attendance 
to  perfect  snch  sale,  although 
the  estate  sold  was  insufficient  to 
cover  the  sum  originally  advanced 
by  such  mortgagee.  Boickt  v. 
Perring,  H.   I  &  2  G.  4. 

Page  290 
4.  Where  a  trador  ordered  his  ser- 
vant to  say,  that  if  any  creditors 
called,  he  was  not  at  home,  and 
he  was  accordingly  denied,  but 
was  in  bed  ill  at  the  time : — Held, 
that  it  was  properly  left  to  the 
Jury,  whether  this  waa  a  begin- 
ning to  keep  house  with  an  intent 
to  commit  an  act  of  bankruptcy, 
and  that  they  were  warranted  in 
finding  that  it  did.— Where  a 
trader  committed  an  act  of  bank- 
ruptcy on  the  9th  November,  and 
the  sheriff  took  bis  goods  in  ex- 
ecution on  the  15th,  and  sold 
them  on  the  21st  December,  and 
a  commission  was  issued  on  the 
23rd,  and  an  assignment  made  on 
the  6th  January  following  : — 
Held,  that  the  assignees  might 
maintain  trover  against  the  she- 
riff, although  he  had  sold  before 
the  assignment  was  made,  as  the 
bankrupt'*  property  vested  in 
them  by  snch  assignment,  from 
the  act  of  bankruptcy,  by  rela- 
tion. Lazana  t,  Waithman,  E. 
2  G.  4.  313 

BILLS  OF  EXCHANGE  AND 

PROMISSORY  NOTES. 
See  Affidavit  to  hold  to  Bail, 
1.  2. 

Auknt,  2. 

Arrest,  1.2. 

Bankrupt,  1. 

Executors,  2. 

Lien. 

Particulars  op  Demand. 


BILL  OF  LADING. 

See  Lien. 

Where,  by  a  bill  of  lading,  godds 
were  to  be  delivered  *'  to  the 
defendant,  uett  proceeds  paid  to 
the  plaintiff,  or  to  bis  assigns. 
Be  or  they  paying  freight  for  the 
said  goods,  as  per  charter-party:" 
Held,  that  the  freight  waa  to  be 
paid  by  the  defendant,  and  that 
the  nett  proceed*  to  be  paid  tho 
plaintiff,  were  what  remained 
after  such  freight  and  other 
charge*  had  been  satisfied. 
Thomson  v.  Adam,  H..1  A 2  G.  4. 
Page  280 

BILL  OF  PABTICtTLARS. 
See  Particulars  of  Drmakd. 

BOND. 
See  Annuity,  2,  3. 

To  an  action  of  debt  on  bond,  the 
defendant  craved  oyer,  and  after 
reciting  a  mortgage  deed,  which 
shewed  the  condition  to  be  for 
payment  of  a  sum  of  money  on 
a  day  specified,  according  to  tho 
tenor  of  the  proviso  contained 
in  tbe  indenture,  and  for  the 
performance  of  the  covenants 
therein ;  pleaded,  that  there 
were  no  negative  or  disjunctive 
covenants  in  tbe  indenture,  and 
that  he  paid  the  money  mentioned 
in  the  condition  on  the  Jhy 
therein  specified,  according  to 
the  effect  thereof,  and  per- 
formed all  the  covenants  and 
Eruvisoe*  in  the  indenture  -  oti 
is  part  to  be  performed  : — the 
plaintiff,  in  his  replication,  took 
issue  generally  on  the  non-pay- 
ment of  tbe  money,  and  con- 
cluded to  the  country.  On  spe- 
cial    demurrer,     assigning    for 


MB     CONSENT  RULE. 


COSTS. 


causes,  that  it-  should  hare  con- 
cluded with  a  verification,  and 
that  no  breach  of  the  condition 
was  assigned,  according  to  the 
statute  8  &  9  Will.  3.  c.  U.  *. 8 : 
Held,  that  such  replication  was 
good,  as  the  on)y  point  in  issue 
was  the  payment  of  the  money, 
and  as  #the  plaintiff  had  therein 
denied  the  whole  substance  of 
the  defendant's  plea.  Darhuhire 
v.  Butler,  H.1&2G.4. 

Pagel9Q 

CERTIFICATE. 
See  Bail,  3. 

CHARTER-PARTY. 

See  Freight,  1. 
Insurance,  1. 
Lien. 

CHURCH-RATE. 

.     .    See  Bankrupt,  2. 

CODICIL. 
See  Devise,  1. 

COGNIZANCE. 
See  Replevin,  1. 

CO-HEIRS. 

See  Distress,  2. 

COLLECTOR  OF  TAXES. 
See  Bankrupt,  2. 

COMMISSION  AND    COM- 
MISSIONERS. 

See  Bankrupt,  1.  3. 
Sewers. 

CONSENT  RULE. 
See  Ejectment,  2. 


I 


CONSIDERATION*. 

See  Annuity,  2,  3. 
Assumpsit,  2. 
Limitations,  Statute  or. 

CONSIGNMENT. 

See  Agent,  2,  3. 
Lien. 

CONSTABLE. 

Where  constables  were  directed 
under  a  warrant  to  search  far 
and  take  Mack  cloth,  supposed 
to  have  been  stolen,  and  the/ 
took  cloths  of  a  different  descrip- 
tion and  colour,  and  carried  them 
before  a  magistrate,  refusing,  it 
the  time  they  took  them,  to  in- 
form the  owner  whether  they 
acted  under  a  warrant  or  not:— 
Held,  that  they  were  within 
the  protection  of  the  statute 
24  Geo.  2.  c.  44.  #.  8.,  and  there- 
fore, that  an  action  against  them 
ought  to  have  been  commenced 
within  six  calendar  months  from 
the  time  of  such  taking ;  and  it 
seems,  that  that  section  applies  to 
all  cases  of  constables  acting  is 
such.  Smith  v.  Wiltshire,  E. 
2  G.  4.  Page  322 

CONTRACT. 

See  Variance,  i. 

CONVERSION. 

See  Trover. 

CONVEYANCE. 
See  Recovery,  4. 

COSTS. 
See  Ejectment,  2. 

1.  A.  brought  an  action  of  use  and 
occupation  against  B.  and  re- 
covered a  verdict,  and  B.  after- 


COSTS. 


COVENANT. 


641 


wards  commenced  an  action  of 
trespass  against  A.  for  seising 
his  cattle  for  rent  due,  and  A. 
suffered  judgment  by  default, 
and  on  a  writ  of  inquiry,  B.  re-  / 
covered  1/.  more  in  damages' 
than  A.  had  obtained  in  his  ac- 
tion:— Held,  that  the  costs  of 
the  one  might  be  set  off  against 
the  other,  although  it  appeared 
that  A.  was  insolvent,  and  that 
his  attorney  would  be  thereby 
deprived  of  his  security  for  costs. 
Lamas  v.  Mellor,  M.  1  O.  4. 

Page  9b 

2.  Where  the  defendant  had  ob- 
tained a  verdict,  and  the  Court 
granted  a  new  trial,  on  the 
ground  that  it  was  against  evi- 
dence, and  directed  the  costs  of 
the  former  trial  to  abide  the  event 
of  the  second,  and  on  that  trial 
the  plaintiff  had  a  verdict : — 
Held,  that  he  was  only  entitled 
to  the  costs  of  such  second  trial. 
Brown  v.  Boyn,   H.  1  &  2  G.4. 

309 

3.  An  attorney  plaintiff,  is  not 
compellable  to  sue  in  a  court  of 
requests,  unless  his  privilege  is 
taken  away  by  the  express  words 
or  necessary  construction  of  the 
statute  establishing  such  court. 
Where,  therefore,  an  attorney  of 
this  Court,  sued  here  by  attach- 
ment of  privilege,  and  recovered 
less  than  6/.,  the  Court  refused 
to  restrain  him  from  taking  out 
execution  for  costs,  although  the 
debt  for  which  the  action  was 
brought  was  recoverable  under 
the  47  Geo.  3.  c.  37,  which  en- 
acts, that  "  if  any  action  should 
be  brought  in  any  other  court 
for  a  debt  not  exceeding  6L$  and 
recoverable  by  virtue  of  that  act, 
in  the  court  of  Requests  estab- 
lished thereby,  the  plaintiff,  by 
reason  of  a  verdict  for  him, 
should  not  have  any  costs." 
Johnson  vt  Bray,  E.  2  G.  4.   622 


COURT  OF  REQUESTS. 

See  Costs,  3. 

COVENANT. 

See  Annuity,  1. 
Bond. 

Executors,  1. 
Lien. 
Power,  1. 
Usury. 
Variance,  2. 

1.  The  plaintiffs  being  possessed 
of  lands,  which  they  held  under 
the  Archbishop  of  Canterbury  by 
lease,  renewable  on  payment  of 
certain  fines  and  fees,  under-let 
such  lands  to  the  defendaut  for 
a  term,  who  covenanted  that 
"  he  would  from  time  to  time, 
and  at  every  time  during  the  said 
term,  pay  to  the  plaintiffs,  or  the 
Archbishop,  such  part  of  the 
fines  and  fees,  which,  upon  «rery 
renewal  by  the  plaintiffs,  of  the 
lease  by  which  they  held  the 
premises  demised,  (among  others) 
should  be  paid  or  payable  by  the 
plaintiffs  in  respect  of  the  pre- 
mises thereby  demised  to  the 
defendant: — Held,  that  the  rea- 
sonable construction  of  this  co- 
venant was,  that  the  defendant 
only  intended  to  pay  fines  com- 
mensurate with  his  interest  in 
the  premises.  Charlton*. Driver, 
M.  1  G.  4.  Page  69 

2.  To  an  action  of  covenant  by  te- 
nants in  common,  for  not  repair- 
ing a  messuage  : — Plea,  that  the 
lessee,  after  the  demise  to  him, 
and  before  the  breach  complained 
of,  had  purchased  the  interest  of 
one  of  the  lessors,  whereby  the 
lessee  became  tenant  in  common 
of  the  premises  with  the  >plain- 
tiffs : — Held  ill,  on  general  de- 
murrer, and  that  the  action  was 
properly  brought,  G*tesr.  Cote, 
E.  2  G.  4L  654 
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DEMtKRER. 


DEVISE- 


DAMAGES. 

See  Trover. 

Use  and  Occupation. 

Usury. 

DEBT. 
Set  Pleading,  2. 

,  DEBTOR  AND  CREDITOR. 

See  Execution. 
Witness,  1. 

DECLARATION. 

See  Evidence,  1. 
Pleading,  .2. 
# 

DEED. 

See  Annuity,  1. 
Executors,  1. 

A  deed  inter  parte*,  is  only  avail- 

:  able    between    those  who    are 

parties  to  it.  Barford  v.  Stuckey, 

M.  1  G.  4.  Page  23 

DEFEASANCE. 
.  See  Warrant  of  Attorney. 

DEMISE. 
Sec  Replevin,  1. 

DEMURRER. 

Sec  Bond. 

Covenant,  2. 

Replevin,  1. 

DEVISE. 

See  Recovery,  4. 
Will. 

1.  Devise  of  all  testator's  real  and 

.  personal  estates  to  his  brother  in 

fee,  whom  he  appointed  executor 

.  and .  residuary   legatee  :     By   a 


codicil,    reciting   the   testator's 
will,  and  the  death  of  his  bro- 
ther, and  that  the  testator  wis 
possessed   of    considerable  for- 
tune, both  real  and  personal,  be, 
after  a  devise  of  a  term  of  jean 
in  Ireland,  to  his  nephew  J.  £., 
devised  all  his  estates  and  ltndi 
in  Hertfordshire,    Finckley,  and 
Middlesex,  to  his  nephew  G.E.B., 
and  certain  other  lands  in  Irtkad 
to  his  nephews  L.  B.  and  C.  £.; 
and  afterwards  directed  that  his 
said  nephews  should  not  be  en- 
titled to  the  possession  of  their 
estates  until    they    respectively 
became  of  age ;  and  that,  if  one 
or  more  of  them  should  die  be- 
fore attaining  twenty-one,  then 
he  devised  the  estate  of  him  or 
them  so   dying   to   his   nephew 
J.  B.  and  his  issue  lawfully  be- 
gotten ;  and  if  J.  B.  should  die 
without  issue,  then  to  his  next 
brother  G.  E.  B. ;  and  for  default 
of  such  issue  in  G.  E.  B.  to  his 
nephew  L.  B.,  and  his  issue;  aod 
in  default  of  such  issue  in  L.  B., 
to  his  nephew  C  B.  and  his  is- 
sue : — There  was  a  similar  limi- 
tation to  his  nephew  S.  B.  and 
his  issue,  and  for  default  of  such 
issue  to  his  niece  C  B.  and  her 
issue,    under    such    restrictions 
and  limitations   as     she    should 
think  fit  to  dispose  of  the  same 
amongst  her  issue,    it  being  the 
intent  of   the    will    to    prevent 
waste,    by  making   the    several 
children  of  the  devisor  s  deceased 
brother,    tenants  for    life   only. 
The  codicil  then  gave  powers  for 
devisors'  nephews  to  make  rea- 
sonable    settlements     on     their 
wives,  and   to   dispose  of  their 
respective  estates  among  the  is- 
sue of  such  marriages  as  they 
should  think  proper  to  limit  and 
appoint.      He   then  bequeathed 
the  residue  not  disposed  of  to 
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las  nephews  and  niece  aforesaid, 
except  his  nephew  S.B.,  to  be 
divided  among  them  equally  at 
their  respective  ages  of  twenty- 
one  ;  the  shares  of  him  or  them 
so  dying,  to  go  to  the  survivor 
or  survivors  of  them:  —  Held, 
that  G.  E.  B.  took  an  estate  for 
life  only,  in  the  lands  situate  in 
the  county  of  Hertford,  devised 
to  him  by  virtue  of  this  will  and 
codicil.  Bruce  v.  Bainbridge, 
M.  1  G.  4.  PageX 

2.  Devise  of  lands,  &c.  charged 
with  two  annuities,  and  subject 
to  certain  legacies,  to  trustees, 
their  heirs  and  assigns,  until  de- 
visor's nephew  A.f  son  of  his  sis- 
ter B.f  should  attain  twenty-one, 
and  if  he  should  die  in  the  mean 
time,  until  C,  second  son  of  2?., 
should  arrive  at  that  age ;  and  if 
C  should  die  in  the  mean  time, 
until  the  daughter  of  B.  should 
attain  twenty-one — upon  trust,  to 
raise  out  of  the  rents  of  the  pre- 
mises, or  by  sale  or  mortgage 
thereof,  portions  for  C  and  the 
younger  children  of  B.,  payable 
on  their  attaining  twenty-one ; 
aud  further,  to  apply  a  proper 
sum  out  of  the  rents,  for  the 
maintenance  and  education  of 
A.  till  he  should  attain  twenty- 
one,  aud  then  to  pay  him  the 
residue,  and  if  he  should  die  be- 
fore twenty-one,  then  to  apply  a 
like  sum  for  the  maintenance  of 
C.  till  he  should  attain  that  age, 
and  then  to  pay  him  the  residue, 
and  in  the  mean  time,  to  place 
out  the  money  arising  from  the 
rents,  at  interest,  for  the  benefit 
of  A.;  and  when  A.  should  at- 
tain twenty-one,  or  in  case  of 
his  death,  when  and  as  soon  as 
C.  should  arrive  at  that  age,  or 
in  case  of  his  death,  when  the 
daughter  of  B.  should  attain 
twenty-one,  to  the  use  of  A,  and 


his  assigns  for  life,  sans  watte, 
remainder  to  trustees  to  preserve 
contingent  remainders ;  and  after 
the  death  of  A.,  to  the  use  of  his 
first  and  other  sons;  Ac.  in  strict 
tail,  and  for  default  of  such  is- 
sue, to  the  use  of  C,  with  similar, 
limitations  over  to  his  niece  the 
daughter  of  B.9  and  an  ultimate 
remainder  to  B.  in  fee.  The  de- 
visor also  directed,  that  his  plate 
and  furniture  should  remain  in 
his  house  as  heir  looms.  So 
died,  leaving  his  sister!?.,  her 
sons  A.  and  C.t  and  three  young- 
er children,  alive*  A.  married, 
and  died  intestate,  under  twenty- 
one,  leaving  a  daughter,  D.': — 
Held,  first,  that  D.  became  en- 
titled to  the  estates  devised,  as 
tenant  in  tail,  immediately  on  the 
death  of  her  father,  subject  to 
the  annuities  and  legacies  as* 
charged  by  the  will.  Secondly, 
that  the  heir-looms,  being  per- 
sonalty, vested  absolutely  in  ber 
on  the  death  of  her  father;  and, 
thirdly,  that  the  personal  repre- 
sentative of  A.  was  entitled  to 
the  savings  of  the  rents  and  pro- 
fits of  the  estates  accrued  in  his 
life-time,  subject  to  the  said  an- 
nuities and  legacies.  Warier  v. 
Hutchinson,  H.  1  &  2  O.  4. 

Page  143 

DISTRESS. 

See  Power. 

Replevin,  1, 2. 
Variance. 

1.  A  distress  on  growing  crops  of 
corn  of  the  vendee  of  the  sheriff 
for  rent  accruing  due  to  the  land- 
lord subsequently  to  the  entry 
under  the  execution  and  sale, 
cannot  be  sustained,  unless  such 
vendee  allow  the  crops  to  remain 
uncut  an  unreasonable  time  after 


ttft 


EJECTMENT. 


EVIDENCE. 


they  become  ripe.     Peacock   v. 
Purvis,  M.  1  G.  4.  Page  79 

2*  One  of  several  co-heirs  in  gavel- 
•  kind  may  distrain  for  rent  due 
to  himself  and  his  co-heirs,  with- 
out an  express  authority  from 
them  so  to  do.  Leigh  v.  Shep- 
herd, H.U2  6.4,  2l>7 

EJECTMENT. 
See  Power. 

1.  Where  several  tenants  had  been 
duly  served  with  a  copy  of  a  de- 
claration in  ejectment,  judgment 
may  be  entered  against  the  casu- 
al ejector,  although  the  nutice  at 
the  foot  of  the  declaration  was 
not  addressed  to  any  or  either 
of  such  tenants.  Doe,  d.  Pear- 
son, v.  Roe,  M.  1  G.  4.  73 

2.  In  every  action  of  ejectment, 
the  defendant  must  in  future  spe- 
cify in  the  consent  rule  for  what 
premises  he  intends  to  defend, 
and  must  consent  in  such  rule  to 
confess  upon  the  trial,  that  the 
defendant  (if  he  defends  as  te- 
nant, or  in  case  he  defends  as 
landlord,  that  his  tenant)  was,  at 
the  time  of  the  service  of  the 
declaration,  in  the  possession  of 
such  premises  ;  and  if  upon 
the  trial,  the  defendant  shall  not 
confess  such  possession,  as  well 
as  lease,  entry,  and  ouster, where- 
by the  plaintiff  shall  not  be  able 
further  to  prosecute  his  suit 
against  the  said  defendant,  then 
no  costs  shall  be  allowed  for  not 
further  prosecuting  the  same, 
but  the  said  defendant  shall  pay 
costs  to  the  plaintiff,  in  that 
case  to  be  taxed.  Reg.  Gen. 
H.  1  &  2  G.  4.  310 

3.  In  all  country  ejectments  which 
shall  be  served  before  the  es- 
soign  day,  either  of  Michael- 
mas or  Easter  Term,  the  time  for 


the  appearance  of  the  tenant  in 
possession  must  be  within  four 
days  after  the  end  of  such  Mi- 
chaelmas or  Easter  Term,  and 
must  not  be  postponed  till  the 
fourth  day  after  the  end  of  Hi- 
lary or  Trftttrjr  Term  next  re- 
spectively following.  Reg.  Ge*. 
E.2G.4.  Page  en 

^ENROLMENT. 
See  Annuity,  2,  3. 

ESCAPE. 
See  Sheriff,  2. 

ESSOIGN. 

See  Ejectment,  3. 

ESTATE  FOR  LIFE. 
See  Devise,  1. 

EVIDENCE. 

-See  Bankrupt,  2.  4. 
Costs,  2. 

Limitations,  Statute  of. 
Particulars  of  Demand. 
Sewers. 
Sheriff,  1,2. 
Use  and  Occupation. 
Variance,  2.4. 
Witness. 

1.  Declarations  made  by  a  bank- 
rupt, before  and  after  theissuiag 
of  a  commission  against  him,  are 
inadmissible  to  shew  that  it  was 
founded  in  fraud.  Lloyd  y.  Heath 
cote,  M.  1 G.  4.  1*9 

2.  A  grant  of  wreck  from  Hen.  2. 
to  the  Abbey  of  C.  by  all  their 
lands  vpon  the  sea,  confirmed  by 
inspeximus  by  Hen.  8.  and  a  sab- 
sequent,  grant  by  him  of  the 
island  of  B.  and  its  shores,  be- 
longing to  the  late  Abbey  of  C, 


EVIDENCE. 


EXECUTORS. 
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supported  by  evidence,  that  be- 
tween forty  and  fifty  years  ago, 
the  proprietor  of  the  island  of  B. 

'  raised  an  embankment  across  a 
small  bay,  and  had  ever  since 
asserted  an  exclusive  right  to  the 
soil,  without  opposition:  Held, 
that  although  the  usage  of  forty 

•  years  duration  could  not  of 
itself  establish  such  right,  or 
destroy  the  rights  of  the  public, 
yet,  that  it  was  evidence  from 
which  prior  usage  to  the  same 
effect  might  be  presumed,  and 
which,  coupled  with  the  general 
words  contained  in  those  grants 
served  to  establish  such  exclu- 
sive right.  Chad  v.  Tilted,  H. 
1  &  2  G.  4.  Page  185 

3.  Under  a  power  given  by  a  mar- 
riage settlement  to  a  tenant  for 
life,  to  lease  for  years,  determin- 
able on  three  lives,  reserving 
"  such  ancient  and  accustomed, 
or  as  great  and  beneficial  rents, 
duties,  and  services,  as  had  for- 
merly been  reserved,  &c. :"  and 
so  as  the  lease  contained  "  a 
power  of  re-entry  for  non-pay- 
ment of  the  rent  reserved,  &c. :" 
evidence  is  admissible  on  the 
trial  of  an  ejectment,  to  shew 
that  the  usual  and  accustomed 
form  of  leases  by  which  the  es- 
tate settled  in  the  marriage  set- 
tlement had  been  demised, as  wall 
before  as  after  the  date  of  the . 
settlement,  bad  contained  a  con- 
ditional proviso  of  re-entry,  si- 
milar to  that  contained  in  a  new 
lease,  the  validity  of  which  was 

.  disputed  at  the  trial.    Smith  v. 
Doe,  d.  Jersey,  (Earl)  E.  2  G.  4. 

332 

4.  Where  the  lessees  of  a  fishery, 
had  publicly  landed  their  nets 
on  certain  parts  of  the  bank  of  a 
river,  for  more  than  twenty  years, 
and  had  occasionally  sloped  and 
levelled  such  landing  places;  ai- 

vol,  v.   . 


though  no  evidence  was  offered 
at  the  trial,  to  shew  that  the  own- 
er of  the  soil,  or  any  person 
claiming  under  him,  had  ac- 
knowledge of  the  lessee's  landing 
their  nets : — Held,  that  as  those 
acts  could  scarcely  have  been 
exercised  without  suoh  know- 
ledge, it  was  properly  left  to  the 
jury  to  presume  a  grant  of  tho 
right  of  landing  nets  to  the  les- 
sees of  the  fishery,  by  some  for- 
mer owner  of  the  soil.  Gray  r. 
Bond,  E.  2  G.  4.  Page  *27 

EXECUTION. 

See  Bankrupt,  4. 
Distress,  1. 
Warrant  of  Attornrt. 


Where  A.  by  deed,  assigned  all  his 
effects  at  W.  to  trustees,  for  the 
benefit  of  certain  creditors  for 
four  years,  and  the  trustees  were 
empowered  to  sell  at  the  expira- 
tion of  two  years,  or  sooner,  if 
A.  should  direct,  and  apply  the 
proceeds  of  the  sale  in  discharge 
of  the  debts  of  such  creditors, 
who  covenanted  that  A.  might 
continue  at  home  or  abroad,  and 
that  they  would  not  molest  him 
for  two  years  from  the  date  of 
the  deed : — Held,  that  such  as- 
signment was  valid,  and  not  with- 
in the  statute  13  EHz.  e.  6,  and 
that  the  property  was  thereby 
protected  against  a  judgment  cre- 
ditor, who  had  sued  out  execu- 
tion against  A.  after  the  deod  was 
executed.  Gass  v.  Ncale,  M. 
10.4.  U> 

EXECUTORS. 
See  Pleading,  1. 

1 .  A  deed  inter  partes  is  only  avail- 
able between  those  who  are  par- 
ties  to  it  ^—Therefore,  a  deed 
between  A.  B.  and  *  the   defen- 

VV  •    .  - 


6M        FIERI  FACIAS; 


GRANT. : 


dant  of  the  one  part,  aid  C  JD. 
of  the  other,  whereby  the  two 
former  agreed  with  the  latter,  his 
executors  and  administrators,  to 
pay  him  a  certain  annuity  for 
twenty-one  years,  or,  in  case  of 
his  death  within  the  term,  to  the 
we  of  his  child  or  children,  if 
«ny,  but  if  not,  to  his  then  wife, 
if  she  should  remain  his  widow, 
mid  CD.  died  within  the  term, 
leaving  one  daughter,  who  also 
died  within  the  term,  intestate, 
and  his  wife  died  in  his  life- 
time:— Held,  that  the  adminis- 
trator of.  the  daughter  could  not 
maintain  any  action  against  the 
defendant  on  the  deed,  for  non- 
payment of  the  annuity,  on  the 
ground  that  she  was  no  party  to 
the  deed,  although  she  took  a 
beneficial  interest  under  it.  But 
it  seems,  that  the  administrator 
of  C.  D.  might  sue,  as,  in  case  of 
a  recovery  by  him,  he  might  be 
considered  as  a  trustee  for  such 
daughter*  Barford  v.  Stuckey, 
M.  1  G.  4.  Page  23 

2.  Where  two  makers  of  a  promis- 
sory note  gave  it  to  a  creditor  of 
their  testator,  whereby  "  as  ex- 
ecutors, they  severally  and  joint- 
ly promised  to  pay  on  demand 
with  interest :" — Held,  that  they 
were  personally  liable.  Chilis 
T.  Monins,  H.  1  &  2  G.  4.      282 

EXONERETUR. 

See  Bail,  3. 

EXTORTION. 

See  Amendment. 
Sheriff,  1. 

FACTOR. 
See  Agent,  2.  3. 

FIERI  FACIAS. 

See  Distress,  1, 


FINE, 
See  Covenant,  1* 

If  wood  land  be  converted  into 
arable,  the  Court  will  not  allow  a 
fine  to  be  amended  by  increasing 
the  quantity  of  the  latter,  as  the 
land  woald  pass  under  either  de- 
scription. Webber,  Plaintiff;  Grey, 
Deforciant,  M.lG.4.     Page  94 

FISHERY. 

See  Evidence,  4. 

FRAUD. 

See  Assumpsit,  1. 

FRAUDS,  STATUTE  OF. 
See  Will. 

FRAUDULENT  CONVEY- 
ANCE. 

See  Execution. 

FREIGHT. 

See  Insurance,  1.  2. 
Lien. 

Where,  by  a  bill  of  lading,  goods 
were  to  be  delivered  "  to  the 
defendant,  nett  proceeds  paid  to 
the  plaintiff,  or  to  his  assigns,  he 
or  they  paying  freight  for  the 
said  goods  as  per  charter-party :" 
Held,  that  the  freight  was  to  be 
paid  by  the  defendant,  and  that 
the  nett  proceeds  to  be  paid  the 
plaintiff,  were  what  remained  af- 
ter such  freight  and  other  charges 
had  been  satisfied.  Tkotnsomv. 
Adam,  H.U26.4.  280 

GAVELKIND. 

See  Distress,  2. 

GRANT. 
See  Evidence,  2.  4* 


INSURANCE. 

CROWING  CORN. 

.See  Distress,  1. 

HEIR  LOOM. 
See  Dbvisb,  2. 

HIGHWAY  RATE. 
See  Bankrupt,  2. 

INCEPTION  OF  RISK. 

See  Insurance,  1. 

INDICTMENT. 
See  Bail,  a. 

INDORSEMENT. 

See  Sheriff,  1.2. 

INFERIOR  COURT. 

See  Costs,  3. 

INQUIRY,  WRIT  OF. 

Ste  Costs,  1 . 

INSPECTION  AND  PRODUC- 
TION OF  PAPERS. 

Where  the  plaintiff  entered  into  a 
contract  with  an  auctioneer  for 
the  purchase  of  land  by  auction, 
and  made  a  deposit  in  part  of  the 

Eurchase  money,  and  afterwards 
rought  an  action  against  the  de- 
fendants (the  vendors),  for  inte- 
rest, for  not  completing  the  pur- 
chase according  to  the  conditions 
of  sale :— Held,  that  the  latter 
must  produce  such  contract  for 
the  purpose  of  the  plaintiff's  in- 
specting it,  or  getting  it  stamped. 
Signer  v.  Bayly,  M.  1  6.  4. 
Pagtli 

INSURANCE. 

1.  Where  the  owner  of*  vessel  bad 

entered  into  a  contract  with  the 


INTERLINEATION.  6M 

F.ait  India  Company  at  Madras, 
through  the  medium  of  a  corre- 
spondence with  their  agents,  for 
freight,  and  the  passage  of  inva- 
lids, and  the  ship  had  been  sur- 
veyed by  their  officer,  and  re- 
presented to  be  fit  for  the  pur- 
pose, after  certain  alterations  had 
been  made,  and  goods  bad  been 
shipped,  water  taken  in  for  the 
invalids,  and  the  projected  altera- 
tions commenced,  but  the  com- 
pletion prevented   by  the  perils 
of  the  sea: — Held,  in  an  action 
on  a  policy  on  freight  and  pas- 
sage money,  that  there  was  an 
inception  of  the  risk,  and  that 
the  plaintiff  was  entitled  to  re- 
cover for  passage  money  as  well 
as  freight: — Held   also,  that  a 
contract  for  such  a  purpose  need 
not  be  by  charter-party,  norpre- 
ciseor  definite  in  its  terms.  Tnu- 
cott   V.   Christie,    M.   1   G.    4. 
Page  33 
2.  An  abandonment  to  the  under- 
writers on  ship,  transfers  freight 
earned    subsequently    to    such 
abandonment,  as  incident  to  the 
ship  : — Therefore,  where  there 
had  been  two  separate  insurances 
on  a  general  seeking  ship,  the  one 
on  ship  and  the  other  on  freight; 
and  the    ship  and  freight  were 
abandoned  to  the  respective  un- 
derwriters, who  each  paid  a  total 
loss,  and  the  vessel  was  captured 
and  re-captored,  and  ultimately 
performed  her  voyage  and  earned 
freight:— Held,  that  the  under- 
writers on  ship,  under  the  aban- 
donment of  ship  to  them,  were 
entitled  to  such  freight.     David 
son  v.  Cate  (in  Error),  M.  1 G.  4. 
116 

INTERLINEATION. 
See  Will. 
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ISSUE. 

See  Devise,  1. 
Practice,  2. 

JURISDICTION. 

See  Costs,  3. 
Sewers. 

JUSTICE  OF  PEACE. 

See  Constable. 


LANDLORD  AND  TENANT. 

&e  CO  YEN  ANT. 

Distress. 
Ejectment,  1,2. 
Power. 

Replevin,  1, 2,  3. 
Use  and  Occupation. 
Variance,  2.  4. 


LEASE. 

See  Covenant. 
Evidence,  3. 
Power. 
Replevin,  1. 
Variance,  4. 


LEASE  AND  RELEASE. 
See  Recovery,  4. 

LEGACY. 

See  Devise,  2. 

LIEN. 

The  defendant,  as  owner  of  a 
ship,  entered  into  a  charter-party 
with  the  freighter,  by  which  the 
former  "  granted,  and  to  freight 
let,"  and  the  latter  "  hired  and  to  i 
freight  took"  the  ship  for  a  voy- 
age, out  and  home.  The  owner  » 
covenanted  that  the  vessel,  being 
well  manned  and  furnished,  as  is 
usual  for  vessels  in  the  mer- 
chant's service,  the  master  should 


LIEN. 

receive  on  board  at  London,  goods 
to  be  sent  alongside  her  there  by 
the  freighter,  and  deliver  tbem 
from  alongside,  at  Newfoundland, 
to  the  agents  of  the  freighter, 
according  to  bills  of  lading,  and 
such  cargo  having  been  discharg- 
ed there,  to  receive  other  goods 
in  like  manner,  and  deliver  them 
at  Demerara;   and   having  dis- 
charged the  same,  should  receive 
other  goods  there,  and  delyer 
them  at  London,  agreeably  to  bills 
of  lading.  The  owner  also  agreed, 
that  the  shin's  boats  should  as- 
sist in  unloading  and  loading  the 
cargoes,  when  required  by  the 
freighter,  provided    no  impedi- 
ment was  thereby  to  be  made  in 
carrying  on  the  exclusive  duties 
of  the  ship  : — In  consideration 
whereof,  the  freighter  covenanted 
to  send  and  take  the  goods  from 
alongside,   and  to    pay  for  the 
freight  and  hire  of  the  vessel  for 
the  voyage,  2600/.  with  primage, 
&c— one  quarter  part  thereof,  on 
delivery  of  the   cargo   at  New- 
foundland, by  good  bills  at  sixtj 
days  sight  on  London*   and  the 
remainder  by  good   bills  at  two 
months  date,  from  the  day  of  the 
ship's  report  inwards  at  the  port 
of  London.    The  voyage  was  per- 
formed, and  goods  of  third  per- 
sons brought  from  Demerara,  un- 
der bills  of  lading,  deliverable  to 
the  consignees  on   payment    of 
certain  specified   freight  therein 
mentioned,    which    freight    the 
owner   received.      Bills  of  ex- 
change for  one  quarter's  freight 
were  drawn  on  the  freighter  at 
Newfoundland,  which  were  after- 
wards accepted  and  dishonoured 
by  him;  and  no  sum,  nor  bill  for 
the    remaining    three    quarters 
freight  per    charter-party  were 
given  or  tendered  to  him  on  the 
return  of  the  ship : — Held,  first, 


LIMITATIONS,  STAT.  OF. 


MORTGAGE. 


055 


that  taking  the  whole  of  the  char- 
ter-party into  consideration,  the 
possession  of  the  ship  did  not 
pass  to  the  freighter,  hot  remain- 
ed in  the  owner,  notwithstanding 
the  words  of  grant  used  in  its 
commencement,  and  that  the  mere 
circumstance  of  his  having  en- 
tered into  an  agreement  with  the 
charterer,  as  to  the  mode  by 
which  he  should  be  paid  for 
freight,  did  not  divest  him  of 
his  lien  on  the  cargo  for  freight, 
and  that  it  made  no  difference 
tbat  he  had  delivered  the  home- 
ward cargo  to  the  consignees, 
and  received  the  freight  due  upon 
the  bills  of  lading,  which  was 
different  from  that  due  upon  the 
charter-party.  Secondly,  that 
the  owner  had  a  lien  on  the  goods 
of  the  consignees  of  the  home- 
ward cargo,  mentioned  in  the  bills 
of  lading,  to  the  extent  of  the 
freight  stipulated  for  therein,  as 
a  security  for  his  freight  due 
upon  the  charter-party.  Christie 
v.  Lewis,  H.  1  &  2  G.  4. 

Page  211 

LIMITATIONS,  STATUTE  OF. 

See  Constable. 

Where  the  plaintiff,  in  a  declaration 
of  assumpsit,  stated,  that  in  con- 
sideration that  he  would  employ 
the  defendant  (an  annuity  broker), 
to  invest  and  lay  out  the  plain- 
tiff's money  in  the  purchase  of 
an  annuity,  the  defendant  under- 
took to  invest  it  on  good  and 
valid  security  ;  and  assigned  for 
breach,  that  he  laid  it  out  on  a 
bad,  invalid,  and  fraudulent  se- 
curity ;  and  the  defendant  plead- 
ed non  assumpsit  infra  sex  annos, 
and  actio  non  accrevit  infra  sex 
annas,  on  which  issue  was  joined, 
and  jt  was  proved  that  the  con- 
sideration money  was  paid  over 


to  the  grantor,  and  the  annuity 
paid  by  the  hands  of  the  defen- 
dant to  the  plaintiff  for  six  years 
afterwards,  when  the  grantor 
became  bankrupt,  and  the  secu- 
rity failed;  subsequently  to  which, 
the  defendants'  managing  clerk 

Promised  that  the  plaintiff  should 
e  paid,  which  promise  the  de- 
fendant afterwards  recognized; — 
Held,  that  the  undertaking  stat- 
ed in  the  declaration,  being  as 
to  the  validity  of  the  security, 
the  subsequent  promise  could 
not  apply,  although  it  might  have 
given  a  new  right  of  action  on  a. 
declaration  specially  framed  for 
that  purpose.  Whitehead  v. 
Howard,  M.  1  G.  4.      Page  105 

MAGISTRATE. 

See  Constable. 

MARRIAGE  SETTLEMENT. 

Sec  Evidence,  3. 
Power,  1. 

MEMORIAL. 

See  Annuity. 

MISNOMER. 
See  Arrest. 

HfONEY  HAD  AND 
RECEIVED. 

See  Agent,  2. 

Assumpsit,  1, 2. 
Bankrupt,  1. 

MONEY  PAID. 
See  Bankrupt,  3. 

MORTGAGE. 

See  Bankrupt,  3. 
Bond. 
Devise;  2. 


16*      PARTICULARS,  Ac. 


PILOT. 


NEW  TRIAL. 

Sec  Costs,  2. 

Particulars  of  Demand. 

Sewers. 

Usury. 


NOTICE. 

See  Bail,  4. 

Ejectment,  1. 

OBLITERATION. 

See  Will. 

OFFICER. 

See  Amendment. 
Bankrupt,  2. 
Constable. 
Sheriff,  1,  2. 

ORDER  OF  REFERENCE. 

See  Award. 

OYER. 
See  Bond. 

PARTICULARS  OF  DE- 
MAND. 

Whore  the  plaintiff  declared  on 
three  bills  of  exchange,  as  dis- 
tinct onuses  of  action,  in  three 
several  counts,  but  by  his  par- 
ticular of  demand  con6ned  his 
right  to  recover  on  the  bill  set 
forth  in  the  first  count  only, — and 
the  defence  was,  that  the  defen- 
dants were  not  partners  when 
that  bill  was  drawn,  and  the 
plaintiff  offered  in  evidence  the 
two  other  bills  of  a  subsequent 
date,  but  drawn  at  the  same 
place  as  the  former,  for  the  pur- 
pose of  shewing  a  continuing 
partnership,  which  were  rejected, 


on  the  ground  that  they  were 
not  included  in  the  particular;— 
the  Court  granted  a  new  trial 
Duncan  v.  HiU,  E2C.4. 

Pmgefffl 

PARTNERS. 

See  Usury. 

Variance,  3. 

PASSAGE  MONEY. 
See  Insurance,  1. 

PAYMENT. 
See  Bankrupt,  1. 

PENAL  ACTION. 

.See  Pilot. 
Sheriff,  1. 

PENALTY. 

See  Amendment. 

PERJURY. 
See  Bail,  2. 

PETITIONING  CREDITOR. 

See  Witness,  1. 

PILOT. 

In  an  action  against  the  master  of 
a  vessel  for  penalties  under  the 
34th  section  of  the  Pilot  Act, 
52  Geo.  3.  c.  30,  the  declaration 
must  allege,  that  a  licensed  pilot 
offered  the  master  to  take  charge 
of  the  vessel,  or  made  such  offer 
in  his  presence  or  hearing ;  and 
it  is  not  sufficient  merely  to  fol- 
low the  general  words  of  the 
statute.  It  seems  also  necessary 
to  state  when  such  offer  was 
made.  Peake  v.  Carrington,  H. 
1  &  2  G.  4.  176 


PLEADING. 


POWER* 


467 


PLEADING. 

See  Amendment. 
Arrest,  2. 
Assumpsit,  1. 
Bond. 

Covenant,  2. 
Distress,  2. 
Ejectment,  1. 
Limitations,  Statute  op. 
Pilot. 
Replevin. 
Usury. 
Variance. 

• 

1.  Plea,  that  the  defendants  were 
executors,  and  made  a  promis- 
sory note  as  such,  and  plene  ad- 
ministraverunt  prater.  Special 
demurrer  thereto,  that  they  had 
thereby  made  themselves  per- 
sonally liable,  and  admitted  that 
they  had  assets  for  the  payment 
of  the  note,  and  that  it  might 
have  been  given  for  their  own 
debt,  and  that  they  having  pro- 
mised to  pay  with  interest,  they 
could  not  become  liable  for  it  in 
their  representative  character  :— 
Held,  that  such  plea  was  bad, 
and  afforded  no  answer  to  the 
action.  Childs  v.  Monins,  H. 
1&2G.4.  Page  282 

2.  In  a  declaration  of  debt  on  a 
bail  bond,  at  the  suit  of  the 
assignee  of  the  sheriff,  it  was 
stated,  that  the  plaintiff  hereto- 
fore, to  wit,  on  the  21st  July, 
sued  ont  of  the  Court  of  the 
Bench  here,  (the  said  Court  being 
then  and  now  at  Westminster),  a 
writ  of  capias  ad  respondendum, 
by  which  T.  B.  was  to  answer 
the  plaintiff  in  a  plea  of  trespass ; 
and  also  in  a  certain  plea  of 
trespass  on  the  case  upon  pro- 
mises : — On  special  demurrer,  as- 
signing for  causes,  that  the  21st 
July,  was  a  day  in  vacation,  and 
on  which  no  such  Court  then  was 


at  Westminster;  and  that  the 
declaration  only  stated  the  writ 
to  be  to  answer  the  plaintiff  in  a 
plea  of  trespass,  instead  of  a  plea 
"  wherefore  with  force  and 
arms,  &c." : — Held,  first,  as  the 
averment  that  the  Court  was 
sitting  on  a  day  in  vacation,  was 
laid  under  a  videlicet,  it  might 
be  treated  as  surplusage;  and 
secondly,  that  it  was  unneces- 
sary to  set  out  or  refer  to  the 
clausum  /regit  of  the  writ. 
Luckett  v.  Phtmmer,  E.2G.4. 

Page  538 

PLEDGE. 
See  Agent,  2, 3. 

POWER. 

See  Evidence,  3. 
Recovery,  4. 

1.  Under  a  power  given  by  a  mar- 
riage settlement  to  a  tenant  for 
life,  to  lease  for  years,  determin- 
able on  three  lives,  reserving 
the  ancient  and  accustomed  rents, 
duties,  &c.  "  so  as  there  be  con- 
tained in  every  such  lease  a  pow- 
er of  re-entry  for  non-payment  of 
the  rent  thereby  to  be  reserved :" 
A  lease  for  ninety-nine  years, 
determinable  on  three  lives,  with 
a  proviso  for  re-entry  "  if  the  * 
rent,  duties,  &c.  should  be  un- 
paid, or  undone,  in  part  or  in  all, 
by  the  space  of  fifteen  days  next 
over  or  after  the  day  of  pay- 
ment, &c,  and  no  sufficient  dis- 
tress or  distresses  could  be  had 
or  taken  on  the  premises:0 — was 
held,  in  an  action  of  ejectment 
by  the  reversioner  against  the 
lessee,  to  be  a  valid  execution  of 
the  power.  Smith  v.  Doe,  d. 
Jersey,  (Earl)  E.  2  G.  4.       832 

2.  Where  a  power  of  leasing  for 
years,  required  the  insertion  in 


65* 


PRACTICE. 


RECOVERY. 


the  leases  of  a  clause  of  re-entry 
if  the  rent  should  he  behind  for 
21  days ;  and  leases  were  after- 
wards made  with  a  power  of  re- 
entry if  the  rent  should  be  behind 
or  unpaid  for  twenty-one  days, 
and  no  sufficient  distress  could  be 
had; — Efold,  that  such  leases 
were  valid,  and  might  be  sup- 
ported. Tankerville  (Lord)  v. 
Wingfeld.  Page  340,  n. 


PRACTICE. 

See  Affidavit  to  hold  to  Bail. 
Amendment. 
Arrest. 
Attorney. 
Award. 
Bail. 

Bail-Bond. 
Costs. 
Ejectment. 
Inspection  of  Papers. 
Particulars  of  Demand. 
Variance,  3,  5. 
Warrant  of  Attorney. 

1.  Where  the  defendant  was  served 
with  a  copy  of  a  capias,  and  a 

3uarter  of  an  hour  afterwards 
emanded  to  see  the  original, 
which  was  refused  by  the  officer ; 
the  Court  set  aside  the  service 
and  subsequent  proceedings. 
Westley  v.  Jones,  H.  1  &  2  G.  4. 

162 

2.  A  defendant  may  carry  the  re- 
cord of  an  issue  directed  by  the 
Vice  Chancellor  down  to  trial, 
on  the  ground  that  the  plaintiff 
endeavoured  to  delay  it.  Bassett 
v.  Osborne,  E.  2  G.  4.  473 


PREMIUMS  OF  INSURANCE. 
See  Annuity,  1, 


PRESUMPTION. 
See  Evidence,  2,  4. 

PRINCIPAL  AND  AGENT. 

See  Agent. 

PRIVILEGE. 
See  Costs,  3. 

PROCESS. 
See  Practice,  1. 

PROMISSORY  NOTR 

See  Bankrupt,  1. 
Executors,  % 
Pleading,  1. 

RATE. 

See  Sewers. 

RE-ADMISSION   OF  ATTOR- 
NEY. 

See  Attorney. 

RECORD. 

See  Practice,  2. 

RECOVERY. 

1.  If  marsh  land  be  described  as 
land  generally,  in  a  recovery,  it 
may  be  amended  by  inserting  the 
word  "  marshey"  before  "  land,9 
on  an  affidavit  stating  how  the 
premises  bad  been  occupied  since 
the  recovery  was  suffered.  Phil- 
lipsf  Demand  ant ;  Field,  Tenant ; 
Rojfc,  Vouchee,  M.  1  G.  4. 

PageW 

2.  A  recovery  may  be  amended,  by 
inserting  a  "fee  farm  rent." 
Times,  Demandant ;  Meredith, 
Tenant;  Edwards,  Vouchee,  E. 
2  G.  4.  474 

3.  The  Court  permitted  a  recovery 
to  be  completed  nunc  pro  tunc, 
which  had  been  delayed  in  con- 


RECOVERY. 


REPLEVIN. 


05* 


sequence  of  one  of  the  vouchees 
fearing  left  this  country  and  re- 
sided  abroad,  on  account  of  ill 
health.  Carr,  Plaintiff;  Phillips, 
Demandant ;  Evans,  Vouchee, 
E.  2  G.  4.  Page  557 

4,  A.  being  seised  of  an  estate  in  fee, 
devised  the  same  to  his  son  B. 
for  life,  remainder  to  the  son  and 
sons  of   the  said  B.  in  tail,  in 
such  shares  and  proportions  as 
he  should  by  will  appoint,  with 
other  remainders  over.   B.  had 
four  sons,  C.fD.tE.,  and  F.    By 
indentures  of  lease  and  release 
for  the   purpose  of  barring  all 
estates  tail,  and  extinguishing  the 
power  of  appointment  so  vested 
in  B.t  he  and  three  of  his  sous 
C,  D.  and  E.t    conveyed    the 
entirety  of  the  premises  to  G.  K. 
as  tenant  to  the  praecipe,  so  that 
one  or  more  recoveries  might  be 
suffered,  in  which  B.,  C,  D.,  and 
E.  should  be  vouchees.     A  re- 
covery of  the  entirety  of  the  pre- 
mises was  afterwards  suffered,  in 
which  C.  and  D.  were  vouched. 
By  indentures  of  lease  and  re- 
lease, for  the  same  purpose  as 
before,  B.  and  his  sous  C,  />., 
E.f  and  F.9  conveyed  all  the  pre- 
mises to  G.  K.y  as  tenant  to  the 
praecipe,  so  that  x>ne  or  more  re- 
coveries might  be  suffered,    in 
which  C,  />.,  E.  and  F.  should 
be  vouchees.     A  second  reco- 
very was  suffered  of  the  same 
premises,  in  which  F.  was  vouch- 
ed, and  a  third  was  also  suffered, 
in  which  E.  was  vouchee.      B. 
died  without  executing  any  ap- 
pointment:— Held,  that  by  these 
conveyances  and  recoveries,  the 
estates  tail  in  <7.f  D.,  E.  and  F., 
were  well  barred,   for  that  al- 
though the  interest  of  each  of 
them  was  peculiar,  it  did  not  ex- 
haust the  entirety,  but  left  an  in- 
terest in  each  of  the  others!  who 


were  not  Touched,  and  which 
was  not  intended  to  be  affected, 
and  that  an  estate  of  freehold, 
co-extensive  with  such  unaffected 
interest,  remained  in  the  tenant 
to  the  praecipe,  so  as  to  give  va- 
lidity to  the  last  recovery.  Coll* 
yet  \. Mason,  E.  2G.  4.  Page  507 

RE-ENTRY. 

See  Power,  1. 

REFERENCE. 

S<  e  Award. 
Trover. 

REGUUE  GENERALES. 

310,  637 

RELEASE. 
See  Witness,  1,2. 

RENDER. 
See  Bail  Bond. 

RENEWAL. 
See  Covenant,  1. 

RENT. 

See  Distress,  2. 
Power,  1,  2. 
Replevin,  1,2. 
Variance,  4. 

REPLEVIN. 

See  Distress,  2. 
Variance,  4. 

1.  To  a  declaration  of  replevin  lor 
taking  the  plaintiff's  goods*' the 
defendants  avowed, that oneHP., 
for  two  years  next  before  and 
ending  on  the  6th  April*  1819, 
and  from  thence  until,  Ac.  was 
tenant  to  them,  by  virtee  of  a  de- 
mise to  him  made,  at  the  yearly 
rent  of  29U/.,  payable  half-yearly, 


#00 


REPLEVIN. 


and  that  one  year's  rent  being 
due  from  him  to  them,  on  the 
day  aforesaid,  they  well  avowed 
the  taking,  &c. — Plea  in  bar, 
that  one  W.  P.,  before  the  mak- 
ing the  demise  in  the  avowry 
mentioned,  and  before  the  defen- 
dants bad  any  thing  in  the  pre- 
mises, to  wit,  on  the  6th  April, 
1816,  was  seised  thereof  in  fee, 
and  being  so  seised,  demised  the 
same  to  the  plaintiff,  to  hold  to 
him  for  one  year,  and  so  from 
year  to  year,  so  long  as  tbey 
should  respectively  please,  at  the 
yearly  rent  of  20/.— that  W.  P. 
being  so  seised,  the  plaintiff  en- 
tered under  the  demise  made  to 
him,  and  so  remained  until  the 
•aid  time  when,  &c. — that  W.  P. 
being  entitled  to  the  reversion, 
on  the  determination  of  the  de- 
mise to  the  plaintiff,  on  the  1st 
December,  1815,  demised  the  pre- 
mises toT.  P.  for  fourteen  years, 
at  the  yearly  rent  of  298/.  pay- 
able half-yearly  ; — that  after  the 
making  that  demise,  and  during 
the  continuance  of  the  plaintiffs, 
W.  P.  conveyed  the  premises  to 
the  defendants  in  fee,  and  that 
they  had  nothing  therein  at  the 
time  of  making  the  distress,  ex- 
cept by  virtue  of  that  convey- 
ance* and  subject  to  the  previous 
demise  to  the  plaintiff; — that 
T.  P.  did  not  enter  under  the 
demise  to  him,  but  that  the  plain- 
tiff was  in  possession  by  virtue 
of  that  made  to  him,  and  held 
the  same  of  the  defendants,  as 
assignees  of  W.  P.,  and  paid  them 
the  yearly  rent  of  20/.,  so  reserv- 
ed under  that  demise,  which  was 
still  subsisting  and  undetermined ; 
— that  none  of  that  rent  was  in 
arrear  from  the  plaintiff,  but  that 
all  arrears  thereof  were  paid  at 
the  time  of  the  distress,  and  that 
the  defendants  took  the  plaintiff's 


goods  of  their  own  wrong:— 
Without  this,  that  T.  P.,  during 
the  whole  or  any  part  of  the 
time  in  which  the  rent  in  the 
avowry  was  alleged  to  be  in  ar- 
rear, held  as  tenant  to  the  plain- 
tiff, otherwise  than  as  in  the  plea 
was  alleged.  Replication,  that 
T.  P.,  during  the  whole  of  the 
time  in  which  the  rent  in  the 
avowry  was  alleged  to  be  in  ar- 
rear, held  as  tenant  to  the  de- 
fendants, as  the  j  had  in  their 
avowry  alleged.— Special  demur- 
rer thereto,  assigning  for  causes, 
that  the  defendants  had  not  tra- 
versed the  making  of  the  demise 
by  W.  P.  to  the  plaintiff,  or  the 
continuance  thereof,  or  that  the 
plaintiff,  when  the  arrears  of  rent 
for  which  the  distress  was  made, 
held  the  premises  by  virtue  of 
that  demise ; — that  it  was  not  al- 
leged, that  such  demise  had 
ceased,  nor  was  it  shewn  that 
any  of  the  rent  reserved  under 
it  remained  unpaid,  and  that  the 
defendants  had  not  taken  issue 
on  the  traverse  offered  by  the 
plea  in  bar,  nor  sufficiently  de- 
nied, confessed,  or  avoided  the 
matters  therein  alleged ; — that  no 
proper  issue  was  taken  by  the 
replication ;  and  that  it  attempted 
to  put  in  issue  a  fact  immaterial, 
and  not  issuable  with  relation  to 
the  matters  in  the  said  plea. 
The  Court  over-ruled  the  de- 
murrer, as  the  replication  put 
the  material  point  in  issue  be- 
tween the  parties,  viz*  whether 
T.  P.  held  under  the  defendants 
as  stated  by  them  in  their  avow- 
ry; and  as  the  facts  alleged  in 
the  plea  in  bar,  previous  to  the 
traverse,  were  matter  of  induce- 
ment only.  Upton  v.  Curtis, 
H.  1&2G.  4.  Page 201 

2.  To  a  cognizance  for  rent  in  ar- 
rear :  Plea  in  oar,  that  the  de- 


SETTING  ASIDE,  Ac 

fend  am,  on  a  former  occasion,' 
made  a  distress  for  the  same 
rant,  and  took  goods  liable  to 
distress,  sufficient  to  discharge 
the  rent  in  arrear,  and  the  costs 
of  the  distress,  and  might  there- 
by have  paid  the  arrears  of  rent, 
but  neglected  so  to  do,  and 
wrongfully  made  a  second  dis- 
tress for  the  same  rent: — Held, 
ill  on  special  demurrer,  assign- 
ing for  cause,  that  the  plea  did 
not  shew  that  the  rent  was  satis- 
fied by  the  former  distress. 
Hudd  v.  Havener,  E.  2  G.  4. 
Page  542 
i.  An  avowry  by  one  of  several 
co-heirs  in  gavelkind,  in  his 
own  right,  and  a  cognizance  as 
bailiff  of  the  others,  is  sufficient, 
without  averring  any  authority 
from  them  to  distrain.  Leigh  v. 
Shepherd,  H.14JC.4.      297 

REPLICATION. 

See  Bond. 

REQUESTS,  COURT  OF. 
See  Costs,  3. 

REVOCATION. 

See  Will. 

RISK. 
See  Insurance,  1. 

SALE. 

See  Assumpsit,  1. 
Bankrupt,  a. 
Distress,  l. 
Execution. 
Inspection  of  Papers. 


SETTING  ASIDE  PROCEED- 
INGS. 
See  Arrest,  2. 
Practice,  1. 


SHERIFF.  mi 

.    SET-OFF. 
See  Costs,  1. 

SEWERS. 

A  decree  by  the  Commissioners  of 
Sewers,  is  not  conclusive  against 
a  party  assessed  for  the  payment 
of  a  rate,  and  who  resides  within 
the  district  over  which  they  have 
jurisdiction ;  but  such  party  may 
prove  in  an  action  of  trespass 
brought  by  him  against  one  of 
the  collectors  of  the  rates,  for 
taking  his  goods  to  satisfy  such 
rate,  that  he  derived  no  benefit 
from  the  sewer  in  respect  of 
which  the  assessment  was  made; 
and  such  evidence  having  been 
rejected  at  Niti  Print,  the  Court 
granted  a  new  trial.  Stafford  v. 
Hamtton,  E.  2  G.  4.       Page  603 

SHERIFF. 

See  Amendment. 
Arrest,  2,  3. 
Bail  Bond. 
Bankrupt,  4. 
Distress,  1. 
Execution. 
Plkading,  2.       * 

1.  In  an  action  of  debt  against  a 
Sheriff,  to  recover  penalties  for 
the  extortion  of  his  officer,  in 
taking  a  larger  fee  than  was  al- 
lowed on  the  discbarge  of  a  per- 
son oat  of  custody  on  giving 
bail : — Held,  that  the  indorse- 
ment of  the  name  of  the  officer 
on  the  writ,  was  sufficient  to  con- 
nect him  with  the  Sheriff,  without 
shewing  that  such  indorsement 
was  msde  with  his  authority. 
Bowde*  y.Waiihma*,  fl.  142 
G.  4.  183 

2.  Where,  in  an  action  for  an  es- 
cape against  the  Sheriff,  the  writ 
in  the  former  action  was  pro- 
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TRESPASS. 


TURNKEY. 
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32.  c.  28.    Sheriff— Extortion.  1 
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- «.  J  2.    Sheriff— Extortion. 

183 

George  3. 

13.  c.  51.  «.  1.  Venue— Wales.  627 

—  c.  78.  «.  68.  Highways.  131. 5 
15.  c.  64.    Inferior  Courts.  622  to 

626 
17.  c.  26.    Annuity — Memorial. 

65  to  70.  630, 1 
37.  c.  70.     Inciting  to  Mutiny.  180 

—  c.112.  Insolvent  Debtors.  613 
39.  e.  85.  Embezzlement  182 
39&40.  c.  104.1.12.  London  Court 

of  Requests.  623.  5,  6, 8 

43.  c.  75.  ss.  3.  4.     Power  — Luna- 
tics. 450 

45.  c.  67.    Court  of  Requests.  622 

46.  e.  135.  s.  1.     bankrupt.  17, 18 

47.  e.  37.     Inferior  Court        622 

to  626 
xlvii.  sest.  i.  c.  vii.  Sewers.  610. 12 
49.  e.  121.  s.  9.     Bankrupt    134, 5 

51.  c.  124.  m.  34.  72.    Process. 

168  to  170 
Hi.  e.  xi.  s.  ▼iii.      Sewers.  608.  12 

52.  c.  39.  m.  2.  59.     Pilots.         178 

53.  c.  127.    Constable— Warrant. 

325 
«.  7.  Church  Rate — War- 
rant. 131.  5 
—  c.  141.    Annuity.           65,  6.  7 

TENANT  IN  COMMON. 

See  Covenant,  2. 
Devisb,  2. 

TRADING. 
See  Bankrupt,  2. 4. 

TRESPASS. 

See  Constable. 
Costs,  1. 
Evidence. 
Sewers. 
Trover. 
Witness,  2. 


TRIAL 
See  Practice,  2. 

TROVER. 

See  Agent,  3. 
Bankrupt,  4. 

A.  brought  an  action  of  trespass 
against  B.t  for  taking  away  a  filly. 
B.  justified  the  taking  as  the  ser- 
vant of  C.    The  Jury  found  a 
verdict  for  A .,  with  damages,  sub- 
ject to  a  reference  to  D.,  one  of 
the  jurors,  to  ascertain  to  whom 
she  belonged,  which  was  to  de- 
pend on  whether  a  scar  should 
appear  on  a  certain  part  of  her 
body,  and  in  case  it  should,  the 
verdict  for  A.  was  to  stand,  if  not, 
it  was  to  be  entered  for  B.    The 
filly  was  delivered  to  D.  by  the 
consent  of  all  parties,  and  he 
made  his  award,  and  found  her 
to  belong  to  A.,  and  accordingly 
ordered  the  verdict  found  for  him 
to  stand.     C,  ten  days  after  die 
award,  demanded  the  filly  of  D. 
who  refused  to  deliver  her,  and  a 
fortnight  after,  he  brought  an  ac- 
tion of  trover  for  her  recovery : 
Held,  that  the  detention  of  the 
filly  by  D.  did  not,  under  the  cir- 
cumstances, amount  to  a  conver- 
sion, as  C.  was  no  party  to  the 
original  action,  and  as  it  did  not 
appear  that  he  was   authorized 
by  B.  to  make  the  demand,  to 
whom  alone  D.  was  bound  to  de- 
liver her,  he  only  being  liable  for 
the  damages  awarded  to  A.  Gu*r 
tonv.Nurse,H.l&2G.4.     t 

Page  269 

TRUSTEES. 

See  Devise,  2. 
Execution. 
Executors,  1. 
Witness,  1. 

TURNKEY. 

See  Bail,  1. 


W4  USURY. 

UNDERWRITER. 

See  Insurance,  2. 

USAGE. 
8*e  Evidence,  2. 
USE  AND  OCCUPATION. 
See  Costs,  1. 
A.  took  a  farm  under  an  agree- 
meat  from  B.  that  A.  shonld  hare 
the  exclusive  right  of  sporting 
over  the  manor  in  which  it  was 
situate,  and  should  also  occupy 
certain  glebe  land  within  the  pa- 
rish. A.  entered  into  possession, 
but  did  not  sign  the  agreement; 
and  it  appeared  that  B.  bad  no 
power  of  conferring  the  right  of 
■porting,  nor  could  he  procure 
the  glebe  land.  In  an  action  for 
the  uee  and  occupation  of  the 
farm : — Held,  that  evidence  was 
admissible  to  shew  the  annnal 
nine  of  the  land  without  such 
right,  which  might  be  ascertain- 
ed by  the  Jury,  independently  of 
the  amount  of  the  rent,  reserved 
by  the  agreement.  Tomlinttm  v. 
Dag,  E.  2  G.  4.  Page  558 

USURY. 

The  plaintiff  and  defendant  cove- 
nanted by  deed  to  become  part- 
ners in  the  business  of  army 
clothiers,  for  ten  years,  and 
that  the  plaintiff  should  advance 
20,000/.  as  part  of  the  capital  for 
carrying  on  the  business,  and 
that  the  defendant  shonld  provide 
a  like  sum;  that  the  plaintiff, 
daring  the  continuance  of  the 
partnership,  should  receive  out 
of  the  profits,  if  they  were  ade- 
quate, or  if  not,  out  of  the  ca- 
pital, 2,000/.  per  annum  for  his 
share  of  the  profits;  that  be 
should  not  be  answerable  for  any 
losses  or  expencea  incident  to 


VARIANCE. 

the  concern,  and  that  the  busi- 
ness shonld  be  carried  on  in  the 
name  of  the  defendant  alone.  The 
defendant  then  covenanted,  that 
on  the  determination  of  the  part- 
nership by  effluxion  of  time,  the 
sum  of  20,000/.  shonld  be  repaid 
to  the  plaintiff  by  instalments,  at 
three  months  date,  bearing  legal 
interest ;  and  that  if  default  wss 
made  in  the  annnal  payment  of 
2,0001.  or  the  joint  capital  was  st 
any  time  reduced  to  20,OQO£,theu 
the  plaintiff  shonld  be  at  liberty 
to  terminate  the  partnership,  aad 
repay  himself  the  20,0004.  ad- 
vanced, immediately ;  and  the  de- 
fendant was  to  guaranty  all  debU, 
and  pay  all  losses.  In  an  action 
of  covenant,  brought  by  the  plain- 
tiff, to  recover  the  20,000/.  at  the 
expiration  of  the  ten  years,  the 
defendant  pleaded,  that  the  deed 
waa  executed  by  way  of  shift,  in 
pursuance  of  an  usurious  con- 
tract ;  which  plea,  upon  issue 
joined,  was  negatived  by  the  ver- 
dict of  the  Jury  :— Held,  that 
after  that  finding,  the  deed  must 
be  taken  to  disclose  the  real  in- 
tention of  the  parties,  and  that 
upon  the  face  of  it,  the  plaintiff 
and  defendant  must  be  deemed 
partners,  and  that  it  was  not  void 
as  being  a  loan  of  money  witbin 
the  meaning  of  the  statute  of 
usury ;  and  the  Court  refused  to 
grant  a  new  trial,  or  arrest  the 
judgment.  Enderby  v.  Gilpin,  E. 
'2  6.4.  PagtSll 

VARIANCE. 
1.  A  declaration  in  uttumptit  stated, 
that  in  consideration  that  the 
plaintiff,  at  the  request  of  the 
defendant,  would  lend  a  horse  of 
his,  to  be  nsed  by  the  latter  for 
a  given  time,  the  defendant  pro- 
mised to  take  proper  care  of  him, 
and  return  him  to  the  plaintiff  in 


VARIANCE. 


WARRANT,  Ac.      <» 


as  good  *  condition  as  he  m  in 
at  the  time  of  the  promise,  or 
pay  the  plaintiff  fifteen  guineas. 
It  was  proved  at  the  trial,  that 
in  addition  to  these  terms,  the 
contract  was,  that  the  defendant 
should  find  the  horse  meat  for 
his  work :— Held,  that  this  was 
no  variance,  as  the  contract  was 
sufficiently  stated  in  the  declara- 
tion, and  as  the  law  would  imply 
that  a  person  who  hires  a  horse 
is  bound  to  provide  him  with 
food,  unless  there  be  an  agree- 
ment to  the  contrary.  Handford 
v.  Palmer,  M.  1  G.  4.      Page  74 

2.  In  covenant  for  not  repairing ; — 
if  the  covenant  to  repair  contains 
an  exception1  of  "  casualties  by 
fire,"  it  is  fatal  on  non  est  factum 
to  state  it  in  the  declaration  as  a 
general  covenant  to  repair,  omit- 
ting the  exception ;  and  the  Court 
will  not  allow  the  plaintiff  to 
amend  on  payment  of  the  costs 
of  the  trial;  but  leave  him  to  his 
remedy,  by  bringing  a  fresh  action. 
Brotcn  v.  Knill,  H .  1  <&  26?.  4.  164 

3.  Where  plaintiffs  issued  a  writ 
against  a  defendant  in  their  own 
names,  and  declared  in  their  own 
right,  and  described  themselves 
in  the  affidavit  to  hold  to  bail  as 
surviving  partners, — it  is  a  fatal 
variance ; — and  the  Court  ordered 
the  bail-bond  to  be  cancelled,  and 
would  not  allow  the  plaintiffs  to 
amend  their  writ  and  declaration, 
on  payment  of  costs.  Attwood  v. 
Rattenbury,  H.1&2G.4.    200 

4.  In  an  avowry,  founded  on  a  dis- 
tress for  rent,  the  defendant 
averred,  that  the  plaintiff  held 
certain  strata  or  veins  of  iron- 
stone, under  a  lease,  which  con- 
tained a  proviso,  that  "  if  the 
stone  should  not  be  wholly  got- 
ten or  wrought  out  within  the 
term  of  eight  years  from  the 
commencement  of  the  demise, 


the  rent  in  respect  of  such  as 
should    then    remain    un gotten, 
should  be  paid  to  the  lessor." 
On  the  production  of  the  lease, 
the  proviso  contained  the  addi- 
tional words  "  if  the  same  should 
be  found  to  be  gettable :"— Held, 
that  this  was  a  fatal  variance,  and 
that  the  plaintiff  was  entitled  to 
recover  on  non  est  factum;  and 
it  seems,  that  he  would  only  be 
liable  to  pay  for  such  stone  as 
could  be  gotten,  and  not  for  that 
which  was  not  gettable.    Adam 
v.  Duncaife,  E.2G.4.  Page  475 
5.  Where  the  ac  etiam  in  a  writ 
was  "  in  a  plea  of  trespass  on 
the  case  upon  promises,"  and  the 
declaration  was  delivered  in  debt; 
it  is  a  fatal  variance,  and  the 
Court  ordered  an  exoneretur  to 
be  entered  on  the  bail-piece,  and 
would  not  allow  the  declaration 
to  be  amended  by  filing  it  in 
assumpsit.     Maberleg  v.  Benton, 
E.  2G.4.  483 

VENDOR  and  PURCHASER. 
See  Bankrupt,  3. 

VIDELICET. 
Sec  Pleading,  3. 

WARRANT. 

See  Constable. 
Sheriff. 

WARRANT  OF  ATTORNEY. 

Where  the  defeasance  on  a  war- 
rant of  attorney  stated  that  it  was 
given  to  secure  the  payment  of  a 
sum  on  demand,  and  that  in  case 
default  should  be  made,  judg- 
ment was  to  be  entered  up,  and 
execution  issue  : — Held,  that  an 
actual  demand  must  be  made  be- 
fore the  issuing  of  execution 
thereon ;  and  that  a  proposal  to 


oea  WILL. 

the  defendant  to  settle  amicably, 
does  not  amount  to  such  a  de- 
mand. Nicholl  V.  Bromley,  H. 
1&2G.4.  Page  307 

WILL. 
See  Devise. 

Where  a  will  which  was  written 
on  three  aides  of  one  sheet  of 
paper,  and  duly  attested  by  three 
witnesses,  concluded  by  stating, 
"  that  the  testator  had  signed  his 
name  to  the  two  Grst  sides  there- 
of, and  his  hand  and  seal  to  the 
last;"  and  it  appeared,  that  be 
had  put  bis  name  and  seal  to  the 
laat  only,  but  had  omitted  to  sign 
his  name  to  the  two  first  sides : 
Held,  that  the  will  was  well  exe- 
cuted, as,  whatever  might  hare 
been  the  testator's  former  inten- 
tion, it  was  abandoned  by  the 
finnl  signature  made  by  him  at 
the  time  of  executing  the  will. 
So,  where  the  testator  bad  exe- 
cuted such  will,  by  which  he  do- 
vised'  certain  real  estates  to  his 
wife  for  life,  and  on  ber  death, 
to/.  S.,  and  on  the  death  of  both, 
to  his  executors  in  fee,  upon  cer- 
tain trusts;  and  some  years  af- 
terwards, he  made  various  inter- 
lineations and  obliterations  there- 
in, confining  the  first  devise  made 
to  his  wife,  to  ber  widowhood, 
and  striking  out  the  devise  lo 
/.  S.,  and  obliterating  the  origi- 
nal date,  and  substituting  the 
day  of  November,  instead  thereof, 
and  the  will  was  never  re-signed, 
re-published,  nor  re-attested,  but 
a  fair  copy  was  afterwards  pre- 
pared,  and  the    testator   added 


WRIT. 

one  interlineation  therein!  not  af- 
fecting his  real  estate,  but  which 
copy  was  never  signed,  publish- 
ed, or  attested,  and  the  will,  thus 
altered,  aod  fair  copy,  were  found 
locked  in  a  drawer  together,  at 
the  residence  of  the  testator,  af- 
ter his  death: — Held,  that  there 
was  no  revocation  of  the  will  as 
it  originally  stood,  as  the  alter- 
ations and  obliterations  were 
merely  demonstrative  of  a  future 
intent  of  the  testator,  to  execute 
another  will,  which  was  never 
carried  into  effect  Wituor  v. 
Pratt,  E.  2  G.  4.  i»«oe484 

WITNESS. 

1.  An  assignee  of  a  bankrupt, 
having  released  his  claim  aa  a 
creditor  on  the  bankrupt's  estate, 
is  a  competent  witness  to  support 
the  petitioning  creditor's  debt, 
as  he  merely  stands  in  the  situa- 
tion of  trustee  to  such  estate. 
Tomlituo*  v.  WiOet,  H.  1  &  2 
G.  4.  172 

2.  In  trespass,  a  person  who  com- 
mits the  trespass,  but  is  not 
sued,  is  a  competent  witness  for 
the  plaintiff  against  his  co-tres- 

Easser,  without  being  released 
y  the  plaintiff.  Morrit  v.  Dua- 
%i,jf,E.iC.4,  310 

WRECK. 

See  Evidence,  2. 

WRIT. 

See  Arrest,  2. 
Bail  Bond. 
Pleading,  2. 
Sheriff,  1,2. 
Variance,  3.  5. 
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